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KOOER  GOIiAB  SING  Axm  othbbs  (DwBiDiirTO)  v.  RAO  KURUN       ^g^i* 

SING  (Plaintim).  July  12. 


JIAO  KXJBIJN  SING  (Plaihtiw)  v.  NOWAB  MAHOMED  FTAZ  ALEE 

KQAN  AKD  AJSOTENL  (DkFBKSAXTS), 

[On  Appeal  from  the  Sudder  Dewanny  Adawlnt,  N.  W.  P.,  Agra.] 

Bifida  7rtik)io^al}t6»afio9»»  Qifl  6y — Reverawn^^—PraetUe'^Heir^Sisier^a      See  also 
Son— Act  VIII  o/ 1 859,  a,  '/^Mortgage  hy  Widow^B^vrthm  of  Proof.      13B.L.B.72. 

Bj  the  M1tatt|lmra,  a  male  desoendaiyt  in  the  fifth  degree  from  the  great-gprand- 
fattter  of  the  propositus  snceeed^  to  the  ezdnsion  of  the  sister's  son. 

A  Hindu  widqw  executed  deedfif  of  gift,  in  which  h«r  late  husband's  mother^ 
the  naffest  reyexsipner,  concurred.  After  the  death  of  the  widor,  but  in  the 
lifeiiiae  of  tiie  Biother,.the  npft  pBeBumM^  vomaaimet  sued  to  set  aside  thct 
jdeeds  andior  poftpeisioa,  H$l^,  tba^  the  apit  wafi  good  so  far  as  it  songhi  to 
set  aside  the  deed^ ;  and  the  mother  having  died  before  decree^  that  no  objec- 
tion could  be  take^  to  the  suit  ox^  l^e  ground  that  the  decree  gave  possession 
^  the  plainfaff . 

BuokBuitirasheldtohenobiBrtDaieooiidsyiitbythesaine.  plaintiff  toaet 
aside  a  morjtgage  by  the  widow  and  .the  mother  of  the  deoeaaed  ol  a  portion  of 
^e  property  which  was  the  subject  of  the  first  suit,  although  in  that  aiiit  the 
property  was  described  as  subject  to  the  mortgage,  and  the  name  of  the  mort- 
gagee  was  mentioned.  The  true  test  of  the  application  of  s.  7  of  Act  VUX  ot 
;i859^  is  whether  there  has  been  a  splitting  of  the  cause  of  action. 

!nie  burthen  of  proving  the  necessity  for  a  mortgage  by  a  Hindu  widow  rests 
0a  the  mortgagee  whe^e  that  neoessity  is  disputed  by  the  next  heir, 

;Ci»  bt  c»e  w»  .a  ;^  (»»  .  decree  of  Uie  bt.  8.ad» 
Court  at  Agra,  dated  22nd  Jtme  1863,  fiffirmingJBL  decree  of  the 
Principal  Budder  Ameen  of  Allyglinr, 

*— PrsMniTsacBianrHoN'BLxSiB  JaxssW.  Colyjub,  Sib  Josxpb  Navies, 
Xiosn  JvisTicB  Jambs,  I^OBp  J^sticb  HsuiiaH,  and  Sib  Lawbxncx  Pixl.' 
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^^71  The  suit  was  brought  by  the  respondent  on  his  own  behalf 

KooEE      ^^  ^  ^^^  and  guardian  of  his  grandfather,  Eao  Golab  Sing,  a 

GoLAB  Sing  lunatic,  to  set  aside  deeds  of  gift  made  by  the  widow  of  one 

Bao  Kubun  Dhuleep  Sing,  since  deceased,  the  plaintifiE  claiming  on  her  death 

^-       on  his  own  and  his  grandfather's  behalf  as  next  of  kin  of  Dhu- 

Rao  KuBUN  leep  Sing,    He  also  sought  to  set  aside  a  conveyance  by  Toolsee 

1,.  '       Kooer,  Dhuleep  Sing's  mother. 

M^^MBD        ^^  *^^  ®"^*  ^^  °^®  defendants  not  only  the  appellants  who 
Ftaz  Alm  claimed  under  the  deeds  of  gift,  but  also  Toolsee  Kooer,  the 
mother  of  Dhuleep  Sing,  who  survived  the  widow. 
The  pedigree  relied  on  by  the  plaintiff  was  as  follows : — 


RAO  NTJND  SING. 


I 

Seewa  Sing,  Bnlinmt  Sinff,  Hnnuun  Siag. 

rf. ».  p.  '  ' 


!  1 


QM>  Btakg,  B»d«m  Sing,  Phool  Kooer  (1).  Khoaal  Stag.  m.  TooUee  Kooer 

Uokttie.  tf. «.  p.  I  d^gndant. 


V , 1 


Meiject  Sing,  .  ^^^\  B^i                Bhnleep  8mg, 

d»  *            i^enatmt,                        d.§.p, 

I  m.  KooDdam  Kooer, 

I  dtfendanU         ' 

Bao  Xnrnn  Sing. 

The  issues  raised  were,  first  as  to  the  Law  of  Limitation ; 
second,  as  to  whether  the  plaintiff,  being  removed  from  the  com- 
mon ancestor  by  five  generations,  could  sue ;  and,  third,  as  to 
whether  the  widow  could  alienate. 

All  these  igsues  were  found  by  the  Principal  Sudder  Ameen 
in  the  plaintiff *s  favor ;  and,  on  appeal  to  the  Sudder,  another 
issue  was  raised,  as  to  the  plaintiff's  right  to  sue  without  a 
certificate  of  administration  to  his  grandfather  imder  Act 
XXXV  of  1858,  which  also  was  decided  in  the  plaintiff's  favor. 
*  It  is  unnecessary  to  refer  to  the  contentions  in  tiie  Courts  below 
as  to  the  validity  of  the  conveyances  by  the  ladies,  or  a^i  to  the 
Law  of  Limitation,  these  pointy  ^of  being  raised  before  the 
Judicial  Oon^mitte. 

Toolsee  Kooer,  the  soother  of  Dhuleep  Sing,  died  during  the 
suit.  • 

(1)  The  appellants  contended  that  Fhool  Eooer  waa  the  daughter  of  Ehosal 
3ing,  and  therefore  the  sister  of  Dhuleep  ISing. 
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Mr.  I.  T.Priichard  (Sir  B.  Palmer,  Q.  C,  with  him )  for  the        1871 


appellants. — ^This  beinga  snifc  for  possession,  the  plaintiff  was  not      Koobb 
entitled  to  succeed.    If  entitled  at  all,  he  was  only  entitled  as  a  ^^^^  ^iNa 
reversioner,  and  the  suit  has  been  misconceived.        But  even  if  Bao  Kurum 
he  could  have  sued,  he  could  not  sue  on  his  own  behalf,  and  he        '^^' 
was  not  entitled  to  sue  on  his  grandfather's  behalf,  save  as  a  K-ao  KuRtm 
duly  constituted  guardian,  and  it  is  shown  that  he  never  was  so         v. 
constituted  according  to  law.    But  without  relying  on  the  ques-    mahomed 
tion  raised  below  as  to  the  remoteness  of  the  plaintiff's  descent,  ^^^  ^^^^ 
a  great  oversight  has  been  committed  by  the  Courts  in  India  in 
tracing  the  succession  from  Dhuleep  Sing.     On  the  death  of 
Dhuleep  Sing's  widow,  his  m  other  succeeded,  and  putting  aside  the 
serious  objection  to  this  suit  for  possession  being  brought  in  her 
lifetime,  the  succession  would  on  her. death  be  traced  from  her 
husband,  and  not  from  her  son.     That  husband  left  a  daughter, 
Phool  Kooer  (1):  and  her  son,  either  as  the  son  of  the  daughter, 
or,  if  the  succession  is  to  be  traced  from  Dhuleep  Sing,  as  the  son 
of  the  sister,  is  entitled;  that  son  is  Dowlut  Sing.     It  is  said 
that  a  sister  and  her  sons  are  excluded  by  the  law  of  the  Mitak- 
shara,  but  this  is  erroneous.    The  ancient  law  must  be  critically 
regarded  in  this  respdtjt.     "  To  the  nearest  sapinda,  male  or 
female,  after  him  in  the  third  degree,  the  inheritance  next  be- 
longs, "is  the  original  text  of  Menoo— -8  Col.     Dig.,  s.  434.    As 
brethren  are  the  nearest  sapindas,  the  question  arises  whether  the 
word  "  brethren"  does  not  include  sisters.    Bullum  Bhutta  inter- 
prets it  as  including  sisters — Mitakshara,  Ch,  ii,  s.  4,  el.  1,  note. 
The  rule  of  succession  depends  on  the  power  to  perform  tlie 
shrdddhf  and  a  daughter's   son   can  perform  the  ahrdddh  in 
Bengal  and  Benares ;  and  in  Bengal  a  sister's  son  can  ^rfom  it. 
In  the  untranslated  commentaries,   the  Nirnaya  Sindhoo  by 
Eiamaralakara,  and  the  Dhurma  Sindhoosara  by  Kaseetiath,  a  list 
of  those  entitled  to  inherit  is  given,  in  which  the  sister's  son  is 
enumerated.    These  commentators  are  regarded  as  high  authori- 
ties in  the  Benares  schools,  and  their  works,  though  not  trans- 
lated, are  familiar  to  Sanscrit  scholars.  The  following  authorities 


(1)  This  fact  was  not  admitted :  the  respondents  contended  that  she  was  a 

sister  of  Eosal  Sing. 


KaA.N. 
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^^^^ were  referred  to  i—Oiridlbwri  Lai  Bay  y.  The  Bengal  Gitvem- 

KooEB     "nient  (1)  and  Vmayeck  Anundtow  y.  Luxwmebaee  (2),  Sizaoge's 
GoLAB  SxNo  Hindu  Law,  Ch.  vi;  CoL  Dig,  Ch.  ii,  a.  5,  in  note. 

^''siKo!*^''      ^^'  -^^^  ^^^  ^-  Theodore  Thomae  for  the  respondents. 
Rao^bun      ^^^  Lordflhipg,  finding  that  the  second   case,  in  which  the 
SijfG.      flame  plaintiff  sought  to  set  aside  mortgages  granted  by  the 
KowAB     huUes,  inrolved  the  same  point,  reserved  judgment  until  it 
P^ArrrrB  ^^  ^eara,  and  a  joint  decision  in  both  cases  was  given. 

It  appeared  from  the  plaint  in  the  first  suit  that  certain  por- 
tions of  the  property  claimed  had  been  mortgaged  by  the  ladies 
to  the  respondents  in  the  present  suit,  but  no  attempt  was  made 
in  the  first  suit  to  set  aside  these  mortgages.  The  Sudder  Court 
having  decreed  that  suit  in.  the  plaintiff's  favour,  he  now  sought 
to  set  aside  the  mortgages  as  having  been  made  by  the  widows 
without  necessity,  and  lie  relied  on  the  decision  in  the  first  suit 
as  establishing  his  title  as  heir,  and  the  incompetency  of  the 
ladies  to  alienate  the  property  absolutely. 

The  defendants  contended  that  the  plaintiff's  suit  was  barred 
by  s.  7  of  Act  VIII  of  1859  ;  that  the  ladies  had  power  to  mort- 
gage ;  and  that  the  mortgages  were  justified  by  necessity. 

The  Principal  Sudder  Ameen  decided  all  these  points  in  the 
plaintiff's  favor. 

The  defendants  appealed  to  the  Sudder  Court  (Messrs.  Pear- 
son and  Spankie),  who  referred  the  question  as  to  whether  s.  7 
applied  for  the  decision  of  a  Full  Bench  consisting  of  Messrs. 
Boberts,  Pearson,  Spankie  and  Tumbull. 

These  Judges  differed  in  opinion,  Mr.  Pearson  being  in  the 
minonty.- 

The  Three  other  Judges  delivered  the  following  judgment : — 

.  "  With  reference  to  the  circumstances  of  this  case  and  the  fact 
that,  but  for  the  alienation  unlawfully  made  by  the  Ranees,  the 
plaintiff  would  not  have  been  in  a  position  to  sue  at  all,  we  are 
of  opinion  that  the  avoidance  of  these  alienations  must  be 
regarded  as  the  main  object  of  the  first  suit,  and,  therefore,  as 
the  plaintiff's  cause  of  action. 

(1)  1  B.  L.  R„  P.  C,  44.  (2)  9  Moo.  I.  A.,  516. 
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Tkd  plaintiff  sued  to  obtain  right  in*  and  obtain  pbaaesaion       ^^ 
oS^  •emnteon  villagsd  by  oanoeimeni  of  ciartain  instmmonti  of  gitt     Zmmt 
and  aalo.    Vhoisefnateaa  villages  inolndod  thoie  whidh  form  the  C'^^"*^ 
Bnbjeot  9I   the  psoaent   anit.    The  plaintiff^  bowevevj  oidlttod  Bao  Kabox 
to  impleaid  'the  mort^fageos  in  posflession  of  those  riUages^  or       ,m-^ 
to  sue  fon  the  avoidanoo    of   thoir   deadly.     Looking  at  tha  Bao  Kuaim 
ali«»mtiQQs  %9    the    cause  of  the  plaintiS's  fMtion,  we  are  not        v. 
prejiiared  to  ftdipi^  that  their   permanent  op  tempori^irjr  oharacT    ^1^^ 
tor  wQuld  lear?  it  optipn^l   with  plaintiff  to  inclade  tbeo^  im  ^Ji^^^ 
qr  eziplnde  then)   from,    b^s   former   sipitr     l^ach   ali^atipnj 
pc-raanent  or   otherwise,    was  prtnOf  fa^   eqoallj  nnlawfnl^ 
a^d  constitnted   a  cf^fise   of   actiop.     Bat   when   the  plaiptiS 
eleeted  to  fin^  f<y  .th^   whole  of  the  property  ^  Pnoe,  wd  to 
eyoid  the  aUenations  wbioh  jeopardized  it^   ho  was  brand  to 
^9  $pr  the  ^a|siQolQ»Mt  of  »U  tho  t^enetion^^  which  gt^w  hm 
^  GOnunon  eanae  <  f  aotion. 

If  the  mortgages  were  ^ji^  portion  of  the  plaintiff's  claim 
arising  out  of  the  cause  of  action,  ^  then  the  words  of  s.  7, 
Act  Ylir  ut  43{^»  ;^;^top6rative:  '  E^ery  snit  shall 
ifadnde  ishe  wb|^%/p'  th^^aiiit-  arisingf  oat  of  the  eaose  of 
lM^on/-^-and  tfiie  n^^bMn  the  ritie  4nd  practice  of  our  Coorta 
Id?  regard  to  datm^  of  ioneritanee  for  twenty««even  years. 

It  b  admitted  that  the  plaintiff  might  have  impleaded  the 
ibtort^gees  in  hb  ISvst  sait.'  His  not  haying  done  so  mnst  be 
considered  an  onn-<8ion;  and  a  suit  for  a  portion  of  a  olaim 
omitted  cannot  ^ftbrwards  be  eDterbained.  The  plea^  therc^ 
fore/  of  the  defendants,  that  the  plaintiff,  not  having  sued  to 
avoid  their  mortgage- deeds  in  his  first  suit,  most  be  regarded 
as  havitig  acknowledged  them,  is  a  good  one,  founded  as  it  is  on 
the  provisions  ot  8.7,  Act  VIII  of  1859.  With  this 
View,  therefore,  of  the'  case,  we  hold  that  the  plaintiff  was  not 
at  liberty  to  bring  this  siiit,  regarding  whiofa  our  opinion  has 
been  askeSj  and  we  retorn  the  record  to  the  referring  Judges 
f(Mr  disposal  aocerdingly / ' 

"^Tf  Pearson,  ip  giving  judgpaent,  said  :-«-"  I  differ  from  my 
CQlleegaes^  and  concur  with  the  lower  Coi^rt  in  the  opinion 
that,  in  separately  instituting  a  suit  fpr  the  avoidance  of  the 
i9^9  of  sale  aQd  gift  by  which  the  wido^  ^nd  mother  Q.f  the 

•  ■ 
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^^^^  late  Dhuleep  Sing  had  absolately  i^ieiiatod  his  estate^  and  suite 

KooiB  for  tlie  svoidence  of  raorigagw  mads  by  ilia  Baneea  aforaMidf 

^^^^^  there  has   been  no  splitting  of  a  sing^  eaose  d  action  on  the 

Bao  KoBoa  pari  of  the  plainttS.    In  point  of  fact,  sooh  alienatioa^  whether 

'  of  a  permanent  or    temporary    nature,    ooasitnted  a  distinet 

^BmoT'"  canse  of  action,  and  was  a  matter  to  be  tried  on  ito  own  indepea* 

V.  dent  merite.  as  a  Hindoo  widow  is  not  nnder  aU  oircnmstances 

Novell 

Uauouwd    iaocmipetant  to  alienate   her    husband's    esteto,    but   is  only 
^^bAjb*"  restricted  in  alienating  it  by  oertein  conditions.     The  link  which 
necessarily  connected  together  all  the  alienationB  by  sate  and 
gift,  so  as  to  render    them  the    proper  snbjeete  of  one  suit  for 
their  avoidance,  was  not  their  common   illegality,  for  some  of 
them  might  have  been  found  to  have  been  valid,  but  the  cir- 
cumstance that  the  mauziia  so  alienated  were  the  component 
parte  of  an  estate,  of  whidi  the  plaintiff  dakaed  the  whole  by 
right  of  inheritance ;  therefore,  it  happened  that  tiie  mauaw, 
to  which  the  present  suits  relate,  were  included  in  the  former 
claim,  although  the  mortgage^s^  Were  not  impleaded  in  that  suit. 
The  question  whether  a  mortgage^lebt^  waa  legally  incurred,  is 
one    quite    foreign    to    the  iquestiba -whether    the  plaintiff  is 
entitled  to  a  particular  estete  by  rt|fht  el  inherilaace.    For  tba 
effectual  decision  of  the  latter,  it  was  requisite  for   him  to 
implead  the  parties  to  whom  any  portions  irf  that  property  had 
passed  in  toto.     But  the  righto  of    the  mortgagees  were  per* 
fectly   consistent   with   his    proprietary  title,  and  needed  not 
therefore  to   be  disputed  or  determined  in  oonnectioa  with  the 
lat'er.     An  heir  who  succeeds  to  an  estete  partly  consisting  of> 
or  encumbered  with,  debt,  is  not  bound  to  sue  all  the  debtors 
at  once  for  the  purpose  of  recovering  or  repudiating  the  debtj 
merely  because  they  relate  to  his   inheritence,   although  he  ia 
bound,  in  suing  for  the  estete  itself,    to  sue  sll  adverse  fdaimanta 
in  possession.    For  these    reasons,    I  think    that  the  plaintiff's 
suite  for  the  avoidance  of  the   mortgage^eeds  executed  by  the 
Banees  are  not  barred  by  s.   7,  Act  VIII  of  1859,  and  ought 
to  be  disposed  of  on  the  merited' 

The  majority  of  the  learned  Judges  having  thus  decided  that 
the   plaintiff's  suit  was  barred,   the  suit  was  dismissed  without 
going  into  the  merite  of  the  case. 
The  plaintiff  appealed. 


OL.  X.]  PHIVT  COUNCIL.  • 

Mr.  £e^  and  Mr.  Theodore  Thotnaa  for  ttio  appellant;  'Wi 

Xoont 
Sir   J2.Fa2m«r»  Q.  a,  and  Mr.   I.T.   PnfeAar<(   for   tiie  QobubSimi 

renxmdenU.  Biu>Kr.i»r 

8lM0« 

I  

Their  Lordships  delivered  tbe  following   judgment  in  the  two      .ema. 

Their  Lordships,  in    deliyering  their    judgment    in  these  two    Ulajbomxd 
cases,  will  begin  with  that    which  was  first  argued,  namely,    the 
case  of  Koer  Qolnb  Sing  v.  Rao  Eurnn  Sing. 

The  plaintifE  in  the  snit,  and  the  respondent  in  tbis  appea), 
saed  in  the  Zillah  Court  of  Allygnrh,  in  the  N6rth-West 
Provisees,  as  heir  of  one  Dhuleep  Sing,  to  set  aside  certain 
alienations  of  the  immoveable .  estate,  that  had  been  Dhuleep 
Sing's  np  to  the  time  of  his  death,  made  by  his  widow,  who 
soooeeded  to  the  estate  as  bjs  heir.  The  defendants  were  respec- 
tively the  persons  claiming  undQr  these  alienations,  atid  the 
mother  of  Dhuleep,  who  had  cdncuired  in  them.  The  mother 
aorvived  the  widow,  an$  %«•  entitled,  itt  the  death  of  the  latter, 
to  succeed  ad  heiress  iq  her. ;  "sopDhuleep.  The  Zillah  Court 
decreed  the  Btiit  in  favor  of  the  plaintiff.  At  the  datooftha 
decree,  the  mother  waa  dead,  but  she*  was  alive  at  the  time  of  the 
commencement  of  the  suit. 

The  plaintiff  and  .  Dhuleep  were  descended  from  a  common 
ancestor.  .  The  plaintiff  wa^  fifth  in  degree,  counting  from  that 
ancestor.  In  this  line  was  his  grandfather,  who  still  Kved»  hot 
was  a  lunatic  at  the  time  of  the  institution  of  suit,  audi  at  the 
time  of  Dhuleep's  death.  The  plaintifPs  father  was  then  dead. 
On  appeal  to  to  the  late  Sudder  Dewanny  Adawlut  at  Agrat  that 
Court  affirmed  the  decree.  From  that  decision  this  appeal  is 
now  brought. 

On  the  argument  of  the  appeal,  nothing  was  addressed  to 
the  Court  on  the  facts  to  show  that  these  alienatioos-  were  valid, 
but  the  wh<de  argument  was  addressed  to  the  competency  of 
the  plaintiff  to  question  them.  The  learned  Cocmsel  for  tie 
appellant  objected  that,  at  the  time  of  the  suit,  the  plaintiff 
was  not  entitled  to  the  possession,  and  that  the  suit  was  one  for 
possession ;  that   be  sued  aa  guardian  of    his   grandfather,    and 
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^Wt        thathe^roipotxIqltBo   oonsfcitnted  :   ana,  laifly,  tbat   heliad 
shown  no  title  as  heir. 
As  id  tlie  first  ot>jectiOn,    tie   anfcwer  is   tkat  this   siiit  ta  its 
BjoCvamr  main  object  was  bronght  to  set  aside  certain  alienation* ;  attS  thai 

----I       as  the  nearest  reversioner  at   the  time  when  they  took  place  was 

^sT^  charged  as  concnrring  in  them,  the  next  presumable  rerersicmer 
1^  was  entitled  to  qaestion  them,  and  the  pendency   of  her  life  was 

ift^BOMts    Aot'a  fiitel  objection  to  the   institution  of   the  snit  so  far.    And 

^^^1^  as  it  appeared  that^  when  the  decree  gave  him  poss^ssionj  b? 
was  then  entitled  to  possession,  the  objectioB  on  this  point 
reeolred  itself  into  one  of  form^  not  affecting  the  real  merits 
of  the  oase. 

As  to  the  second  objection,  there  are  two  answers  to  it|— first, 
that  tbe  grandfather  was  not  the  heir,  but  the  plaintiff ;  and  that, 
if  the  latter  had  been  obliged  to  ^ue  on  the  grandfather^s. title, 
the  olgeotion  also  wonld  hare  been  one  of  form,and  not  affect- 
ing t^Q  merits  of  ihe  case*  The  objection  to  the  plaintiff's 
title  as  heir,  which  was  taken  {nthe  Conrt  below,  on  the  gronnd 
of  hji  remoteness  from  the  oomou]^  ancestor,  was.  plainly  unte- 
nabk,  atid  Wfeis  not  hei:8  insisted  on«  This  objectiooj  as  taken 
belMTi  ilecesdarily .assumes  the  plaintiff, to  be  claiming  as  heir 
to  the  Kon  I  and  to  nrge  on  the  hearixig  of  the  appeal  for  the 
first  time  that  the  real  title  of  heirship  most  be  deriyed  from 
the  mother,  imd  not  from  the  son,  was.  to  start  •  new  ground 
of  ebjeo^on  to  title,  which  the  plaintiff  had  had  no  oppor- 
tntiiSy  of  meeting  in  the  Conrt  below.  The  same  objection  also 
afiplied  to  tbe.ar({ameat  whioh  was  addressed  to  their  Lordship^ 
that  a  siMer  may  inherit  to  a  brodier,  and  tbat  that  li^e  of 
deeceat,  tbrongh  the  assumed  sister  from  the  brother,  was  ^ot 
e^hanstod  by  the  plaintiff's  proof.  To  admit  snch  a  line  of 
argument  would  be  also  to  expose  the  plaintiff  to  objections 
Whiti^  had  they  been  raised  below,  might  have  been  answered 
.from  what  was  known  to  be  the  law  of  the  district,  and,  by  the 
want  of  proof  that  the  person  claiming  to  be  the  s<mi  of  a  sister^ 
did  in  fact  stand  in  that  relation  to  the  prc^poaitusm  It  will  be 
found  from  the  judgment  of  the  Sadder  Court  that  What 
the  Court  understood  to  be  the  questions  raised  before  then^,  tod 
the  sole  issues   raised    before   them,   were^  firsts /^  Should  the 


VOIi-X:]  PRIVT   CX>UNCIL.  ^ 

l^lminttlN  eaue  of  aotion  be  held  to  hnv^  araeii  on  tbe  dedtb  oi  '^^^ 

Dhdoep    Sii^, ^t  of  Kbobdttii  Eoo^r^atid U  the finit  wttkin  tinie  Kaon 

or  noli  T    Second,  wad  Eoondiia  Kooer  oolnpetetit  or  not   to  ^^^<»^^  Siaiii 

fdioBi^   the  pr^party  m  quefttioii  ?    Thiid^  is  ti^  plaJttftlff  lo  Bao  ex/Buir 

nefttly  l^la^  iw  to  bo  ontitjlod  to  inholrit  7"  !!!!; 

Agahl,  the  argtunetit  at  tho  bar  timt  the  plaintiff  wad  not  th^  Simo   ^ 

heir,  biit  that  the  petdoii  Who  appeata  in  the  pedlgtee^  and  who  ^^^j^^ 

was  a.defdnd&nt  da   the  rec6rdi,  Was  a  nearer  heir  of  Dhuleep,  ^**^?*'* 

Spends  first tipoil  proof   that  Dhuleep  was  thesisteHs  son  and  next  |Cha2i« 
of  course^  apod  the  point  of  law  whether  thd  sister's  son  is  capable 
of  inheriting.    Ifhat  it  IB  by  no  ibeans  cidai*  that  Dhnleep  wa3 

the  sister's  son^  would  appear  from  the  statemiBnt  which  precedes 
the  jndgment    of  the    Sudder   Conrt,    in    which   the   J'adges 

say  that ''  in  1856^  Mussamnt  ^Boo1s€A9,''  that  is  the  mother,  **  is 
said  to  hi^ve  likewise  execnted  a  %ibhanamahf  bestowing  itauza 
Mphoodkliem  on  her  husbaiid's '  sister's  son  l!>owInt|  tod  her 
OWU  tiephew  -Bald66/'  tlhote  treliting  I)6wlnt,  not  as  the  sister's 
6on,  bnt^  in  fact,  ad  tlld'  ani^Vd  hoh.  There  was,  therefore,  no 
real  proof  beJFord  the  Court.  6f  the  relationship  of  this  plirty  to 
thd  prcepodtus ;  and  if  there  had  been  such  a  proof,  theii^  inaa- 
tnnch  as  the  point  wad  not  t  aken  in  the  Court  below,  there  was 
bothing  Ithatdvelr  to  show  that  the  taw  would  hot  have  been  as  it 
18  contended  to  be^'  namely,  tfiat  that  person  was  not  entitled 
under  the  law  of  the  Httakahara,  to  inherit.  There  was  -noting 
to  dhow  that  tho  iniorpvetatioii  of  the  anoieni  tC)xt  of  the  law  oa 
whioh  Mr*  Pritohapd  rdi^d,  evisa  iMtiming  the  -relatmn^p  te>  be 
ttode  Mt^  did  obtain  in  iho  ilbitb*Weit  Broraioes  ( and  tiiiefee  m 
every  l^eaaon  to  suppose  from  what  has  taketi'  pta(»o  in  thia  oaae 
that  it  has  not  boon  roctti^ed  thqroi  The  iilj^noe  of  the  defend** 
M%^  toppotttog  him  to  be  in  that  degK«e  ^  rolationthi)^  whioh  it 
is  aesetledlio  wat^  attd  of  the  Court  on  .  this  point,  w<^idd  be 
laiBipUiMdile  on  aay  pthtr  faypothesss.  Moreo^tr^  it  'ia  clear  thikt 
tiiB  sister  and  h»  daseendAate  Aed  no  plato  in  :the  tahftes^of 
saooessidaaecordiag  to  the  hmafi  tho  Mitatehim^  whioh*  harps 
beeni{i«HKed'by  eeteiml  persone  <o£ .  tteihbrity)  add  in  paMoqbr  ' 
by  tfast  eenneiat  Hiadas  lawyer,  the  kte  RHieunnd  KxK?«iar 
Tago«io;  Tbe-feamed  Clebodrt  fbt^  Ihi^  itpfielMtit  tt^sM^  i^do^^ 
to  ooiuiede  thls^  abd4o  admit  thai  the '  tctttitsion  didfioi^il'i<^ 
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1871       faoti  but  he  eontenAecl  timl  It  had  its*  origin  io  errori  and 

j^n      plesddd  for  a  Totarn  to  wbat  be  contended  was  the  correct  inter- 

Goi.abSin«  pretatton  of  the  texts,  foaoding  btmaelf  chiefly  on  the  authority 

RjLo  KuBinr  of  BttHmn  Bhntta.    Bat  it  is  entirely  opposed  to  the  spirit  of 

^^'       the  Hindu  race  to  allow  the  wotds  of  the  hiw  to  control  its  long 

BaoKueum  received  interpretation*  as  practically    exhibited  by  rules  of 

I,'.  '       descent  and  rules  of  property  founded  on  the  decisions  of  the 

ii^**o«o     Courts  of  the  country,  and  it  seems  to  their  Lordships  that  it 

IfTAz  ALsi   would  be  extremely   mischieyous  to  disturb,  upon  points  taken 

"'       here  for  the  first  time,  any  snob  coarse  of  decision. 

Their  Lordships,  therefore,  see  no  ground  whatever  for  dis- 
turbing the  decisions  of  the  Courts  below  in  this  case,  and  will 
humbly  advise  Her  Majesty  to  dismiss  the  appeal  with  costs. 

In  the  other  case  two  questions  were  raised :  the  first  upon 
the  decree  of  the  High  Court,  whioh  dismissed  the  suit  of  the 
plaintiff,  the  appellant  in  this  case,  upon  the  ground  that  the 
case  fell  within  the  7th  section  oi  Act  YIII  ol  1859^  which 
says  that "  every  suit  shall  ]n(diide  the  whole  of  the  claim 
arising  out  of  the  cause  of  actioot  but  a  plaintiff  may  relinquish 
any  portion  of  his  claim  in  order  to  bring  the  suit  within  the 
jurisdiction  of  any  jCourt.  If  a  plaintiff  relinquish  or  omit 
to  sue  for  any  portion  of  his  claim,  a  s%it  for  the  portion  so 
relinqaished  or  omitted  shall  not  afterwards  bo  entertaioed/' 

Their  Ijordships  think  that  the  true  tert  of  the  proper 
applioatiou  of  this  section  to  any  particular  case  must  be 
jwhethec  there  has  boen  a  qilttting  of  the  cause  of  action :  and  it 
it  therefore  necessary  to  consider  what  in  eaeh  of  these  twosnits 
wa&the  cause  of  action,  and  whethev  the  second  suit  can  be  said 
to  have  been  brought  upon  a  splitting  of  that  cause  ot  notion* 

N0W9  the  first  suit,  as  has  already  been  shown/  was  brought 
agaittst  various  defeodaats  to  iitip  each  certain  alienations  made  by 
Ihe  widow  and  mother  of  Dhnleep  Sing.  They  were  alienatioos  l^ 
which  the  inheritance,  subject  to  the  intoresls  of  those  persons^ 
was  trao^rred  to  c^rtaiil  foster-sons,  or  near  relatione,  or 
dependants  of  the  two  hidies,  ao  as  to  esclnda  the  remoter  heirs. 
The  suit  with  which  their  Lordships  are  now  dealing  wae  bnraght 
to  set  aaide  and  iatpeaeh  a  mori^gage  which  had  bean  granted  by 
the  ladies  to  the^  respondent  in  this  case  before  Uie  alienations 
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which  were  ihe  safajeot  of  ihe  other  smt    It  no  doiibb  appeut  W^ 

in  Uie  description  of  the  property^  which  was  the  enhjeot  of  the  Koobk 

fir^t  enit-,  that  three  of  the  vUIages  ioemiag  part^of  that  pco'  ^"^^"^ 

perty  w^e  subject  to  the  mortgage  now   in  ^[iieqitiooy  and  the  ^aoKdbvv 

name  of  the  .mortgagee^  is  mentionedt    Bat  it  mppears  to  tiieir-  .' 

Lordships  that  the  eanaes  of  action  in  the  two  oases  were  eseene  ^^g^^^ 

tially  different ;  in  the  one  case  the  widows^  assuming  an  absdut  v* 

power  of  disposition,  had  granted  the  inheritance  in  portions  ai  Hahomid 

the  estate  to  the  defendants  in  the  flret  suit    In  the  other  ^oase^  ^^khJ^/^ 
the  issue  was  whether,  they  had  duly  oiercised  the  limited  power, 
which  belongs  to  a  Hindoo  female  having  a  Hindoo  ftmale'a  right 
if  inhmtapoe  in  the  estate^  of  diargtng  the  estate  for  certain 
defined  pnrpoaea^ 

4 

The  only  ground  upon  which  it  can  be  plauidbly  contended 
that  these  two  claims  a^s^ainst  distinct  persons  and  of  a  very 
distinct  nature  really  form  parts  of  one  cause  of  action^  is  founded 
upon  the  circumstance  that  in  the  fii:8t  suit  the  defendant  sued 
for  the  possession  of  the  lands :  the  argument  being  that  these 
mortgagees  being  parties. theii  in  possession^  the  suit  for  pes* 
session  of  the  lands  ought  to  have  contained  a  prayer  for  setting 
aside  the  mortgages.  :It  is,  however,  to  be  observed  that  the 
Buit^  though  in  form*  a  suit  for  the  possession^  was  i^ot  properly 
brought,  and  could  not  properly  be  brought  at  the  time  it  was 
first  instituted  for  that  purpose.  The  prajrer  for  possession  was, 
6f  things  had  remained  as  they  were  when  the  suit  was  first  insti* 
tutedj  one  which  could  not  have  been  granted.  But  the  substance 
of  the  suit  really  was,  as  has  beeir  stated  in  the  judgment 
delivered  in  the  other  case^  to  have  those  alienations  of  the 
inheritance^  whicb,  if  not  impeached,  would  have  been  &tal  to  the 
cl^m  of  the  plaintiff  as  reversionary  heir,  set  aside  and  declared 
invalid.  That-  object  was,  as  their  Lordships  think,  perfectly 
distinct  from  that  which  is  the  object  of  Ui6  present  suit,  which 
is  to  have  these  mortgages  declared  invalid  as  against  the  person 
-who  has  in  tbe  former  suit  established  his  title  to  the  possession 
of  the  estate  as  heir,  on  the  ground  that  they  were  securities 
which  those  who  granted  them  had  not  the  power  to  grant  as 
incnmbrances  upon  the  inheritance. 

That  being  so,  their  Lordships  have  npzt  to  consider  whether^ 
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iWt       tlia  dfenle  of  tb«  Sadder  Ooort  Mnf  hmorfaeb  ii|K>a  tin  sole 
Kooat      petnti on  whicdi  ib  {irooeeded^ih^r^are enffideiit  groande  before 

CbL4B  Sine  ^1^0^  {^  aflbHiiag  tiu  dedree  ol  the  Prinoipd  Sadder  Ameea. 

&AO  KoBOM      Ther  ceee  ii^aide  is  Mia*  liw  mortgage  was  gmated  by  the 
^      ^ridima,  and  bbafc it  was  nqt  wMiia  llie|KiiNr  of  a  Hindoo  widow 

Bao  Kimmr  ^  gt^nk  i%  the  money  not  bemg  raised  fisr  any  ol  iiipse  pni^ 
•tr.        poese  for  wUdk  the  .widow  is  allowad  to  pledge  the  estate.    In 

l^^m   W^  ^  0ise^  wkatewr  be  tbe  pivMise  daoraa  of  proof  leqaired 

yTAsAi.ai  £ma  those  wlio  re\y  a|>0B  tlie  taetftgi^,  theae  is  no  dooht  that 
tbsse  who  take  saoh  a  seearity  from  a  penmi  hanag  oaly  a 
limited  power  to  grant  it  ore  bonad  to  show,  fH^eid  fii£i$  at 
bast,  that  tho  money  wis  sailed  lor  a  kgitianleipafpose.  The 
defendants  accordingly  plead  :—^'  The  resl  •eiaBaiBsta&eeB  dE 
the  case  stand  thn8:—Mns8amats  Eoond  an  Kooer  and  Toolsee 
Doer,  the  heirs  in  possession  of  the  entire  property  left  by  Bap 
|)hQleep  Sing,  borrowed  B*«  13,000  from  onr  ancestor  nnder 
jihe  necessity  of  liquidating  the  debt  dge  from  the  deceasedj.and 
that  locarred  on  accoant  of  his  fnneral  ceremopioi  performed 
for  the  benefit  of  bis  soul,  and  in  lieu  of  this  sum  th^y  mortgaged 
thQ  three  villages  in  disptlte  to  him,  and  thns  sawd  tho 
proper((j/'  TTpon  tfiat  pleading  it  is  to  be  remarked  ^t  no 
distinction  is  made  between  any  of  the  items  making  np  the 
Rs.  1^,006;  that  the  defendaAts  pledged  themselves  to  thp 
borrowing  of  the  whole  sum  for  purposes  therein  mentioned ;  and 
that|  in  those  purposes,  it  is  not  very  distinctly  stfkted  that  apy 
part  of  tho  mprtgage-money  was  borrowed  for  ihe  pu^rposp 
of  saviD|(  tbQ  estate  b^  paying  an  arrear  of  Qovemmenb 
revenue.  The  case  made  at  the  bar  to-day,  however,  is  that  the 
mortgage  is  at  all  events  partially  good^  inasmuch  as  Rs.  3^000^ 
jpart  q{  the  claim,  was  unquestionably  borrow^  fov  the  pur- 
|X)se  o{  saving  the  estate  from  a  Gavemmeat  salp. 

In  all  these  casQP  it  is  to  be  ai:peoted  that*  tbos^  who  have  tp 
support  the  affirmative  of  suob  a  casOj  should  give  some  qlear 
testimopy  by  witnesses  as  to  the  nature  of  the  tcansaotion : 
Skud  it  is  very  remarkable  t^iat  in  this  cas^  the  aral  testimony  Qn 
the  part  of  the  plaintifE  is  so  entirely  worthless  that  JO^ithor  of 
the  learned  Counsel  for  the  appellants  thought  fit  to  refer  to  it. 
Th»t  som^  Qvid^nc^a^  to  the  wtore  of  th9  tiraufaotion  m^ght  have 
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been  given  one  woaU  have  soppobed,  because  althongli  the  re-       ^^^^ 
•pendents  are  the  children^  or  remoter  desoendantB  of  the  original      Koobb 
mortgagi9e»  8lill»  in  those    prooeedings  which  have  bton  relied    v^ 
upon  aa  showing  what  the  nature  of  the  transaction  was^  and  in   BaoKubvh 
partienlar  as  to  the  alleged  bond  for  Rs.  3^000^  it  isstated  that  ife        — I 
was  taken  in  the  name  of  fCulIian  Dass^  cashier  of  the  respond*       Bsm°^ 
ent's  anoestor.  EuUtan  Dass  is    not  proved    to  be  dead,  nor         «• 
is  the  absence  of  his  testimony  at  all  aooounted  for.    There    xahonbd 
is  really  no  evidence  from  any  trustworthy  person  whatever^em-   ^^^iur'" 
ployed   in  the  family  of  the  defendantSi  as  to    what  the  real 
transaction  was.    In  lieu  of  that^   we  are  referred  to  the  vari- 
ous proceedings  which  have  been  read  and  relied  upon  by  Sir 
Roundell  Palmer.    But  what  is  the  documentary  evidence,  if 
evidence  it  can  be  called,  as  to  the  Bs.  3,000,  which  is  in  fact 
the  only  item  on  which  any  substantial  question  seems  to  arise  T 
It  is  the  dosnment  at  page  13.    That  is  a  plaint  filed  in  a  suit 
brought    by  the  mortgagee  against  the  two  women,  the  widow 
and  the  mother  of  Dhuleep  Sing,  seeking  to  be  maintained  in 
possession  as  mortgagee.    The  account  that  it  gives  of  the 
transaction  is   this: — "  l^he  plaintiff  files  a    regular   suit   in 
this  Court  against  Mussamut  Toolsee  Kooer,  the   mother,  and 
Koondun  Kooer,  the  widow,  of  Dhuleep  Sing,  the  proprietors 
of  Pergunnah   B.urowl^,  to .  be    maintained    in  possession  as 
mortgagee,  by  insertion  of  his  name  as  such  in  the  revenue 
records  of  this  district,  and  by  allowing  him  to  pay  the  Govern- 
ment revenue  in  respect  of  Mauza  Faznlpoor,  in    Pergunnah 
Burowlee,  assessed  at  Rai  506,  and  to  recover   Bs,   338|  the 
interest  up  to  the   end  of  the  month  of  Jystee  1254  Fuslee 
ss  well   as  Bs.   242,  the  mesne  profits  for  the  rainy  season 
crop  for  1255  Fuslee,  which  the  defendant  has  forcibly  realized 
from  the  lessees  of  the  village,  notwithstanding  her    having 
already  given  up  its  possession  to  plaintiff,  according  to  the 
terms  of  the  registered  deed  of  mortgage  dated  30th  July  1846,. 
engrossed   on  stamp  paper,  which  is    the  basis  of    this  action 
Total   value  of  suit,  Rs.  1,076.    He  founds  his  claim   on  the 
asee^rtion  that,   on  the  demise  of  ttao    Dhuleep  Sing,  the  pro- 
prietor of    the    talook    of  Burowlee,  the    aforesaid    defendants 
became  his  heirs ;  and   as  owners  of  the   entire  talook   and  til 
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^gyi       Oilier  property  l^ft  by  him,  And  in  the  certificated    of  deth  fiM 

KooBft      n  tile  reveAae  depttrtnent  in  respect  to  erery  one  of  the  irilltifi^ 

doxAB  0(^  forming  the  nemindarae  of  the  deceased,  the  names  of  the  ladies 

ftAo&'tmini  were  enterad  as  his  suosessors."    That  mutation  of  names  tooie 

Ba^k^euv  plaoe,  as  is  shown  by  the  prooeeding  of  that  date,  on  the  SSisi 

'    8m6       Febraary  1847  ;  and  on  ikt  face  of.  the  prooeadingp  as  Well  as 

NcyiTAB      by  evidence  which  has  been  given  in  the  oaose,  it  appears  that 

FtaI^ib  ^  proceeding  was  one  which  followed  npon  oertain  Utigaiioa 

Khai».      batifom  the  widow,  who  was  the  immediate  Iwir  aooording  to  the 

Hindoo  law,  and  the  mothert  who  oontested  her  title,   which  at 

last  ended  in  a  compromise,  whereby  one  took  two-thirds^  and 

the  other  one  tbirdof  the  estate.    This  plaint  goes  ox^  to  estate)-— 

*'  They  then;  for  the  payment  of  the  Q-overnment  revenoe,  asbsd 

the  plaintiff  for  a  loan,  and,  acoordiag  to  their  reqnest^.  he  lent 

than   Bb.    SfOOO."    Oertainly    the  inference    one  wonid  draw 

from  this  stateoMnt  is  that  the  loan  wa^  a  joint  transaetion  ;  that 

tt  was  subsequent  in  date  to  the  determination  ol  the  litigatiots 

by  the  compromise  and  the  insertion  of  the  names  of  the  two 

ladies  as  the  register^  owners  of  the  talook* 

Then,  again,  this  deed,  which  is  said  to  have  been  executed  by 
thein,  and  to  hiire  been  registered  on  the  8rd  of  August  1846^ 
which  is  a  date  not  quite  reconcilable  with  what  has  jmrt  bden 
,  said  or  with  what  one  would  infer,  ib  not  produced.  Neither 
that,  nor  the  mortgage  for  Bs.  13,000,  has  been  produced. 
And  their  Lordships,  looking  at  tiiis  documentary  evidence  on 
which  the  respondents  rely,  and  contrasting  it  with  the  account 
given  by  the  witnesses  for  the  appellant,  think  that  the  case 
deposed  to  by  the  Witnesses  fov  the  appelUnt,  to  whom  credit 
was  given  by  the  Principal  Sadder  Ameen^  is  for  more  likely, 
than  anything  which  has  been  alleged  on  the  other  side,  to  be  a 
trae  account  of  the  real  transaction.  They  are  clearly  of  opinion 
that  the  respondents  have  fail^  to  support  that  burdto  id 
proof,  which  the  law  casts  upon  them,  of  showing  that  the 
mortgage  was  given  in  any  part  for  purposes  for  which,  the 
widow  was  entitled  to  pledge  the  estate. 

-  Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
that  this  appeal  be  allowed ;  that  the  decree  of  the  High  Court 
be  reversed ;  and  that  in  lieu  thereof  a   decree  he  made  dismiss 
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img  ths  •appeal  to  tiia  Stiddor  Covtr^,  and  a&rmitig  ibe  decree       Mgi 


of  the  Zilla  Court  with  costs.    The  appellant  io  this  9iHt|  and      soofa 
tiM  fispoiideat  in  the  other  eait>  must  hare  the  costs  of  both  <^«i^^^S<iw 
tha  appeals.  BaoI^ubuii 

First  appeal  dismissed  ;  second  appeal  pXlowed^       Ba«  Kvsvs 

V. 
NOWAB 

Mahoi»d 

impoadeiits  :  Messrs*  OfmUf&  and  BmummL  .        ^^  ^'^^ 


* 
Agent  for  appellant :  Mr.  Wilson. 


OKO0BPBBSU.UQBnfiTOOBBE(Pi^umiv)  v.  MUSSAMOT  FOQIW 

KOOHABSE  DABJSS  (Dbymdaivt), 

(On  appeal  from  the  High  06nrt  of  J^ndicature  at  Port  f^lliam  in  Bengal} 

t  Where  a  broker,  was  sued  for  a  balance  of  aoopontyliia  liabiKty  being  based  on  the- 
receipt  of  a  <itf  efed0r6  oommitaion^hdd  (hat  the  gait  was  for  breach  of  contract 
within  the  neaafag  Of  el.  tr,  s.  1  of  jlet  XIV  of  ISflS  (1),  and  tito  period  of  linib» 
«tiooiBii8|beealoa]aMfr9iftihe4ateef  (he^iistitemiatjl^a^  Theoan« 

traet  aoi  being  in  wrytii^  Ithaieiutf  whiebwae  brpqght  more  than   three  yearfr 
from  inch  date^  was  barred* 

This  was  aa  appeal  ftom  a  decision  of  th^  High  Ooart 
(Peacock^  0.  J.j  and  L.  S.  Jackson,  J.)^  dated  the  24th  January 
1667  (2). 

The  snit  was  institnted  by  the  appellant  as  the  gotnastah  of 
the  Jcothse  of  Lalla  Bnnsheedhur  against  the  respondent^  who- 
carried  on  business  as  a  commission  agenrt,  orfaetor,  in  succession 
to  her  husband^  to  reocrer  the  Sum  of  Bs.  16^000  as  the  balance- 
of  an  account  current  between  the  two  firms.  « 

The  alleged  liability  of  the  defendant  was  based  upon  her 
haying  received  a  del  credere  commisaion  for  the  sale  of  goods^ 

•  Preie9<  ;-'THBBiQHTBoir'B]^i3iaJajfB|i  W.  Coltilv,  Lo^d  Jusncs  Jauks. 

liOKD  JUSTICB  MbLUSH,  AND  Sl|L  LaV£ENC£  Pibl. 

(1)  jStae  Act  IZ  Of  1871,  Sctod.  n,  ^o.  115.      (9)  7  W.  R.»  97. 
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_  and  not  on  the  gronnd  of  he^  BotoftUy   baying   rtoeived  tho 

Okoob      money  for  the  goods. 

BunooKD      Although  the  sait  was  oommenoed  as  npon  an  aeoonnt  stated 

McJl'icvT    ^^^^^y  ^*^'®  action,  the  plaintiff,  at  the  settlement  of  the  ismes^ 

VooLKoo-    abandoned  that  and  sued  for  an  ad jostment  of  the  aoconnts,  bnt 

g^     on  the  trial  she  relied  on  evidence  of  anaoconnC  stated  in  Seotem- 

ber  1858.  ^ 

The  phunt  was  filed  on  the  17th  July  1863,  the  last  item  of 
charge  against  the  defendant  being  in  September  1858. 

The  High  Coart  held  that  the  snit  was  within  the  scope  of, 
and  barred  by,  ch  9  of  s.  1  of  Act  XIV  of  1859. 

Mr.  Leith,  for  the  appeUant,  contended,  that  this  was  a  case  in 
which  the  accounts  showed  charges  against  the  defendant  for 
goods  supplied  to  her;  and  pajrment  received  from  her,  and  some 
such  payments  i^pearing  in  an  account  stated  .within  three 
years,  s.  8  of  Act  XIV  of  1859  applied,  there  being  an  account 
current  bi^ween  the  parties  as  merohants  and  triyien  having 
mutual  dealings.  He  cited  Ghitty  on  Contracts,  7th  edit.  p.  722, 
and  referred  to  the  English  Statutes,  21  Jac.  I.,  c.  16,  s.  3 
and  19  &  20  Vict.,  c.  97,  s.  9k  Theee  constitute  current 
accoutrts  ;  see  2  Wms*  Saund,  127a^  note  f  •  This  is  not  a  breach 
of  contract  within  the  meaning  of  s.  1,  d.  9  of  Act  XIV  of  1859. 
The  cases  decided  in  the  Courts  of  India  are  conflicting— iSona- 
fim  Oooho  V.  ParhtUty  Chum  Boy  (1)  and  G^opot  Chunder 
Bhaha  v.  Sinaes  (2). 

Mr.  Doyne,  for  the  respondent  contended,  that  there  was 
.  clearly  a  breach  of  contract,  and  not  a  case  of  mutual  dealing-*- 
Irol  Mohun  Haldar  v.  Mahadeb  Katee  (3).  Thpugh  there 
have  been  conflicting  decisions  in  India^  there  can  be  no  donbt 
a»  to  a  selling  under  a  del  credere  commission  that  there  is  an 
express  contract  under  which  the  agent  is  liable  whether  he 
sell  or  not. 

Their  Lobdships  gave  the  following  judgment  :-— 
This   was  a   suit  brought  by  the  appellant,  who  was  the 
manager  of  a  factory  in  Moorshedabad,  against  the   respond* 

(1)  Thorn.  Law  of  lamii,  129.  (2)  8  W.  R,  4.  (8)  9  W.  tt,,  193. 
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entj  who  ourried  ov  &n  old  efttablifthed  bniliiiess  of  broker,  to 

recover  a  srnn  of  Rs.  16|051  and  interest,   alleged  to  be   dne 

on  tbe  balance  of  an  aeoennt.    The  defendant  had  for  sereral 

yeare  aold  ttie  goods  of  the  plaintiff's  firm^  and  according  to  th^ 

iading  nf  th^pfinoipal:  Sadder  Ameten,  the  eorreotness  of  which 

was  not*  diipoiad  before  as,  had  received  a  paiha  or  del  credere 

GommisaMmi  whioh  made:  her -liable  to  the  plaintiff  for  all  goods 

sold  whMi  weve  rmi  paid  for  by  the  pnrchiBflers.    As  there  was 

no  proof  that  any  part  of  the  price  of  the  goods,  in  respect  of 

whidi  this  suit  was  bt^nght,  had  been  received  by  the  defendant 

the  claim  against  the  defendant,  was  only  supported  npon  the 

gronnd  that,  as  she  received  a  del  credere  commission,  she  was 

liable  for  the  price  of  all  goods  sold  by  her  for  the  plaintiff.    It 

Was  admitted  that  the  cause  of  action  for  the  last  item  in  the 

aeconnt  had  accrned  more  than  three  years,  but  that  there  were 

items  in  the  account  which  had  occurred  within  six  years  from 

the  commencement  of  the  suit.    The  Statute  of  Limitation  was 

• 
pleaded,  and  the  sole  question  to  be  determined  is  whether, 

under  the  circumstances  previously  stated,  the  suit  is  barred  by 

the  Indian   Statute  of  Limitations,  Act  XIY  *of  1859.    The 

High   Court  held   that  the  case  came   within  cl.   9  of  s.  1 

as   a    suit   brought    for   the  breach   of   a   contract,  and  th^ 

Ohief  Justice  in  giving  judgment  says  :—'* Although  no  express 

contract  was  proved  to  have  been  entered  into  between  the 

parlies,  still  their  dealings  were  evidence  from  which  it  might 

properiy  be  assumed  they  had  agreed  to  carry  on  business  on 
the  terms  npon  which  we  find  them  carrying  it  on/'  It  was  an 
angagtaient  on  the  part  of  the  defendant  that  she  wonld  sell  the 
plaintiff's  xxitton,  and  that  she  wonld  guarantee  the  purchasers* 
There  was  a  liability  on  the  part  of  the  defendant  not  arising 
from  a  wronjgfj  bnta  liability  arising  out  of  an  engagement  which 
ahe  must  be  assumed  to  have  entered  into  with  the  plaintiff* 
It  therefore  falls  within  cl.  9  of  s.  1.  It  is  a  suit  for  a  breach  of 
contract  not  in  writing.  It  was  urged  before  us  on  the  part  of 
the  appellant  that  the  High  Court  had  put  a  wrong  construc- 
tion on  the  words  ''  breach  of  anji  contract,''  as  used  in  tho 
clause ;  that  these  words  are  not  there  need  for  the  purpose  of 
distinguishing  actions  founded  on  oontract  from  actions  founded 
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on  tort,  bot  for  the  piurpOfle  of  ditttnguishiiig  Miipm  to  recover 
'  unliquidaifcad  dftSMgres  {or  hr^aok  of  oontrftct  from  aetuMM  to 
recover  debts;  aodtbi^t  the  eoamoratioo  in  tbe  clMte  keelf 
and  in  ol  8  of  BOYeml  d#bts,  with  ren^eet  to  trbi«htbo 
period  of  Umitatioa  is  to  be  three  jears,  proves  tiuil  ii  oeirid  nol 
have  bejA  iote&ded  to  make  the  limitation  for  aH  debte  tbieo 
years  under  the  words  "  snit  for  the  braaoh  of  any  oeatraet  f^ 
and  that  the  preseot  soit  was  in  sabstaneoa  soil^.io  radovera 
debt  or  liquidated  sun  of  money ;  and  that  the  parted  of  Umitatioa 
waf  six  years  under  cL  16  €i  s.  1.  Sevd»l  cami  WUro  eited 
from  the  Indian  ConrtSj  and  it  appears  frQm.thm  thai*  moirft 
difference  of  opinion  has  prevailed  amopg  the .  Jadf^s  n 
India  respecting  the  proper  oonstrootion  to  ba  patioa  the  werdf 
'^for  the  breach  of  any  cantraot^'  in  th9  el.  9.  Their  Lord*- 
ships  do  not  think  it  necessary  or  advisi^bl^  that  they  should 
attempt  on  the  present  occasion  to  lay  down  what  is  the  prpp^ 
construction  of  these  words  as  applicable  to  all  casen*  It  ii 
•sufficient  to  say  that  it  appears  impossible  to  them  to  put  so 
narrow  a  construction  npon  them  as  not  to  include  the  ease  now 
before  them.  The  real  debtors  for  tbe  price  of  the  goods  sold 
are  the  purchasers  of  the  goods,  and  the  broker  is  only  sued 
^ponhis  collateral  undertaking  that»  in  oonsideratiop.  of  theeom^ 
mission  paid  to  him,  he  will  pay  tbe  price  of  the  goods ,  if .  the 
purchaser  fails  to  do  so.  An  action  on  9UQh  an  undertaking  ie 
an  action  on  an  express  contract,  tod  the  sums  which  can  be 
recovered  under  it  are  damages  for  a  breach  of  contract 

Their  liordshipsj  ib^*efore,  are  of  opinion  that  the  }tidgme«b 
of  the  High  Court  wes  ootreet*  und  they  wiS  reoDmrnend  toBet 
•Uaiesty  that  the  appeal  should  be  4ism}S80d  with  isdsIs. 


Agents  for  appellant :  Messrs.  Wi>6taston  and  iOoMmm;,    ^ 

Agents  for  respondent :  Messrs.  BqdUy,  Shaw,    Smlthf  an^ 
Bailey, 
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«    J 


^' 


JTOfelJTlrfOHEENBrE  DOSOT,  MotoeB  of  RAJBNDRONATH  BUTT, 
AVD  OTHtBB  (PfiAtifTtrrs)  b,  BOKHBlCfiONEB  DOSBfi  ahb  <iTfiUM 


•  « 


[0u<i9P9^  frofa  tte  SUgb  Court  of  Jadicfttore  at  Fort  WilUam  iu  Bengal*] 

P.  C.» 

f  .  1871 

Beligu^tts  Enddmnk^ni^1)ewah'd^^Trtut^Burth&n  of  Proof-^Limitation^      Deo.  9. 

Aa  XIV  of  1859— ilc<  Xlll  of  1848  

In  lB13'66iiA{ti  tanAfl  Word  dedicated  by  deed  to  tbe  T^llgiomi  trerrlce  of  an  Mof 
aadln  i8»'ll«tf  MRMIta  lite  «adlitiwd  in  a  partis  The  pMnttffsaed 

toeeftwMftaUeiaititnaeiillavMpei^aBdtoJbKve  the  tnute  of  Oie  dHlication^ 
^eede.4qQ(ared.Tke  ^Idu*  a£  Uie  property  alleffod  ihafc  a  Babeeqoent  partitim-deed 
had  been  executed  in  1845,  and  that  the  dealings  ol  the  family  had  shown  an  inten* 
tion  to  revoke  the  tmsts.  JETeld^  that  it  lay  npon  the  holders  to  prove  the  revoca- 
tion of  thetmftt,  Bnd  that,  on'fitfltire  to  do  so,  they  oonld  nOt  set  np  the  law  of 
HtatMienfa  aarfiM  Id  tl»  piabiiltt's  miU 

« 

This  uras  an  appeal  from  a  decree  ol  tHe  Higli  Court  (Kemp 
^d  Caiirp]i>eD^  JJ.)9^ted  the  15th  April  1863^  afBrming  a 
decree  of  the  Judge  of  East  Bardwaa    of  the  30th  March  1860* 

The  facta  of  the  case  and  the  evidence  were  (except  that  the 
lands,  the  subject  of  dispute,  were  different  and  lay  within  another 
jurisdiction)  siulilar  to  those  of  the  appeal  of  the  present  respond- 
ents, Other  tlian  the  respondent  Ixaleedass  Ghunder,  which 
was  cKsmissted'by  Her  M-tjesty  in  Oouncil  on  the  IStli  Decemher 
1869  (1).' 

In  that  case  the  prepaat  re^pandentc^  other  than  Kaleedaa§ 
Obander,  aoed  to  recover  possession  of  lonr-fif  ths  of  cwrt^in 
lands,  lying  within  the  jurisdiction  of  the  Civil  Court  of  Zillah 
Be6rbboQm>  from  the  original  plaintiff  in  this  suit,  since  deceased 
IIurreeoath^Dutt^  the  predecessor  in  estate  of  the  present  appeU 
lantSf  and  his  lessees  and  vendees  of  parts  thereof.  Thej  alleged 
that  the  lands  which  had  beeu  dedicated  to  religious  purposes  by 

» 

^Fru0U  :-*SiR  Jambs  W.  Oolyilb,  S^  R.    Philumoee,  Sir  M.  Surra,  amd 

Sjb  LaWbkncb  Pbel. 

(1)  4  B.  L.  B.,  P.  C,  16. 
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1871       deech   dated  in  1813  and   1820  were   ostensibly   giveil   to  the 
jooouTxo-   father  of  flarrenath   for  his  own    nse  by  a  partition,  exeonted  in 
HuiiHDoe»  ^^^   3^Q^|  y^p  1229  (1822)    by  the  five  brothers  who   then 
SoEBBKMoif u  represented  the  joint  family,  bnt  that  they  had  in  fact  not  passed 
^"'      to  him,  bat  had    oontinned  to  be  joint   down  to  the  BengalTear 
1245  (1838)9  when  a  seoond  bonA  fids  partition  was  made,  and 
the  lands  were  given  in  devatra  and  set  apart  for  the  main- 
tenance of  the  worship   of  the  joint  family  i^ols.    The  plaint- 
iffs  asked  in  that  suit,  on  the  ground  of  the  first  partition  having 
been  inoperativoi  and  the  second  operative,  that,  as  to  their  fonr* 
fifths  in  the  lands  so  dedicated,    the  leases  and  sales  efEected  by 
Hnrreenath  should  be  set  aside,  and  posseosiongiven  to  the  plaint- 
iffs.   Hnrrreenath  the  defendant  in  that  sntt,  asserted  that  the  first 
partition  was  in  all  respects  bond  fide^  and  had  beM  acted  on  aa 
such^and  that  the  alleged  second  partition  was  a  mere  frandnlent 
de?ice  and  fabrication.    The  following  are  extracts  from  the 
judgment  in  that  case  of  their  Lordships  of  the  Judicial  Com* 
mittee:— 

''  The  second  and  third  issues  are,  whether  the  partition  took 
effect  in  1229  (1822  )  or  1245(1838)7  Whether  the  disputed 
villages  were  given  in  devatra  or  not  t 

''  The  plaintiffs'  case  assumes,  and  assumes  rightly, .  that  a 
valid  partition  acted  on  would  render  the  second  deed  iuopera* 
tive.  A  Hindoo  family  consisting  of  persons  in  this  near  con- 
nection may  re-unite,  part  also  may  re-unite  and  such  re-united 
members  may  impress  on  their  united  property,  by  oommott 
family  consent,  such  trusts  as  their  law  will  support :  but  neither 
of  these  cases  is  that  before  your  Lordships. 

"  The  burden  of  proof  is  on  the  plaintiffs.  The  deed  of  1229 
(1822)  has  the  ordinary  legal  presumption  in  its  favor  that  it  is 
honest,  and  is,  what  it  pui^ports  to  bot  a  doed  of  partition.  It 
is  also  prior  in  time.  It  is  prima  facie  a  good  aud  operative 
deed.  It  cannot  be  got  rid  of  except  by  the  establishment 
of  a  case  by  the  plaintiffs,  as  part  of  their  proof  which  in- 
volves all  the  family  at  that  time,  including  those  under  whom 
they  derive  title  in  the  perpetration  of  a  gross  fraud.  The 
deed  of  partition  is  declared  by  their  pleading  to  have  been 
designed  for  the  express  purpose  and  object  of  defeating  creditors* 
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It  is  however  said  in  tlie  pleadings  not  to  have  been  acted  on.  It  is  1871 
not  clear  in  what  sense  this  phrase  is  usedi  unless  it  be  that  Juogutuo. 
all  outward  acts  of  the  family  in  acting  upon  it  disguised  an  eb«^'m  oa*" 
inward  design  at  variance  with  that  which  their  actions  declared.  SoKRBisMoyxB 
There  is  the  most  abundant^  and  indeed  uncontradicted^  proof  •  ^^^^' 
that  this  deed  was,  by  Hurreenath  and  his  vendees^  produced, 
established  and  made  the  subject  of  various  decrees.  It  is 
unnecessary  to  state  the  instances  of  this  which  were  brought 
to  the  notice  of  their  Bordships  by  Sir  Bouudell  Palmer  i^  his 
exhaustive  argument.  Mr.  Field,  in  reply,  did  not  deny  that 
snch  was  the  case  in  numerous  instances,  but  he  answered  that 
these  acts  were  all  the  natural  and  premeditated  results  of  the 
original  device  ;  that  as  it  was  a  deed  to  defraud  creditors, 
it  would  of  course  be  used  as  such,  and  that  such  proof  did 
not  exclude  the  supposition  that  it  might  be  considered  inter' 
86  by  the  members  of  the  family  as  a  mere  writing,  working 
no  change  of  property  amongst  them.  Without  expressing  any 
opinion  upon  the  question  whether  a  plaintiff,  supporting  his 
case  against  those  in  possession,  whom  he  seeks  to  evict,  can 
be  admitted  to  allege  the  inoperative  character  of  an  instru- 
ment by  which  recovery  .would  otherwise  be  barred,  on  the 
ground  of  a  fraud  in  its  concoction,  to  which  all  from  whom 
he  derives  title  are  parties,  their  Lordships,  treating  the  ques* 
tion  as  one  unaffected  by  such  estoppalj  and  one  simply  of 
evidence  arising  on  the  facts,  have  to  observe  that,  as  all  these 
public  acts  would  equally  attend  the  enforcement  of  an  honest 
and  valid  deed  of  partition,  when  the  estates  derived  under  it 
are  assailed,  or  rights  derived  under  it  have  to  be  enforced, 
they  furnish  of  themselves  no  evidence  of  mala  fideSy  and 
should  be  rather  ascribed  to  the  character  given  to  the  deed 
by  the  defendants  than  to  that  imputed  to  it  by  the  plaintiffs. 

"Their  Lordships,  therefore,  are  of  opinion  that  the  issue, 
whether  the  partition  took  place  under  the  deed  of  1229  (1822)  or 
that  of  1245  (1838)  should  have  benn  found  in  favor  of  the  re- 
spondents, which  finding  should,  in  ther  Lordships'  opinion 
have  been  followed  by  a  corresponding  finding  on  the  third 
issue   whether  the  villages  were  given  in  devatra,  or  that  they 

wfere  not  so  given.'' 

6 
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1871  In  the  present  case  Hurreenath  Dntt  was  the  plaintiff^  atidtbe 

JuG^uTMo-  plaintiffs  in  the  other  suit  defendants^  and  the  snit  was  with  the 
iebnebDosee  oi^j^ct  Qf  getting  rid  of  various  alienations  by,  and  dealing^ 
SoKBEKMONEfi  of^  Certain  of  the  defendants,  supported  by  the  other  defendatitB^ 
with  certain  other  lands  situate  in  East  Burdwai],  which  had 
admittedly,  by  the  partition  of  1229  (1822)  and  previous  instm* 
xnents  ot  dedication  which  that  partition  confirmed^and  gave  efEect 
to^  been  set  apart  for  the  maintenance  of  the  joint  family 
worship,  and  to  have  the  plaintiff's  share  in  those  lauds  so  dedi* 
cated  made  over  to  him  to  maintain  pro  tanto  the  family  wor- 
ship. The  defendants'  answer  set  up  precisely  the  same  case  as 
their  plaint  in  the  other  suit, — viz,,  that  the  partition  of  1245 
(1838)  had  altered  the  disposition  of  the  family  property  made 
by  the  partition  of  .1229  (1822),  and  the  previous  endowment 
deeds^  and  that  the  properties,  the  subject  of  suit,  though  dedi- 
cated by  the  first,  had  been  desecrated  by  the  second  partition, 
and  passed  thereunder  to  two  of  the  defendants  for  their  separate 
use.  The  issue  was  thus  the  same  in  both  suits, — viz.,  whether  the 
partition  took  place  in  1229  (1822)  or  1245  (1838)  j  but  in  details, 
and  as  regards  the  interest  of  one  defendant,  who  claimed  as 
purchaser  and  set  up  that  the  suit  was  barred  by  the  law  of  limit- 
ation, the  cases  present  some  minor  differences  which  render 
desirable  a  somewhat  fuller  statement. 

The  '^present  suit  was  instituted  dy  Hurreenath  Dutt,«on  the 
2nd  of  March  1857, — i.e.,  about  five  months  after  the  insti- 
tution of  the  other  suit  in  which  he  was  defendant,— against  the 
defendants  Sokheemonee  Dosee,  Brojonath  Dutt,  Bykuntonath 
Dutt,  Bindoobaseenee  Dosee,  Puddabutty  Dosee,  who  represent- 
ed four  out  of  the  five  brothers  who  had  originally  formed  the 
joint  family,  and  Kaleedass  Chunder  and  Ramruttun  Mitter, 
alleged  alienees  of  lot  Pilkhundee.  The  subjects  of  the  suit 
were,  first,  the  lands  of  lot  Pilkhundee  ;  second,  certain  lakhirdj 
lands  detailed  in  the  schedule  to  the  plaint  ;  third,  the  surplus 
proceeds  of  sale  of  lot,  Mohuapore,  which  had  been  sold  for 
arrears  of  revenue,  and  which  the  plaintiff  alleged  had  been 
received  and  appropriated  by  the  defendant  Sokheemonee  ;  and 
fourth,  the  ornaments  and  furniture  of  the  idols. 

The  present  appeal  was  confined  to  the  first  and  second  subjectsi 
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— -iH«.,  Pilkhundee  and  tlie  Idkhirdj  dedicated  lands, — it  having        ^^^ 
been  found  by  the  Courts  below,  and,  as  it  was  admitted,  cor-    Juogdtmo- 
rectly,  that  the  evidence  was  insufficient  to  establish   a  charge  ^■^^'^^  ^®^' 
of  waste  or  breach  of  trust  agiinst  the  defendants    as  to  the  Sokhekmokei 
third  and  fourth  subjects  of  claim. 

As  to  Pilkhundee  and  the  lAkhiraj  lands,  the  plaintitE  prayed 
that,  as  ihey  had  been,  by  the  partition  of  1229  (1822),  and  the 
previous  deeds  of  dedication  of  1220  (181S)  and  1227  (1820), 
validly  dedicated  and  entrusted  to  the  management  of  the  de- 
ceased husband  of  the  defendant  Sokheemonee  Dosee,  Manickram 
Dutt^  as  sebait  on  behalf  of  the  joint  family,  on  whose  death  they 
had  come  to  her  as  his  widow  impressed  with  the  same  trusts,  and 
as  she  had  subsequently  repudiated  the  trust,  and  asserted  her 
own  separate  rights  as  to  the  lakhiraj  lands  which,  on  their 
being  resumed  by  the  Government  as  invalid  lakhiraj^  had,  on 
her  application,  and  contrary  to  the  objection  of  the  plaintiff^ 
been  re-settled  with  her  as  her  own  ;  and  as  the  defendant  Pud- 
dabutty,  the  widow  of  the  deaceased  Gopeenatb,  the  youngest 
brother  of  the  four  brothers  of  Manickram,  had  set  up  certain 
farbricat^d  and  false  conveyances  of  Pilkhundee,  by  the  last  of 
which  it  purported  to  have  passed  to  the.  defendant  Kaleedass 
Chunder,  a  stranger  to  the  family,  from  the  defendant  Ram- 
ruttun  Mitter,  an  alleged  purchaser  from  Puddabutty,  who- 
was  again  alleged  to  have  purchased  the  said  lot  with  her 
stridhan  from  her  husband  Qopenath  (to  whom  it  was  alleged  to- 
have  passed  as  his  separate  property  under  the  second  partition) ». 
the  said  illegal  and  f  mudulent  dealings  by  the  defendants,  with 
the  joint  endowed  property,  should  be  set  aside,  and  possession 
should  be  given  to  the  plaintiff  of  his  share,  viz.,  one  fifth  of 
those  properties,  he  being  *'  willing  to  conduct  in  person  th& 
sebati  business  to  that  extent.'^ 

The  defendants,  Sokheemonee,  Puddabutty,  Brojonath,  and 
Bykuntonath,  put  in  a  joint  auswer,  by  which  they,  admitting 
the  factum  of  the  earlier  deed  of  partition  and  deeds  of  endow- 
ment, and  that,  under  those  deeds,  Pilkhundee  and  the  Idkhirdj 
in  dispute  had  been  dedicated,  as  stated  by  the  plaintiff > 
alleged  that,  by  the  second  partition  deed  of  1245  (18S8)>  the 
earlier    disposition   of   those    properties  had  been  done  away 
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^Q^g       with,  'and    Pilkhundee   had  failed  to  the  share  of  fGopeenath, 
JuoGiiTMo-     who  had  sold  it  to  his  wife,  the  reipondenc   Paddabutty,    for 
HEENEKDoBEiis  ^  COD si deration  paid  out  of    her  atridhan,  and  that  she  had,  on 
SoKHCBMONVK  the  2oth  of  Falgoon   1248  (Maroh  1842).  sold  to  the  defendant 
°**^*       Ramrutfcun  Hitter,  who  afterwards  sold  to  the   defendant  Kalee- 
dass  Ghunder  in  Bhadro  1261  (September  1854).  On  the  ground 
of  the  execution  of  aach  conveyanoes,  the  defendants  other  than 
Kaleedass  Chunder,  who,  if  their  allegations  were  true,  would  all 
have  ceased  to  have  any  interest  in  Pilkhundee,  contended  that, 
as  to  Pilkhundee,  the  plaintiff's  claim  was  barred  by  the   adverse 
possession  of  Bamruttun   Mitter  for  more  thau  twelve  years* 
As  to  the   Idkhiraj  lands,  the  respondent  Sokheemonee  alleged 
that,  though  dedicated  by  the  earlier  deeds,  they  were  not  so 
by  that   of  1245,  and  that,  having  been   resumed  and  settled 
by   the    Government   with   her  in  1250  (1848,   the  plaintiff's 
claim  thereto  was  barred  both  by  the  ordinary  law  of   limita- 
tion,— i.  e.,  by  twelve  years'  adverse  possession^'i^and  also  under 
the  special  law  of   limitation  provided  by  Act  XIII  of  1848. 
The  defendant  Kaleedass  Ghunder  set  up  the  same  defence  as 
to    Pilkhundee,  and  took   his  stand    on  the  second   partition 
having  given  Pilkhundee  to  Gopeenath.     The  defendant  Ram 
ruttun   Mitter  disclaimed   all  interest  in  the  subject  of  the  suit, 
but    supported   the  contentions   of  the  other  defendants  as  to 
the  second  partition  overriding  the  first. 

Seplications  and  rejoinder  having  been  filed,  the  issues  were 
framed  on  the  18th  July  1858.  The  first  issue  in  fact  was,  as 
to  part  of  it,  substantially  the  same  as  in  the  other  suit,  viz., 
whether  the  partition  took  place  in  1229  (1822)  or  in  1245 
(1838),  and  whether  the  widow  of  Manikram  took  on  his  death  as 
sehdit  in  succession  to  him,  or  whether  under  the  later  deed  another 
sebdit  was  appointed  ?  The  second  was  as  to  whether  Pilkhundee 
bad  become  the  private  property  of  Gopeenath,  and  had  been  pur- 
chased from  him  by  his  wife,  and  from  her  by  Ramruttun,  and 

from  Ramruttun  by  Kaleedass  Chunder  ?  Among  the  issues  in  bar 
was  the  following : — ^  No.  4,  whether  the  suit  is  barred  (as 
regards  part  of  the  area  sued  for)  by  the  law  of  limitation  ?  ' 

The  documentary  evidence  put  in  on  either  side  was  almost 
identical  with  that  in  the  other  suit.    The  plaintiff  examined 
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sevenieen  T;7ifciiesses  to  prove  that  the  respondetit  Sokheemonee  ^^^^  . 
continued,  as  alleged  by  the  plainti£F^  and  to  the  contrary  of  the  Jugodtmo- 
defendanta'  allegations,  to  maintain,  as  sebait,  the  worship,  after  hee»«hDo8eb 
her  husband's  death,  for  several  years,  out  of  the  rents  of  the  SocHBEMONBa 
Idkhirdj  and  other  endowed  property,  and .  that  there  was  no 
such  appropriation  to  h  jr  own  secular  purposes  as  is  now  alleged. 
The  defendant  called  twelve  witnesses ;  of  these,  the  greater 
part  were  called  to  prove  those  points  which  have  been  already 
disposed  of  in  the  other  appeals,  viz  the  bona  fides  and  effect 
of  the  second  partition  of  1245  (1838).  Some  of  them  spoke 
also  to  the  alleged  sales  oE  Pilkhundee  by  Gopeenath  to  Padda- 
batty^  and  Pudd^butty  to  Ramruttun  Mitter,  and  Bamruttun  to 
Kaleedass  Ghunder.  With  the  exception  of  the  conveyance  from 
Bamruttun  to  Kaleedass,  the  deeds  of  sale  were  not  produced* 
The  deed  of  sale  from  Ramruttun  recited  the  second  partition 
as  the  basis  of  the  vendor's  title,  and  stated  it  to  have  been 
effected  by  the  five  brothers,  Manickram,  Sumboonath,  Bishonat, 
Kaseenath,  and  Gopeenath.  It  appeared  however  in  the  al- 
leged partition  of  1245  (1838)  that  Sumboonath  and  Easeenath 
were  then  dead,  and  their  estates  were  represented  by  their  sons. 
No  witness  deposed  to  having  attested  that  deed,  and  no  evi- 
dence was  offered  to  prove  the  actual  payment  of  the  purchase- 
money  or  the  bona  fides  of  the  transaction,  or  of  the  possession 
thereunder. 

On  the  80th  of  March  1860,  the  Judge  of  East  Burdwan 
dismissed  the  plaintiff's  suit  with  costs.  From  his  judgment 
it  seems  that  he  was  of  opinion  that,  in  fact,  both  partitions  were 
oolorable  and  fraudulent,  but  he  was  further  of  opinion  that  the 
plaintiff  could  not  '^  now  conscientiously  dispute^'  the  latter. 
And  he  referred  to  the  partition  of  1245  (1838)  having  been 
admitted  by  the  plaintiff  himself  as  well  as  his  father.  (As  to 
this  the  appellant's  Counsel  pointed  out  there  was  no  evidence.) 

The  effect  of  the  judgment  was,  as  to  Idkhirdj  lands  re« 
sumed  and  settled  with  the  respondent  Sokheemonee,  that  the 
plaintiff  was  barred  both  hy  the  ordinary  law  of  limitation  and 
also  by  the  special  law  of  limitation  under  Act  XIII  of  1848  ; 
but  that,  as  to  Pilkhundee,  he  was  not  so  barred,  because 
the  defendants  had  shown  no   adverse    possession  in  Bamruttun 
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1871       before  1853^  or  in  any    other   defendiint,    and    it  appeared  that 
JcoouTMo.     Sokheemonee^  even  up  to  the  date  of  the  Bait,  had  been  asserting 
HiiMBsDoiKB  YiQj.  possession  as  sehait;  and,  on  the  merits^he  held  that  the  second 
SoKHKBMoNEi  partition  was  proved  against  the    plaintiff  by  his  own  admissions 
Dosse.       ^^^  otherwise ;  and  that,  though  Kaleedass  had  failed  to  prodaoe 
or    prove    his   vendor's   title-deeds,    j4t    the   absence   of    all 
those    docnments   was    compensated    by  the  statements  of  the 
defendants  that  snoh    deeds    had   been  executed^  and  he  accord- 
ingly held  under  the  second  issue  that  Pilkhundee  had  been  the 
private  property  of  Gfopeenath,    and  was  purchased  from  him  by 
his  wife  Puddabutty  with  her    own    funds,  and  was  sold  by  her 
to  Bamruttun  Mitter,  by  whom  it    was    again  sold  to  Kaleedass 
Chunder.     He  however    expressed    his   opinion    ^    that    there 

are  many  suspicious  circumstances  connected  with  the  deal- 
ings of  the  late  G-opeenath,  which  have  not  been  cleared  up  in 
the  course  of  the  very  lengthy  enquiry  made  into  the  case.^' 

On  the  20th  of  June  1860,  the  plaintiff  Hurreenath  having 
died  pending  the  suit,  his  son  and  heir  Mohendronath  Dutt  and 
the  appellant  Jaggutmoheenee  Dosee,  the  wide w  of  another  son  of 
Hurreenath,  and  guardian  of  his  minor  sons,  appealed  to  the  High 
Court  from  the  Judgb's  decree,  and  the  Judges  of  the  Division 
Bench  (Kemp  and  Campbell,  JJ.)  having  differred  in  opinion, 
the  appeal  was  dismissed  on  the  15th  of  April  1863. 

Kemp,  J.,  was  of  opinion  that  the  first  partition  of  1229 
(1822)  and  the  preceding  endowments  were  bondjide,  and  the 
endowments  real,  and  that  the  alleged  partition  of  1245  (1838) 
was  not  bonafide,  and  that  its  execution  was  not  proved,  and 
that  there  was  no  evidence  of  any  admission  of  it  by  Hurreenath's 
father,  or  by  Hurreenath  himself ;  and  that,  therefore,  the  estate  of 
Pilkhundee  being  endowed,  the  alienations  of  it  were  invalid,  and 
must  be  set  aside.  He  also  held  that,  as  to  the  law  of  limitation 
affecting  the  claim  to  Pilkhundee,  there  was  no  proof  of  any  sale 
to  Puddabutty  from  Gopeenath,  or  of  her  hskYiug  stridhan  where- 
from  to  pay  the  purchase-money,  or  of  any  sale  to,  or  real  pos- 
session by,  Ramruttun  Mitter,  and  that  the  alleged  purchases 
were  invalid,  benami,  and  frandnlent^  and  there  had  been  no 
bona  fide  adverse  possession.  As  to  the  Idkhiraj  lands  resumed 
and  settled  with  Sokheemonee^  he  considered  that  sach  settlement 
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having  been  made  with  her    not  as  sebait,  bnt  in  her  own  right,        ^^^l 
and  more  than  three  years  before   the  institution  of  this  soit^  the.  Juogutmo- 
phiintifE's. claim  was  barred  under  the   provisions  of  Act  XIII  of  =»b^^«*^><w»« 
1848  (1838).     He  held  that    the    plaintiff  was  not  entitled  to  be  Sokhermoneb 
appointed  eebdit,  and  that  the    relief    to  which  he  was  alone  en- 
titled was  to  have    a    declaration   made    that  the  alienation  of 
Pilkhandee»  which    was    an    endowed    estate^  was  invalid  and 
void. 

Campbell,  J.,  was  of  opinion  that,  though  the  parties 
alleging  the  partition  of  1245(1838)  had  not  fully  proved  it,  and 
'*  much  doubt  might  be  cast  on  the  character  of  that  deed,^'  yet 
the  ontz*  was  on  the  plaintiff,  and  that  he  had  not  disproved 
that  deed  which  had  been  in  existence  for  several  years,  and 
the  possession  under  it,  which  it  was  "  probable  that  at  one 
tira  e  Bishonath  had  consented  to,  although  Hurreenath  never 
did  ;*'  he  therefore  was  of  opinion  thai  the  appeal  should  \fi 
dismissed. 

The  plaintiffs  then  appealed  to  England. 

Sir  B.  Palmer,  Q.C.,    and    Mr.    Doyne,  for  the  appellants,  in 

going  fully  into  the  facts,  contended  that  the  judgment  of  the 
first  Court  appeared  to  be  founded  npon  the  plaintiff  being  estop- 
ped from  disputing  the  second  partition,  which  was  equally  erro- 
neous with  the  doctrine  of  Campbell,  J.,  that  the  onus  of  disprov- 
ing the  second  partition  lay  on  the  plaintiff.  So  far  as  the 
respondents  who  had  been  parties  to  the  other  appeal  were 
concerned,  it  was  by  that  appeal  decided  that  the  partition  took 
place  in  1229  (1822),  and  not  in  1245  (1838)  ;  and  as  regarded 
Kaleedass  Ghunder»  the  hona  fides  and  effect  of  the  former  parti- 
tion, and  the  fraud  and  absence  of  proof  of  the  validity  of  the  latter^ 
were  fully  established.  The  partition  of  1229  (1822)  and  the 
continuing  endowment  of  Pilkhundee  being  established,  the  sale 
of  it  as  private  property  to  Kaleedass,  even  if  proved,  could  not 
be  upheld,  and  in  that  respect  Kemp,  J.,  was  right.  As  to  the 
resumed  and  lihhiraj  lands.  Act  XIII  of  1848  conld  not  apply, 
that  relating  merely  to  the  right  of  possession,  and  not  to  cases 
of  trust  and  title.  As  to  such  lands  as  had  been  held  by  the 
Judicial  Committee  to  be    impre.<3^ed    with   the   religious  trust, 
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1871        they  submitted  that  the  appellants  were  entitled  to  possession  as 

hbsnebDobkb  Mr.  iei^A  for  Kaleedass  Ohunder  (the  of- er  respondents  not 
80KHBBM0NBE  appearing,  contended  that,  nnder  the  circnmstanceSi  it  clearly 
lay  upon  the  plaintiff  in  this  ejectment  snit  to  recover  on  the 
strength  of  his  own  title,  and  Campbell,  J.,  was  right 
in  patting  the  onus  on  him.  *  He  went  fully  into  the  eridence^ 
relying  on  his  client  being  a  borui  fide  pnrchaser  withoat  notice, 
and  arguing  that  the  evidence  established  that  the  plaintiff  and 
his  father  through  whom  he  claimed  had  so  &r  acquiesced  in 
the  deed  of  1845,  and  allowed  the  several  members  of  the  family 
and  also  third  parties  to  deal  with  separate  portions  of  the 
property  for  valuable  consideration  on  the  footing  of  the 
validity  of  the  deed,  that  ke  was  estopped  from  impeaching  the 
title  of  Kaleedass,  He  also  argued  that,  even  if  it  were  proved 
that  there  had  been  a  dedication  to  religious  purposes,  there  had 
been  no  such  assent  on  the  part  of  the  state  as  to  render  it 
incompetent  to  the  family  to  revoke  them,  and  he  commented 
on  the  fact  of  the  instruments  of  dedication  not  having  been 
registered  about  the  time  of  their  execution.  He  also  relied, 
on  the  law  of  limitation  as  having  been  properly  hel^  to  be  a 
bar  to  the  suit. 

Sir  JB.  Palmer,  Q.  0.,  replied. 

Their  Lordships  delivered  the  following  judgment  :— 
This  is  an  appeal  from  a  decree  passed  by  Kemp  and  Camp- 
bell, J  J.,  forming  a  Division  Bench  of  the  High  Court  of 
Calcutta,  affirming  a  decree  of  the  Judge  of  East  Burdwan,  by 
which  the  suit  of  the  plaintiff,  now  represented  by  the  appellant^ 
was  dismissed. 

The  Judges  of  the  High  Court  differed  in  opinion  on  tho  effect 
of  the  evidence  ;  Kemp^  J.^  expressed  his  to  be  in  favor  of  the 
plaintiff  as  to  part  of  the  relief  which  he  prayed  against  Kalee^ 
dass,  the  only  respondent  who  appears  on  this  appeal ;  but  as 
the  Judges  were  not  unanimous,  the  decision  gi  ven  in  the  Court 
of  first  instance  stands  unreversed  (1). 

(1)  By  Act  XXIir  of  1861.  s.  23. 
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The  plaintiff's  sait  wa?  for  possession^  bafc  nob  for  possession        1871 
in  the  ordinary  character  of  proprietor  of  lands  ;  he  made  title  t^  Jugoutho- 
the  possessioaof  these  lands^  for  which  he  sued,  on  this. special  °"'***'^'" 
ground  that  they  had  been  dedicated   to  the  religious  service  of  Sokhxbmohsb 
the  family  idol,  by    virtue  of  two  instruments  of  dedication  in        ^'"* 
the  Christian  years  1813  and  1820,  which  still,  at  the  time  of  the 
suit,  impressed  on  the  lands  a  trust,  which  by  his  suit  he  sought 
to  have  declared.     This  was  the    foundation  and  main  character 
of  his  claim,  though,  somewhat  inconsistently  with  the  nature  of 
the  dedication,  he  sued  for  a  certain  proportion  only,  as  though 
the  suit  had  been  one  in  respect  of  private  interest.    The  Court 
could  not  have  so  dealt  with  the  possession  under  these  instru- 
ments of  dedication.     He  asked  also  to  be  appointed  sebaiL    His 
plaint  embraced  other  charges  of  breach  of  trust,  relating  to 
other  properties,  which  are  no  longer  insisted  on.    The  properties 
which  this  appeal  relates  to  are  one  called  lot  Pilkhundee,  to 
which  the  ruspondent  makes  title  as  a  purchaser  bond  fide  for 
value  wjthout  notice,  and  certain  other  lands  enumerated  in  a 
schedule  to  the  plaint,  which  were  once   claimed  to  be  held  aa 
Ukhirdjj    were  resumed  by  the  Government  as  held  under  an  ia« 
valid    laJchiraj  title,    and    were    permanently    settled  for  with 
Government  by  Sokheemonee  Dosee.    The  appeal  against  her 
was   heard    ex   parte.    All  these  properties  were  comprised  in» 
and  dedicated   by,  the  two    instruments   of  dedication  before- 
mentioned.  The  first  sebait  was  the  husband  of  Sokheemonee,  and 
after  his  death  she  held  a  portion  at  least  of  the  dedicated  lands 
by  the  title  of  sebait  in   succession   to  her  husband.    Notice 
of   the  trust,   if  it  be  valid,  is  clearly  established  against  her. 
•    Her   cUim  as    to    the    lands    resumed  is  advanced  unider  her 
settlement  with  the  G  )vernment,   the  nature  and  efEoct  of  which 
will  be  subsHquently  considered.     The  title  of  Kaleedas  to  lot  Pil- 
khundee is  derived  through  successive   alleged  alienations  under 
a  deed  which  will  be  described  as  a  second  deed  of  partition,  by 
which,  as  he  contends,  a  valid  partition   of  the  family  property 
was  first  .constituted.     He  admits  that  a  deed,  purporting  to  be 
one  of  partition  between   the  five  brothers  who  constituted  the 
joint  family,  had  be^an  executed  some   years  before,  and  that  the 
dedication  insisted  on  by  the  plaintiff  had  been  in  fact  made  under 
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1871       those  instminontB  of  dedication  beforo-mentioned^  bnt  he  seeke  to 

JuaouTMo-  avoid  the  effect  of  all  npon  the  same  grounds  which  were  nnsnc- 

"■^^^"'^o"*"  cessfuUy  advanced  in  the  case  lately  decided  by  their  Lordships 

£k)KBEBMONBB  ou  appeal^   when   the  earlier  deed  was  established  as  the  valid 

•*^****'      deed  of  partition  of  the  family   property.     This  decision,  which 

is  partly  stated  in  the  appellant's  case,  and  which  was   read  in 

fall  on  the  argnment,  need  not  be  farther  referred  to,  except  to 

state     that  the  facts  there  decided  cannot  be  considered  to  have 

been  established   against  Ealeedas,   who  was  not  a  party  to  that 

guit.    Their  Lordships^  therefore  i  will  proceed  to  consider  the 

facts  of   the    case    solely    upon   the  evidence  which  this  case 

presents. 

The  nature  of  the  sait  must  be  borne  in  mind,  in  considering 
certain  questions  which  arise  in  the  cause  as  to  the  burthen  of 
proof,  the  general  law  of  limitation,  the  special  law  of  limitao 
tion  under  Act  XIII  of  1848,  the  claim  to  possession,  and  tho 
limitation  of  that  claim  a  portion  or  share  of  the  whol- 
property  dedicated. 

The  suit,  although  it  seeks  to  set  aside  the  mutation  of  names 
and  to  have  possession  decreed  to  the  plaintiff,  seeks  that  relief 
as  incident  to  the  establishment  of  the  trust.  Although  that 
relief  cannot,  in  the  present  state  of  litigation,  as  the  proceed- 
ings have  boen  instituted  and  conducted,  be  allowed,  still  it 
must  be  considered  that  the  suit  is  brought  to  establish  a  reli- 
gious trust.  The  trust  is  created  by  the  instrument  of  1818, 
confirmed  by  that  of  1820.  It  is  not  constituted  by  the  first 
partition  deed.  If  any  vice  existed  to  defeat  this  partition  {deed 
that  vice  would  not  affect  the  dedication  of  the  property  under 
the  antecedent  instruments  to  the  religious  trust,  if  they  show 
a  real,  and  not  merely  a  colorable,  dedication. 

The  two  deeds  which  create  and  confirm  the  dedication  are 
prima  facie  valid.  Nothing  is  proved  to  lead  to  the  belief  that 
they  are  at  variance  with  the  usages  of  the  country,  or  family 
or  that,  regard  being  had  to  the  value  of  the  property  dedicated» 
and  to  the  property  at  that  time  of  the  family,  there  is  any, 
excess  in  the  appropriation  to  the  religious  services  of  the 
family  of  the  portion  of  the  family  property  thus  set  apart,  such 
as  to  generate  distrust  of  its  reality.  It  was  argued  that  such 
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dedioations  of  property^  without  the  assent  of  the  state^'  shoald  be        1871 
regarded  as  merely  revocable  appropriations  of  which  the  founders  juogutmo- 
might  vary  the    use.     No  authority  whatever  was  adduced  •  in  =«RMEEDo8Erf 
support  of  this  position  which  strikes  at  the  root  of  most  modem  Sokhvbmonbb 
endowments  of  the  like  nature,     A  family  trust  of  this  nature      ^^^^' 
has  uever^  in  modem  times  at  leasts  been  held  to  require  such  an 
assent.    The  cases  supporting  such  trusts  are  too  numerous  for 
citation.     They  are    collected  in    Norton's  Leading    Cases    on 
Hindoo  Law,  Part  ii,  p.  406.     The  argument  of  Mr.    Leith  ^ 
founded  on  the  non-registration  of  these  instruments  of  dedica- 
tion at  the  time,  or  shortly  after  the  time,  of   their  execution 
and  on  the    subsequent  registration  of  them  at  tho  time,    of  the 
registration  of  the  first  deed    of  partition, — viz.,    that  they  con- 
stituted in  effect  one  instrument,  and  rested  on  the  solo  fonnda* 
tion  of  the  first    deed  of  partition, — was  not  urged  in  the  Courts 
below,    and  appears  to    have   no  foundation    of  fact    to  support 
it»  since  the   mere    eontemporaneous    registration  of  the    three 
furnishes  no  ground  for   presunring  such    union.     There  is  abun^ 
dant  evidence   that  all  wero  acted  on.     The    trust   declared    on 
appears  then  to  be  established  as  to  tho  lands  dedicated  by  theso 
two  prior  instruments ;    and  it  lies  on  the    respondents    to  show 
some    subsequent  legal  conversion   of  the  lands    to  tho  ordinary 
uses  of  property. 

• 
The  second    deed  is    said   to   work  this  conversion,    and  th^ 

question    arises    which  of  the  two    deeds  of  partition  is  to  pre 
vail.     The    first  deed    of  partition    is    an    instrument    which, 
but  for  the  existence  of  the  second,  would    have  been    exposed 
to    no    suspicion.    A  partition  is  favorably  viewed    by  the  Hin 
doo   religion    and  law.     It  wants    no    extrinsic  support.     Tho 
alleged    presumption  against    the  first  deed,    that    it  may  have 
been  a  mere    device    because  one    member  of   the    family    wag 
indebted,  may   more  reasonably  be    removed    than    maintained 
by   due   attention  to  that    fact.     Such  a    state  of  things    often 
leads    to  partitions,   but  to    fair  and    honest    ones.     It    would 
be    a  prudent    course    in  the    members    of  a   joint    family    to 
prevent,    by    a    partition,   the     interference    of    strangers    in 
their  family  arrangements,  and  an  enquiry    into  the  state,  con- 
idtion,  extent,  and  uses  of  their  joint  property ;  and  no  suggestion 
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^^^^       has  been  made    tbafc   tbe  -  partition   under    the    first  deed    was 
JuoGUTMo-    unequal.    The  second  deed^   however^    does  afford    irround    for 
^  suspicion.     It  makes  no  reference    whatever  to  the  first  deed ;  it 

So««M»oNn  professes  to  be  the  ordinary  partition  of  a,  till  then,  joint  family 
property  ;  it  appoints  as  a  sebait  one  whom  no  prudent  person 
would  appoint  a  trustee — one  an  actual  insolvent.  Such  an 
appointment,  independently  of  its  obvious  impropriety,  would 
be  little  likely  to  be  made  by  a  Hindoo  family  having  several 
and  more  competent  members,  from  the  fear  of  the  scrutiny 
to  which  it  might  lead  if  the  creditors  of  the  sehait  traced 
the  property  to  his  possession.  Again,  as  a  dedication  in  fact 
was  to  be  defeated  by  it,  some  difficulty  on  this  ground  alone 
would  present  itself  to  the  minds  of  those  who  might  meditate 
on  the  change  which  this  deed  seeks  to  effect.  All  comparison, 
therefore,  supports  the  deed  prior  in  time,  which  priority  alone, 
in  a  balanced  state,  would  establish  the  first  instrument. 
It  was  urged  with  great  force  in  the  argument  that  every 
Judge  and  Court  that  has  hitherto  dealt  with  this  second  deed 
has  either  actually  declared  it  invalid,  or  stated  it  to  be  subject 
to  grave  suspicion.  A  decision  against  the  plaintiff  generally  in 
this  suit  would  bei  in  substanoe,  deciding  against  a  trust  prima 
facte  well  established,  on  evidence  of  a  subsequent  deed  of  revo- 
cation not  oflly  not  proved,  but  on  every  judicial  examination  of 
it  discredited.  Their  Lordships,  therefore,  think  that  a  trust  was 
created  by  the  deeds  of  dedication  of  the  Pilkhundee  property. 

It  remains  to  be  considered  whether  the  respondent  can 
support  the  decree  in  h)s  favor  upon  the  ground  that  he  is  a 
purchaser  for  value  without  notice.  Now  the  very  origin  of  his 
title,  as  well  as  the  contention  on  the  mutation  of  names,  proves 
that  he  must  have  had  notice  of  the  original  trust.  The  devo- 
lution of  the  title  to  him  from  Oooroochurn  under  the  second 
deed  is,  until  the  conveyance  to  himself,  accompanied  with  very 
suspicious  circumstances  at  every  stage  of  it,  such  as  ordinarily 
accompany  an  attempt  in  a  Hindoo  family  to  put  property  out  of 
the  reach  of  an  apprehended  claim.  He  is  not  shown  to  have 
made  any  enqniries  as  to  the  grounds  for  supposing  that  the 
trust  was  legally  at  an  end ;  and,  therefore,  be  cannot  exonerate 
the  property  from  the  trust  which  attached  to  it. 
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The  principal  claim  of  Sokheemonee  to  hold  the  resumed  lands 1871 

free  from  this  trust  on  the  groauds  advanced  by  her,  is  destitute    Juo^ctmo- 

entirely  of  legal  foundation.     She  did  not  rest  her  title  so  muc  h  "^^^^^^ 

on  the  operation  of  the  second  deed  of  partition  as  a  revocation  ^^'^p^^^*''* 

of  the  firsts  as  on  the  effect  of  the  resumption    proceedings  ana 

the  settlement  for  revenue  with  her.     Such  a  settlement,  does 

not  establish  proprietary  right  in  the  land,    bnt  is  made  with 

Government  as  to  tbeir  claim  to  their    khirdj  or  revenue.     The 

settlement  and  the  possession  under  it,  being  evideuce  of  a  right 

to  possession,  are  also    so  far  evidence  of  proprietary  right,  but 

do*  not  necessarily  constitute  it.     A  fortiori^  they  could    not 

devest  and  destroy  trusts  to  which  the  settlor  was  snbject.    The 

claim  supposes  a  mere  settlement  for  revenue  to  have  the  same 

effect  in  clearing  away  preceding  titles  which  a  sale  under  the 

revenue  law  works;   but  antecedent    trusts    have,    in  certain 

cases,  been    impressed  by  the    decisions  of    Courts  of  Justice, 

including  this  tribunal,  on   estates  acquired  even  under  those 

revenue  sales;   (see  the  cases  referred   to  in  Mr.  Justice  Mac 

pherson's  work  on  Mortgages,  p.  86,  5th  edition.)      Sokheemonoe 

could  not  get  rid  of  her  sebait  title  and  possession  by  the 
machinery  of  this  settlement,  though  it  was  in  terms  made  with 
her  as  a  private  person.  Therefore  the  claim  of '  the  plaintiffs 
BO  far  as  he  seeks  to  have  the  trust  established  as  to  the  property* 
r^eives  no  answer  whatever  from  the  laws  as  to*  limitation  of 
suits,  or  from  the  terms  of  the  settlement  for  revenue  with  her. 

It  remains  to  consider  one  argument  which  was  addressed  to 
their  Lordships  on  one  part  of  the  evidence,  which  seems  not  to 
have  been  formerly  distinctly  advanced. 

It  was  urged  that  the  evidence  shows  that  the  family  had,  in 
several  instances,  under  the  first  deed,  dealt  with  other  portions 
of  the  property  included  in  the  dedication  instruments  as  though 
they  were  private  property.  This  argument  was  thus  met, 
that  there  was  no  proof  that  the  properties  so  dealt  with  were 
dedicated  properties,  since  the  identity  of  the  name  was 
perfectly  consistent  with  properties  held  separately  under  mah 
guzdri  and  under  Wchirdj  titles,  which  might  both  bear  tho 
same  description ;  that  a  disposition  of  part  might  not  be  to  the 
prejudice  of  the  trust  necessarily ;  and  that  change^  of  property. 
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1871        not  designed  otherwise  than  for  the  benefit  of  the  endowment, 

JoGouTMo-     wonld  not  be  questioned  in  a  Court  of  Justice.     The  correctness 
^.  ^     of  each  position  cannot  be  gainsaid,  and  the  argument  for    th® 

SoKHBEMoNE  rospoudent  on  this  point,  which  is  conjectural,  is  conjecturally 
answered.  How  the  real  facts  may  be,  it  is  not  possible  for 
their  Lordships  on  the  evidence  to  decide  ;  but  this  is  to  be 
observed,  that  a  former  abuse  of  trust,  in  another  instance, 
cannot  be  pleaded  against  a  trustee  who  seeks  to  prevent  a 
repetition  of  abuse,  even  if  he  were  formerly  implicated  in  the 
same  indefensible  courses  against  which  he  is  seeking  to  protect 
the  property,  though  it  would  be  a  reason  for  excluding  him 
from  the  a'i  ministration  of  the  property  as  aebdiL  The  Court 
could  not,  with  any  propriety,  say  we  will  decline  to  protect  the 
property,  and  leave  it  further  exposed  to  loss,  and  decline  to  make 
a  declaration  that  it  is  trust  property,  merely  because  they  would 
not  trust  the  plaintiff  with  its  administration. 

The  title  being  one  founded  on  trust,  and  the  contention  of 
the  holders  being  that  it  is  not  now  in  their  hands  subject  to  the 
trusts,  prima  Jacie  at  least,  attaching  to  it,  the  onv^ot  the  proof 
was  on  them.  They  did  not  discharge  themselves  by  proving 
a  deed,  as  to  which  Campbell,  J.,  declares  that  he  probably 
would  not  have  made  it  the  foundation  of  a  decree  in  their 
favor.  The  learned  Judge  appears  farther  to  have  mistaken 
the  nature  of  the  change  of  possession,  which  he  cousidered^to 
have  prejudiced  the  plaintiff's  case.  The  old  sehait  title  was 
recorded  in  the  Collector's  registry.  A  mutation  of  names — in 
itself  a  change—was  applied  for  on  the  part  of  Kaleedass,  and 
resisted  on  the  part  of  the  plaintiff,  daimtng  as  trustee.  The 
plaintiff  was,  in  effect,  referred  to  a  civil  suit;. and  the  very 
reason  of  such  a  reference,  viz.,  that  the  matter  is  not  in  the 
jurisdiction  of  the  revenue  officer,  cannot,  either  in  reason  or  law, 
invert  the  ordinary  course  of  proof  and  presumption  in  a  ci^il 
suit  to  establish  a  trust.  Their  Lordships  think  the  judgment 
of  Kemp,  J.,  on  the  facts  of  the  case,  correct,  and  the  decree 
which,  but  for  the  supposed  law  of  limitation,  Kemp,  J., 
would  have  given  as  to  the  resumed  lands,  as  well  as  to  Pil- 
khundee,  is  that  which  their  Lordships  wiH  humbly  advise  Her  • 
Majesty  to  make. 


VOL.  X]  PBIVY  COUNCIL.  35 

Their  Lordships  will^  tberefoie^  bnmbly  advise  Her  Majesty        1871 
that  the  appeal  be  allowed  ;  that  the  decrees  of  the  High  Court  jcggvtmo- 
and  of  the  Court  below  be  reversed,  so  far  only  as  they  dismiss  HEENBBDoera 
the   claim   of  the   plaintifE   to    set    aside  the  aliouation  of  lot  SoKnuMoNEs 

Pilkhundee,  and  to  have  the  trusts  of  the  dedication  instruments 
declared ;  and  thatit  be  declared  that  the  lanjds  specified  in  the 
schedule  to  the  plaint,  and  the  said  Pilkhundee,  were  and  continue 
dedicated  under  the  instruments  of  dedication  of  1818  and  1820 
to  the  religious  uses  specified  in  those  instruments  of  endowment ; 
and  now  add  a  declaration  that  this  decree  is  to  be  without 
prd)udice  to  any  further  suit  or  proceedings  for  the  enforcement 
of  the  religious  trusts  declared  on  the  appointment  of  a  proper 
sehaiL 

Their  Lordships  think  that  the  costs  in  the  Courts  below 
should  be  allowed  to  the  respective  parties,  according  to  the 
usual  coarse  of  proceeding  in  those  Courts  when  a  plaintiff 
recovers  part  of  his  demand,  and  that  the  appellant  should  have 
the  costs  of  this  appeal. 

Appeal  all&ttfed. 

Agents  for  appellants :  Messrs.  Bailey,  Shaw,  Smith,  and 
Bailey, 

Agents  for  respondents  :  Mr.  Wilson, 


BABOO  L»?KRAJ  ROY  (Dbfrndant)    v.  BABOO  MAHTABCHUND 

(Plaintifp),  p.  c.«* 

1871 
[Ou  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.]      ^^'  '^' 

Otimrdian^Inf(mt--Gompr(nni8e-^Biirthen  of  Proof-^Fraud^Beversdl 

of  Canovurent  Findings  on  Fad. 

It  is  not  incuinbent  apon  a  gaordian  to  coatest  every  olaim  made  against  tho 
infant's  estato. 

Tho  Jn'tieial  Gommitteo,  reversing;  the  finding  of  the  Courts  below,  ref  ased  to  se^ 
asiilea  oompromise  (ooofirmed  by  adaoreo  of  Oonrt)  by  tho  former  gaardian  of  the 
plaintiff  of  a  claim  a«{aiii8t  his  estate  for  debt  after  sizteoa  years,  the  plaintiff 
having  failed  to  prove  that  the  suit  waa  fiotitioos,  and  the  oompromise  fraudolent 
and  collusive. 

*  PresetU  — Tuis  Uiour  Hon'blk  Sir  Jambs  William  Colvilb,  Sir  Uomtaous 
Smitu,  Sis  Kobskt  P.  Colli£k,  and  3ia  Lawbbncf  Pcbl. 
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1871  This  was  an  appeal  from  a  decision  of  the  Higli  Conrfc,  dated 

Haboo       5th  Janoary  1865.  affirming  a  decision  of  the  Principal  Sadder 

Lbmaj  Rot  ^nieeu  of  Purneah,  dated  18th  Febtnary  1863. 

Baboo  The  respondent,  MahtHbchnndi  whs  plaintiff^  and  he  sued  to  set 

cauMD.      ftsido  a  compromise  made  by  his  guardians  in  an  action  brought 

against  him,  as  being  fraudulent, 

Sulamat  Boy,  a  Banker,  employed  one  Laljee  Mull,  adoptivo 
father  of  the  respondent  Mahtabchund,  to  manage  his  business. 
Laljee  Mull,  by  his  will,  appointed  Inderjeot  Mutl^  Mabtabchnnd'a 
natural  father,  and  one  Gungapersad,  guardians  of  his  adopted 
son^  and  they  administered  to  Laljee  Mull's  estate.  GungapeAai 
also  acted  as  gomaskta  for  Surbeawaree^  the  widow  of  Sulamut 
Roy. 

In  1846,  Surbeswaree,  on  behalf  of  her  infant  son  Lekraj  Roy, 
the  present  appellant,  sued  Jnderjeet  Mull  and  Onngapersad,  as 
being  possessed  of  Laljee  Mull's  estate  and  as  guardians  of  hia 
infant  adopted  son,  to  recover  sums  alleged  to  hare  been  mia« 
appropriated  by  Laljee  Mull.  They  put  in  an  answer  denying 
the  claim,  but  soon  afterwards  effected  a  compromise  with  the 
widow,  stating  in  the  deed  : — "  At  present,  agreeably  to  the 
advice  of  the  gen'lomen  of  the  city,  considering  that  peace  is 
better  than  contest,  we  settled  the  whole  claim  of  the  plaintiff 
for  the  sum  of  Rs  74,000,  the  rest  of  the  claim  and  cost,  Ac., 
being  remitted  by  the  female  plaintiff,"  The  document  then 
provided  for  immediate  payment  of  Rs,  13,360,  and  of  the 
balance  by  instalments.  Under  this  alleflred  compromise, 
Ks,  68,953-15-6  (baing  the  amount  for  which,  with  interest^ 
Mahtabchund  sued  in  this  case)  was  paid.  On  the  11th' of 
January  1847,  the  Judge  of  Purneah  passed  a  decree  in  the 
suit  in  accordance  with  the  compromise  filed  and  acknowledged 
before  him  by  the  pleaders  on  either  side.  Mahtabchund 
attained  full  age  in  December  1861 ;  and  on  the  31st  of  that 
month,  he  filed  a  petition  in  the  Court  of  the  Judge  of 
I'urneah,  asking  for  a  review  of  the  judgment  of  the  Uth 
January  1847,  on  the  ground  that  that  decree  had  been  passed 
in  consequence  of  collusion  between  his  guardians  and  the 
plaintiff  Surbeswaree.  The  Judge  of  Purneah,  on  the  Uth  May 
1862,  refused  to  go  iuto  the  question  of  collusion. 
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MahtaBchuDd^  therefore,  on  Uie  8rd  of  Janua^  1863^  iuiitiit6d 
tlie  present  suit  against  Lekraj  Roy,  who  was  still  an  in«an«.  ^J^o^B^ 
Gan^r^persad,  and  Mnssamut  Manooonwar,  tie  'widow  of  Indef'  r. 
jeet  Mull,  to  set  aside  the  alleged  compromise  on  the  ground  of  i^^ 
collusion,  and  to  recover  back  the  amount  paid,  with  interest-  catmw. 
Lekraj  Roy,  on  the  ISfch  of  February  186S,  filed  a  written 
statement,  alleging  the  b(mafiie9  of  the  compromise  and  cf  th® 
debt  in  respect  of  which  it  was  entered  into,  but  giving  no 
particulars  whatever  of  the  latter.  Gungapersad,  on  thd  19th  of 
February  1863,  filed  a  written  statement,  by  which  he  sough  ^ 
to  tbrow  the  whole  responsibility  of  the  compromise  on  Inderjeet 
Hull.  On  tbe  2l6t  of  February  1863,  iRsues  were  framed,  and 
on  the  0th  of  April  1863,  the  Principal  Sudder  Ameen,  on  tha 
application  of  Mahtabohupd,  directed  that  Lekraj  Roy  should 
be  summoned  to  give  evidence,  and  to  produce  the  account- 
books  referred  to  in  the  plaintiflPs  petition.  Lekraj  Boy  objected 
to  produce  these  books  unless  the  plaintiff  would  specify  the 
years  to  which  they  referred.  The  Pripoipal  Sudder  Ameen 
Considered  that  the  plaintiff  could  not  do  so,  and  that  the 
description  was  sufficient,  and  ordered  that  the  books  of  account 
should  be  filed.  No  account-books  had  been  filed  in  the  former 
Suit.  On  tKe  8th  of  May  1863,  the  Principal  Sudder  Ameeil 
directed  a  second  summons  to  be  served  on  Lekraj  Roy's  pleaders 
riequiring   his  appearance ;  and  there  upon   books  commencing 

with  an  item  dated  subsequently  to  the  institution  of  the  former 
suit  were  filed  on  behalf  of  Lekraj  Boy,  who  also  petitioned 
to  be  (sxcosed  from  personal  appearance,  and  sosght  to  lay  the 
biirtben  of  proof  on  the  plaintiff.  The  E^rin6ipal  Sudder  Ameeti 
Tisjectcld  this  petition,  and  Lekraj  Boy  still  not  appearing  t6 
give  eiridence,  the  Principal  Sudder  Ameen,  on  the  17th  of 
Augilst,  interrogated  his  mooktear  as  to  where  his  principal  w^li^ 
and  as  to  where  the  aecount-books  were  on  whidi  the  first  suH 
was  brought  against  the  guardians,  aod  why  they  were  not  filcfGl* 
The  mooktear  replied  that  he  had  no  knowledge  where  his 
client  was,  bub  Igiew  that  he  had  been  informed  of  the  institui» 
tion  of  the  suit ;  and  that  au  to  tiie  books  of  aeconnt,  he  did  nol 
know  where  they  werf ,  and  had  been  preveaied  from  looldttg  for 
ham  daring  the  previous  six  months  by  reason  of  bis  pleader 

8 
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Wi        being  sick.    On  the  following  day,  the  18th  Augasti  being  the 

a^Boo       4&J  on  which  judgment  was  delivered,  ten  extracts  from  alleged 

'       i;.       ^  acconntr-booka   were    filed  on    behalf  of  Lekraj  B07,  purport  - 

Wahtam-  ^"^  ^  ^^  ^?^  *  period  from  the  Sumbnt  year  1898  to  1902,  or 
QavvD.  from  about)  1841  to  ,1845.  The  Principal  Sadder  Ameen  stated 
in  his  judgment  that  these  books  were  not  marked  as  having 
.beeu^leyd  in  Court  in  the  former  suit ;  and  on  their  produotioa 
it  appeared  that  he  had  a  formal  proceeding  recorded  of  th^ 
question  put  by  him  to  the  pleaders  of  Lekraj  Boy  as  to 
whether  those  books  had  been  filed  in  the  former  snit,  and  of 
the  answer  that  nothing  was  known  on  the  subject  by  any  one. 
.These  extracts  did  not  show  that  Laljee  Mull  was  debited  with 
.more  than  Ks*  18,519-4-6,  and  the  Principal  Sudder  Ameen  stated 
his  opinion  that  they  were  unreliable  and  aseless  as  proof 
A  nnmber  of  witnesses  were  examined  on  either  side.  Mahtab' 
chnnd  himself  obeyed  the  summons  of  the  Court  and  gave  evi- 
dence, but  Lekraj  Roy  did  not  appear,  The  witnesses,  called 
on  behalf  of  Lekraj  Roy,  alleged  that  the  moneys  in  respect  of 
which  the  first  suit  had  been  brought  were  really  due,  and  they 
stated  that  that  indebtedness  was  then  established  by  the  pro- 
duction of  account-books,  and  that  arbitration  was  resorted  to. 
"^oxxe  of  the  arbitrators  were  called  as  witnesses.  On  the  18th 
of  August  1860,  the  Principal  Judder  Ameen  delivered  judg* 
ment,  and  passed  a  decree  in  favor  of  the  plaintiff's  claim.  The 
points  for  decision  were  thus  stated  in  his  judgment  :— 

"1.  Whether  or  not  in  the  salt  by  M ussamat  Surheswaree,  mother 
of  Lekraj  Roy>  defendant,  laid  at  Co.'s  Rs.  1,76,059,  on  account  of  the 
appropriations  by  LaljeeMnll,  deceased,  adoptive  &ther  of,  the  plaintiff, 
against  Inderjeet  Mull,  deceased,  guardian  and  real  father  of  the  plaint- 
iff, and  defendant  Gang^persad,  another  guardian  of  the  plaintiff,  both 
the  guardians  put  in  a  collusive  hauhiamah,  and  thereby  caused  a 
decree  to  be  passed  (against  the  plaintiff)  for  Rb.  74,000  F 

2.  Was  that  sum  actually  appropriated  by  Baboo  Laljee  Mull, 
deceased,  or  the  two  guardians  had  collusively  admitted  an  unjust  debt* 
and  is  the  amount  paid  on  the  strength  of  the  said  decree  refundable 
with  inteiest  or  nut ;  and  if  the  haulnamah  be  proved  to  be  colla- 
ujY^,  )nrhbh  of  the  defendants  ought  to  be  held  liable  for  the  payment 
oi  the '  damages  ou  account  -of  it  P         .  .... 


eavN». 
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3.  .  Wbethe    or   not  the  defendant   Mussamnt   Manooonwar,    widow         1871 
of  the  late  Inderjeet  Molli  lain  possesBionof  the  property  left  by  Her       ^ 
deceased  husband  P"  Lbkhaj  Boy 

V, 

Baboo 

He  held  that  the  evidence  established  the  collusion  with  Sur-  '^^^''l"' 
beswaree  of  the  guardians^  Gnngapersad  having  entered  into  her 
service^  while  at  the  same  time  he  had  entire  control  of  the 
plaintiff's  estate  and  affairs,  the  other^  Inderjeet,  being  "  very  dull 
and  without  common  sense  ;''  and  he  also  held  that  it  lay  on  the 
defendant  Lekraj  to  show  that  the  debt,  in  respect  of  which 
the  compromise  had  been  alleged  to  have  been  entered  into,  was 
actually  due,  and  that  he  had  failed  wholly  to.  do  so  ;  that 
he  had,  though  repeatedly  cited,  failed  to  appear;  and  that 
the  books  filed  by  him  proved  nothing  ;  and  that  it  appeared 
that,  though  the  compromise  purported  io  have  proceeded  ou 
accounts  then  examined,  in  fact  '^  on  reference  to  the  record  of 
the  former  case,  it  appeared  that  a  home-spun  account  not  bear* 
ing  anybody's  signature,  and  two  dakhilas  (receipts)  were  put 
in  as  evidence  in  that  case  on  the  part  of  Surbeswaree.^' 

Hia  decree  was  as  follows  :— 

"  This  case  be  decreed.  Let  the  ooUnsive  decision  obtained  by  meana 
of  the  Katdnanuih  dated  the  7th  of  Janoary  1847  A.  D.  be  set  aside. 
Letplainfiff  recover  from  Lekraj  Boy  and  Gangapersad^  the  defend^ 
ants,  jointly*  and  from  the  estate  of  Inderjeet  Mall,  deceased,  the  principal 
sum  of  Co. 'a  Bs.  68,726-13.6- 1&  krants.  and  interest  of  the  same 
amount  for  the  period  previoas  to  the  sait,  only  from  Gungapersad. 
defendant,  and  also  from  the  estate  of  the  late  Inderjeet  Mull..  Let 
plaintiff  also  recover  interest  of  prinoipal  froih  the  time  the  suit  was 
pending,  with  interest  of  all  those  moneys,  from  this  date  to  that  of  reali- 
zation, at  1  per  cent  per  meneem,  from  both  the  defendants  aforesaid, 
and  from  the  estate  of  the  deceased  above-mentioned  ;  plaintiff  to  get  in 
like  manner  costs  proportionately  to  their  respective  joint  liabilities, 
from  the  defendants  and  frOm  the  estate  of  the  deceased/^ 

From  this  decision  Lekraj  Roy  appealed  to  the  High 
Court  on  various  grounds,  inter  alia^  that  the  production  of 
accounts  in  either  the  fronoker  or  present  suit  was  unnecessary'  ; 
and  that  as  he  had  *'  j[oui'neyed  into  distant  coantries,'^  he  could 
not  attend  to  give  evidence. 

On  the  5th  January  1868;  a  Division  Bencli  of  the  High 
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« 

1B71      Court  (Mprgaii  ud  PandU,  JJ.)  affiriued  the  y\dgmwi  of  fhe 


Basop      Prinoipal  Sndder  Ameei),  ftnd  adhered  to  their  opmian  cm  an 
hwf^^  Birr  application  for  review.     Their  jadg^ment  was  aa  follows  :— 
Baboo 

fon^p,'  ^  The  compromise  faaylng  been  made  many  years  a|po,  and  ha^ug  )»een 
avereince  acted  oii«itia  nok  wmto  be  set  aBide^  tmleu  the  pUiatiC 
shows  clear  «ad  Batis&ctoiy  groanda  for  th^  Court's  interference.  Be 
instituted  the  present  suit  soon  after  he  reached  his  loll  age,  and  he 

has  obtained  a  decree    in  the   Principal    Sndder  Ameen's   (Jonrt,  that 
Court  being    satisfied  that  the  compromise  was  collusive. 

The  plaintltt  has,  we  think^  shown  that  the  estate*  of  Laljee  Mnll,  by 
wh(mi  he  was  adopted,  was  in  effect  unprotected  in  the  suit  and  pre- 
oeedingB  antecedent  to  the  eompromise. 

The  pfaintifTs  natural  ftkther,  a  person  of  weak  understandAiiit.  took 
only  €  fonaal  diare  in  {the  management  of  estate,  while  tha  eondnet 
d  Gungapersadf  the  other  manager,  appears  throughout  the  traaaaotjpii 
highly  auspicious.  He  is  found  after  the  cempromise  in  the  service  and 
confidence  of  the  widow  Surbeswaree  in  whose  favor  he  had  admitiad 
the  liability  of  the  minor^s  estate  to  this  large  sum. 

;  The  evidence  of  any  such  liability  by  reason  of  the  defalcations  of 
Laljee  Mull  is  of  the  most  meagre  and  unsatisfactory  descripticm. 
The  character  and  position  of  the  several  parties  to  the  oomprenuse 
justify  the  Court  in  receiving  it  with  suspicion,  and  in  requiring  fur* 
ther  proof  of  it  fairness.  Such  proof  the  defendant;  might  and  ought 
to  have  given  by  produotioii  of  the  aoconnt -books.  He  has  failed  with 
some  slight  "exception  to  produce  the  books,  or  to  aooount  to  oar  aaiia- 
faction  for  the  non-production. 

We  agree  with  the  Principal  Sndder  Ameen  in  holding  that  the '  pfattnt- 
iff's  evidence,  unanswered  as  it  has  been  by  the  defendant ^  fully  justifies 
the  Court  in  setting  aside  the  compromise  as  fraudulent  and  cellusive. 

The  deoree  of  tho  Court  below  is  affirmed,  and  this  appeal    ctismissod 

with  costs." 


Lekraj  Roy  thereupon  appealed  to  Her  Majesty  in  Conncil. 

Mr.  Field,  Q.  Co  Mr.  Leith,  and  Mr.  Mozoomdar  for  the 
appellaDt. — ^Although  there  are  two  concarreut  jadgments  on 
fact,  there  has  been  a  mistake  of  law  in  throwing  the  burden 
of  proof  on  the  infant  appellant.  This  suit  was  a  hostile  snit^ 
and  it  is  proved  that  there  was  a  regular  reference  to  arbitra- 


V. 

Kahtab« 

OHVBD. 
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tion.    It  19  proved  thftt   the   snit   was    contested.    This  is  an       iS7l 
attempt  after  sixteen  years  to  follow  the  asseU  into  the  hands  of       "Ba^oo 
one  of  them  an  infant.   There  is  no  proof  of  fraud,  and  the  whole  I^'w^^J  ^^ 
cironn:istances>  the  father  of    the    present  respondent  being  one     JSawoo 
of  Jibe  patties  to  the  compromise,  «bow  the  improbablity  of  this* 
Sir  B.  Palmer^  Q.  0.    and    Mr,  Bcyne  for  the  respondents. — 
It  lies  on  a  guardian  to  prove   the  hona  fides  of  a  compromise  on 
behalf  of  an  infant,  and  he    who  benefits  by  that  oompromise  is 
equally  bonnd  to  prove  this — 'EunoomanpBraavd  Pcmday  v.  Mu9^ 
uamut  Babooee  Munraj  Koonweree    (1)  and  Lalla  Bnmseedhur  ▼. 
Koonwar  Bendeseree  Dutt    Singh  (2)«     In  Chancery  a  decree  by 
consent  is  not  binding  on  an  infant,  unless  proved  to  be  perfectly 
honest.    The  non-prodnction  of  books   is    an  important  element 
in  looking  at  the  proof  of  bona  fides,  and  the  destruction  of  books 
before  a  final  settlement  is  strong  presumption  of  fraod^^^Tray  v. 
JSaig  (8).    The   natural    father    was  a  man  of  weak  mind^  and 
the  other  guardian  was  the  gamashta  of  the  appellant's  mother, 

Mr.  Field  in  reply.— There  has    been  no  destruction  of  books. 
Some  are  no  doubt  missing,  but  the  loss  is  accounted  for* 

Their  Lordships  gave  the  following  judgment  i-^ 

The  principal  facts  of  this  case  are  as  follows  :-— 
Solamnt  Roy,  a  merchant  and  banker,  employed  Laljee 
Hull  as  the  principal  manager  of  his  business.  On  the  death 
of  8ulamut  Boy*  Laljee  Mull  continued  to  manage  the  business, 
which  was  carried  on  in  the  name  of  Surbeswaree^  the  widow, 
and  Lekraj  Boy,  the  infant  son,  of  Sulamut  Boy.  Laljee  Mull 
adopted  Mahf abchand,  the  infant  json  of  his  brother,  Ind^eet 
Mtilli  and  appointed,  by  will,  Inderjeet  Mull  and  Oungaper- 
sad^  a  gomaahta  in  his  service,  the  guardians  of  his  adopted 
*^.  Laljee  MuH  died  in  August  1845,  and  on  the  26th  Sep- 
tember 1845,  a  certificate  cnder  Aot  XX  of  1841  was  duly  grant- 
ed to  the  guardians,  notwithstanding  the  opposition  of  Surbes— 
waree. 

(1)  6  Moo.  I.  A.,  893.  (3)  80  Beav^  819 

(2;  lOlfoe.  LA.,4U^ 


Mabtab- 

CHVHD. 
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1871  In  January  1846^    Snrbedwaree,    as  the  mother  and  guardian 

Baboo       of  Lekraj    Roy^    institated    a    suit  against  Inderjeet  Mall  and 

L«KRAj  Hot  (jungapersad   to    recover   from    the  estate  of  Laljee  Mull  the 

Baboo      sum  of  Rs.  176^152-7-4^    being   the    amount  of  alleged  defalca- 

ti<nis  or  misappropriations    on    the  part  of  Laljee  Mall.     After 

yarious  proceedings  had  taken    plaoe  in  this  sait^  and  witnesses 

had  been  examined    on  both    sides,   it    was  settled  by  a  "  raf- 

nama/^  or  deed  of    compromise^    whereby    it    was    agreed  that 

Bs.  74,000  should  be    paid   by    the  defendants  in  instalments. 

This  *'  rafnama?^    was   filed    on    the   record*  of  the  Court  on 

the  11th  of  January  1847,  and  confirmed  by  a  decree. 

Mahtabchund  came  of  age  in  October  1861,  and,  on  the  8rd 
January  1863,  commenced  the  present  suit  against  Lekraj  Roy, 
the  son  of  Surbeswaree  (who  had  died  in  1850),  to  recover  from 
him  all  that  had  been  paid,  together  with  interest  thereon,  under 
the  above  deed  of  compromise,  amoanttne:  to  Rs.  68;753*15-6, 
on  the  ground  that  the  suit  of  184&  was  a  fictitious  one,  and 
that  the  compromise  of  it  was  fraudulent  and  coUasive  between 
Surbeswaree  and  the  guardians  of  Mahtabchund. 

Judgment  was  given,    iu  the  plaintiPs  favor,    to  the  full 
amount  of    this    demaud,    in    the  Zillah  Court ;  and  that  judg> 
ment  was  subsequently    affirmed   in   the  High  Court.    Against 
this  judgment  the  defenda.nt  appeals. 

There  is  no  allegation  of  fraud  against  the  defendant,  who 
at  the  time  of  the  transaction  which  is  impeached,  was  a  child 
of  ten  years'  old.  The  plaintiff  took  upon  himself  the  burden 
of  establishing  fraud  and  collusion  on  the  part  of  the  defendant's 
mother  and  his  own  goardians,  one  of  whom  was  his  natural 
father.  It  was  contended  that,  inasmuch  as  the  guardiana  were 
dealing  with  the  property  of  an  infant,  it  was  incumbent  on 
the  defendant  to  show  that  such  dealing  was  for  the  infant's 
benefit ;  and  the.  case  .  of  Htmoomanpersaud  Panday  v.  'ilua^ 
samut  Bahooee  Munraj  Koontoeree  (I),  followed  by  LallaRunsee- 
dhv/r  V.  Koonwar  Bendeseree  3utt  Sing  (2),  ^as  referi*^d  ta  in 
support  of  this  proposition.  But  it  is  to  be  observed  that, 
in  the  latter  case,  fraud  on  the  part  of  the  guardian  was  clearly 

(1)  6  Moo.  I  A.,  393.  (2^  10  Moo.  I.  A.,  454. 
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established,  and  that  in  the  tormer,    the  question  turned  on  the  1B71 

power  of  guardians  to   charge  an  infant's   estate,  by  way  of  loan  Baboo 

or   tuortgage,    whereas  no  such  power  is  here    in  question,  iaas-  Limaj  Eot 

much  as  it  was  the  manifest  duty    of  the  cruardians.    who    were  Baboo 

also    administrators  of  the  estate  (having  received    a  certificate  chund. 
in'pursuanoe   of  Act  XX  of  I841)|    to  pay  all   ^*ust  debts   of  the 
testator. 

.  Their  Lordships  have  carefully  examined  the  evidence  on  the 
part  of  Hxe  plaintiff,  and  are  iinable'to  find  in  it  anything  amount* 
ing  to  proof  that  either  the  institution  of  the  suit  or  the  com- 
prd«i&e  was*  fhiuduleQt  or  coUusive.  Although  the  greater 
part  of' the  proceedings  in  that  suit  have  been  destroyed,  it  is 
Bufficiehtiy  plain- from  what  remains  that  it  was  to  all  appearance 
4  contested  anil,  and  that  it  had  proceeded  to  the  point  of 
depositions  bping  taken  od  both  sides  before  it  was  compromised 
uudear  adecree.of  the  Court. ,  The  evidence  by  which  the  plaint- 

iff  seeks  to  s^t  aside  that  decree  which  had  been  in  force  for 
sixteen  years  is,  that  Gungapersad  filled  the  double  character 
of  guardian  of  the  plaintifi  and  gomcLshta  to  Surbeswaree ;  that 
Iiiderjeet  Mull  was  a  man  of  weak  understanding  uiider  the 
influence  of  Gungapersad  ;  and  that  it  was  publicly  known 
at  the  time  that  the  settlement  was  unjust.  Thd  latter  descrip* 
tion  of  evidenee  was  inadmissible,  while  the  former  could  at 
the  most  raise  a  certain  amount  of  suspicion >  not  approaching 
to  proof,  or  even  presumption,  of  the  mala  fidea  of  Gungaper- 
sad ;  while,  on  the  other  hand,  there  is  a  strong  presumption 
against  Inderjeet  Mull  entering  into  a  conspiracy  for  the  pur* 
pose  of  defrauding  his  own  son.  ' 

Their  Lordships   have  further  examined    the    evidence  of  the 

defendant,  with  a  view  to  ascertain  whether,  it  supplies  the  defect 
of  proof  on  behalf  of  the  plain tifE.  It  undoubtedly  appeared 
that  the  defendant  absented  himself,  in  order  to  escaoe  examina- 
tion ;  that  he  withheld  the  acconnt-book«  in  his  possession  until 
peremptorily  required  to  produce  them,  and  abstained,  without 
explaining  why,  from  calling  some  persons  still  alive  who  are 
djeseribed  as  forming  an  assembly  of  arbitrators,  to  whom  the 
accounts  of  Laljee  Mull  were  submitted  before  the  compromise 
in  the    former  sitit.     It  is  further  stated  by  the  Judge    of    the 


44  BENGAL  LAW  REPORTS  [VOL.  X. 

1871        Zillali  Court   that  the  aoconnta    when   produced  disclosed  upon 
— ^^       the  face  of  them    only  a   balanoe   of  about    Rs.  18,000    as  due 
LniLU  Hot  £^^111   Laljee  Mull,   upon    which  two    observations   arise— llrtti 
Ba^       that  whatever    the  defalcations   of  Laljee    Mull  may  have  been, 
Mahtaii-      ^i^^y    would  not  necessarily    have  appeared  on    the  mere  inspeo- 
tion  of  the  books  ;    and,  secondly,  that,    if  a  defalcation    to   the 
above  amount    appeared  on  Laljee    Mull's    own    showing,  thtf 
defendant    would    be  entitled  to  retain  at  the  leart  that  amount. 
We    do    not  dwell  on    the   deposition    of  the    witness    called 
by  Qnngaperaad,    apparently    with    the    view  of   contradirtiiig 
the  plaintiff's  case,  which  Was  that  Inderjeet  Mull  was    a   tool  in 
his  (Gnnga's)  hands,  and  of  exonerating    kimse^   by  throwing 
the    whole    responsibility    of  the    traaaaetion   upon   Inderjeet. 
Although  the  plaintiff,    if  he  had  proved   a  oase  of  fraud,  mighfr 

have  been  justly  entitled  to  contend   that  it  was   not  answered 
by  that  of  the  defendant,  still  their  Lordships  cannot  regard  the 
oase  of  the  defendant   as  supplying  that   proof  of    fraud  which 
the  plaintiff  failed  to  adduce,  and  without  which  the  compromise 
of  1847   could  not  be  set  aside.    It  is    undoubtedly  the  duty  of 
guardians  scrupulously  to  regard  the  interests  of  minors  in  deal- 
ing  with    their    estates,  and    the  Court  will,    when  necessary^ 
enforce   the    performance    of  this  duty.    But  the    ihterests    ot^ 
infants  would  seriously   suffer  if   a  notion  were    to   prevail  that 
guardians  were  bound  for  the  r  own  security  to  contest  all  claims 
against  an  infant's  estate,  whether  well  or  iU*founded  ;  and  such 
a  notion  might  prevail    if  the  com  promise  of    a   claim    of  debt, 
confirmed  by  a  decree  of  a  Court,    were  to  be  set  aside  after  siz<* 
teen  years  without  distinct  proof  of  fraud. 

Their  Lordships  fully  subscribe  to  the  rule  which  has  been 
more  than  once  laid  down,  that  a  very  strong  case  on  the  part 
of  the  appellant  is  required  to  induce  them  to  set  aside  the 
finding  of  two  Gourta  on  a  question  of  fact.  In  thie  case, 
however,  they  are  of  opinion  that  the  Judge  of  the  Zillah  Court 
fell  into  an  error  in  point  of  law,  in  assuming  that  the  burden 
of  proof  of  the  debt  lay  upon  the  defendant.  The  burden  of 
proving  his  allegations  that  the  suit  was  fictitious,  and  tihe  oom« 
promise  fraudulent  and  celluiive,  lay  upon  the  plaintiff :  bksA  an 
element  in    that  proof,  without    which    his   case  mmownted   to 
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notkiog^  was  tixo  non-ezistenoo  of  a  debt.    It  rested,  therefore^        1871 
with  him  to  give^  at  all  events,  some  primi  facie  evidence  of  this       b^boo 
before  the  burden  of  proof  was  shifted  to  the  defendant.     Inas- 1^^^**'  ^^ 

much  as  this  error  seems  to  have  influenced  the  decision  of  baboo 
both  the  Indian  Courts,  who,  in  the  opinion  of  their  Lordships  ^^h^md." 
have  given  undue  weight  to  the  non-appearance  of  the  defend- 
ant (a  mere  child  at  the  time  of  the  transaction  in  questioQ)^ 
and  to  his  reluctance  to  produce  the  books,  their  Lord- 
ships consider  that  they  are  not  infringing  the  rule  above 
referred  to  by  deciding  in  favor  of  the  appellants.  On  these 
grounds  their  Lordships  will  humbly  report  to  her  Majesty  that 
the  decrees  of  the  High  Court  and  of  the  Zillah  Court  ought 
to  be  reversed,  and  that  in  lien  thereof  a  decree  ought  to  be 
made  dismissing  the  respondent's  suit  with  costs,  and  their  Lord- 
ships will  direct  that  the  appellants  have  the  costs  of  this  appeal* 


Decree  reversed^ 


Agent  for  appellant :  Mr.  Wilson. 

« 

i^getit  for  respondents  :  Mr.  Barrow  (!)• 


MUSSAMUT  BEBBB  BACHUN. widow  op  SHEIKH  VILLAYUT  ALEE 
(Plaintitf)  v.  sheikh  HAMID  H0S8BIN   and  ahotheb  (Dsihbnd. 

AHT8)      * 

AND 

MUSSAMUT  BEBEE  BACHUN  AND  othess  (Defendants)  o.  SHEIKH 
HAMID  HOSSEIN  and  ano«eb  (PLAiMTirFs). 

[On  appeal  from  the  High  Court  of  Judicatore  at  Fort  William  in  Bengal.] 

Mdhomed'in  Law-^Dovter-'Lien^Beveraal  of  Conoimrent  Findings  on  Fact* 

Whero  the  widow  of  a  Mahomedan  obtained  actual  and  lawf  al  possossioii  o^ 
the  esiates  of  her  husband  under  a  claim  to  hold  them  as  one  of  the  heirs  and  for  hor 
dower,  it  w^  held  that  she  was  entitled  to  retain  possession  until  her  dower    wa* 


(1)  The  respondent  Mahtabcbund 
had  sold  his  interest  in  the  suit  to  the 
other  respondents,  but  hariTig  re-pur- 
chased a  portion*  he  sought  through  his 
affentfl,  BCessrs-Watkins  and  Lattej.tobe 
allowed  to  lodge  a  case  ;  as  the  other 
respondents  however  in  fact  represented 


the  whole  matter  in  dispute,  and  had  al- 
ready lodged  a  oase^theRegistrar  refused 
to  receive  one  on  behalf  of  Mahtab- 
chund,  add  their  Lordships,  on  being  ap- 
plied to,  declined  on  the  19th  June  1871 
to  interfere. 


Present : — 


The  RionT  Hon'ble  Sia  James  W.  Colvile,   Sir   Montague  Smith 
Sib  lloBfiST  P.  Coluzjl,  and  Sie  Lawhence  Peel. 


P.  C.» 

1871 

Dec  21.' 
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•fttidled,  with  ibe  UabiUty  to  aooonnt  to  those  entiilod  to  tho  proporty  snVieoi  to 
the  clAim  for  the  profiU  received. 

The  Conrte  below, without  aeoertaining  the  amoant  ef  the  widow'e  dower,deoreed 
poBBoiiion  of  the  ortatee  to  the  heire.    Snch  decree  wm  roTened  on  appeal,>fid  the  * 
amoitnt  dt  dower  wae  aecertained, 

.  Thui  were  consolidated  appeals  from  the  jndgment  of  the 
]9igh  Coart  (Steer  and  L.  S.  Jaekson^  JJ.),  dated  24tli  Decem- 
ber 1868,  in  two  snits,  in  the  former  thereof  the  appellant 
Mossamat  Bebee  Bachnn  was  plaintiff^  in  the  latter  she  and 
otheiB  were  defendants. 

Sheikh  Yillaynt  Alee,  residing  in  Behar,  died  in  March  1851« 
leaving  the  appellant^  his  widow^  and  Massamnt  Raheebnn,  his 
sisterj  his  sole  heirs ;  the  widow  being  entitled  to  one-foorth^ 
and  Massamnt  Baheebnn  to  three^fonrths,  of  his  estate.  Massai. 
mat  Baheebnn  died  shortly  after  her  brother^  leaving  her  son 
and  daaghter,  the  present  respondents,  her  heirs. 

The  widow  having  obtained  possession  of  her  husband's 
estates,  the  proceedings,  which  are  detailed  in  their  Lordships' 
judgment,  and  which  led  to  the  present  appeals,  took  plaoe. 

Mnssamat  Bebee  Sagra  and  Monlvie  Abdool  Aziz  claimed  as 
purchasers  of  portions  of  the  property  from  Mnssamat  Bebe^ 
Bachan. 

The  suits  in  the  Courts  below  were  distinguished  84  Nos.  177i 
the  dower  suit,  and  178,  the  suit  against  the  widow  for  possession 

jof  the  property. 

The  Principal  Sadder  Ameen  decreed  that  the  nephew  and 

niece  of  Yillayut  Alee  were  entitled  to  possession  of  three-fourths 
of  his  estate  ;  he  disregarded  Bebee  Bachnn's  claim  upon  it  for 
her  unpaid  dower,  holding  that  she  had  not  proved  her  right  to 
dower.     The  High  Court  (Steer  and  L.  S.   Jackson,    JJ.)   on 

appeal  affirmed  the  judgment  of  the  Principal  Sadder  Ameen, 
giving  in  the  dower  suit  the  following  judgment  :— 

'*  The  other  suit  is  No.  177,  and  was  brought  by  Badhun  to  recover 
from  the  pbuntiffs  in  the  other  case.  No.  178,  the  amount  of  her  dower, 
which  she  avers  was  fixed  at  the  time  of  her  marriage  with  Yillayut 
Alee,  forty  years  ago,  at  Rs.  40,000  and  one  geld  mohur  payable 
after  tho  demise  of  her  husband. 

It  is  of  course  denied  that  the  amount  of  dower  was  the  large  sum 
which  Bachun  represents :  it   is   affirmed,   on  the   contrary,   that    tho 
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dower  was  Bs.  600(1);  and  it  is  contended  that,  whatever  the  amount 
the  dower  'might  have  been,  even  allowing  it  to  be  Bs.  40,000)  the 
mesne  profits  of  the  entire  property  left  by  Villaynt  Alee,  which 
have  been  appropriated  by  Bachon,  the  plaintiff,  have  more  than  liqui 
dated  the  amount  of  her  dower. 

The  IMidipal  Sadder  Ameen,  holding  it  not  to  have  bepn  proved  by 
tmstworthy  witnesses  that  the  dower'  was  Rs.  40,000  and  one  gold 
mohnr,  hae  jismJBBed  the  suit. 


1$71 
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We  have  read  the  entire  evidence  in  support  of  the  plaintiff's  ca0e^ 
and  we  must  say  that  it  would  be  quite  impossible,  upon  the  bare  testi- 
mony of  such  persons  as  the  plaintiff  has  produced,  to  declare  that  sl^e* 
is  entitled  to  demand  out  of  her  late  husband's  estate  the  immense  sunt 
of  dowiy  which  she  claims.  In  a  Mahomedan  marriage  between  con- 
tracting parties  of  rank  and  affluence,  there  nrnst  of  course  have  been 
some  dowry,  and  it  was  probably  a  handsome  one ;  but  wh»^  there  are 
no  written  deeds,  it  ia  requisite  that  the  amount  of  dower  should  be 
proved  091  the  testimony  of  men  whose  word  we  could  safely  trusjb. 
Such  are  not  the  witnesss  on  the  part  of  the  plaintiff ;  they  are  of  a 
low  order  in  life,  and  most  of  them  acknowledge  that  they  derived  their 

information,  in  r^ard  to  the  amount  of  dower,  from  having  gone  to  see- 
the marriage  procession. 

The  omission  of  the' defendants  to  sue  for  their  share  of  the  inherit- 
ance indicates  a  oonsciousness  on  their  part  that  Bachnn  had  a  claim  for 
dower  to  be  satisfied  £rom  the  estate :  and  as  the  amouitt  of  dower 
was  doubtless  considerable,  though  we  cannot  declare  what  the  exact 
amount  was^  we  think  that,  under  the  circumstances  of  the  oase,it  will 
be  just  and  equitable  to  order  that  the  defendants  receive  no  mesne 
profits,  except  what  has  accrued  since  the  institution  of  their  suit 

With  this  modification  we  confirm  the  judgment  of  the  lower  Gour^ 
in  this  case.  w|th  costs  against  Bachnn." 

Mr.  Leith  for  the  appellsiit  oentended  that,  on  the  evid^nc^, 
which  was  examined  at  great  length,  there  was  proof  not  only 
of  the  agreement  to  fix  the  dower  at  the  sura  of  K  8.40^000 
and  a  gold  mohnr,  but  as  to  that  being  the  common  castom  in 
Behar.  Several  cases  appear  in  the  books  in  which  that  sum 
appears  to  be  usual :  Musst.  Hukcemun  v.   Meer  Kubeer  Hos- 


(I)    In  the  ]adgm«nt  gf  the  Privy  Council  tlus  amount  ia  said  to  have  been  50e> 
dirmB* 
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sein  (1),  Shaik  Futteh  Alt  v.  Mtisst,  Janwa  (2),  and  Abdul 
KaHm  v.  Mn^aamut  Fazilat-un-niasa  (3).  The  Judges  of  the 
High  Court  seen)  to  admit  that  the  amount  of  dower  was  large, 
but  they  do  not  follow  it  up  and  ascertain  the  amount*  So  long  aa 
her  dower  is  unpaid^  the  widow  is  entitled  to  a  lien  on  her  hus- 
band's property — Mussamut  Janee  Khanum  v.  MussamiU  Amataol 
Fatima  Khanum  (4)  and  Ameer-oon'Nissa  v.  Mooreui-oon* 
Nissa  (5).  The  heirs  are  not  entitled  to  any  share  until  the  dower 
which  is  a  debt^  has  been  paid  :  and  the  proper  decree  in  snch  a 
case  as  this,  where  the  widow  is  in  possession  and  claims  dower,  is 
to  have  an  account  taken,  and  a  declaration  made  that,  after  pay- 
ment of  the  widow's  dower,  the  residue  be  divided  among  the 
next  of  kin. 


Mr,  Cave  and  Mr.  H.  Smith  for  the  respondents. — ^Thcre  are 
two  decisions  of  the  Courts  below  against  the  a->pe1Iant  on  a 
question  of  pure  faet :  the  land  being  shown  to  be  Yillayut's, 
and  the  respondents  being  heirs,  the  widow  cannot  claim 
to  hold  the  land  against  them  without  proper  proof  of  her 
dower,  and  this  she  has  failed  to  prove,  and  this  tribunal  will  not 
review  the  decisions  when  concurrent  in  fact — Karc^guniy  Lutch- 
tneedavamah  v.  Vengama  Naidoo  (6) ,  Musaamut  Jariut-ool-  Butool  v. 
"M-usaamut  Epsseinee  Begum  (7),  Meethun  Bebee  v.  Buahser 
Khan  (8),  and  Tareeny  Chum  Bonnerjee  v.  ilaUland  (9),  Bat 
even  if  the  question  is  entertained,  the  findings  of  the  Courts  were 
right.  It  is  well  known  that  enormous  sums  are  often  fixed  by 
comparative  paupers  as  the  dpwer  of  their  wives,  and  evidence 
of  custom  therefore  as  to  amount  is  of  no  value.  The  question  is 
what  was  agreed  upon  with  the  intention  of  being  paid.  It  is  a 
mistake  to  consider  that  a  widow  has  a  lien  over  her  husband's 
property  for  dower — Bibee  Selamut  v.  Shaik  Mowla  Bukah  (10)  : 
the  only  case  in  which  she  may  hold  her  husband's  property  is 
where  there  is  express  or  implied  assent  on  the  part  of  the  heirs. 


(1)  7  Sel.  Rep.,  81. 
(9.)  6  Sel.  Rep.,  178. 

(3)  5  Sel,  Rep.,  75, 

(4)  8  W.  R.,  51. 

(5)  6  Moo.  LA.,  211 


(6)  9  Moo.  I.  A.,  66. 

(7)  1 1  Moo.  I.  A.,  194. 
{8)I(i.,213. 

(9)  Id.,  339. 

(10)  5  W.  R-,  194. 
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Their  Lobdships'  judgment  was  as  follows  : — 

The  principal  questions  in  these  appeals  arise  from  a  claim 
made  by  the  appellant,  as  the  widow  of  Sheikh  Villayut  Alee,  a 
Mahomedan,  to  a  dower  of  Rs.  40,000  and  one  pfold  mohur^  and 
a  farther  claim  on  her  part  to  retain  possession  of  lands  belong- 
ing to  her  late  husband  nntil  her  dower  is  satisfied.  Other 
claims  have  been  made  by  the  parties  in  these  suits,  some  of 
which  have  been  included  in  the  present  appeals,  &ud  to  which  it 
will  be  necessary  hereafter  to  advert. 

The  appellant  and  Sheikh  Villayut  Alee,  who  both  appear  to 
have  belonged  to  wealthy  Mahomedan  families  in  Behar,  were 
inarried  in  1820.  The  husband'  died  in  March*  1851  without 
issoe,  leaving  the  appellant  his  only  widow.  It  is  not  now 
disputed  that,  on  his  death  without  issue,  the  appellant  became 
entitled  as  co-sharer  to  one-fourth  share  of  her  husband's  estate> 
and  that  the  other  three-fourths,  descended  upon  Mussamut 
Btaheebnn,  a  sister  of  Yilluyut  Alee,  who  died  shortly  after  her 
brother,  leaving  the  present  respondents  her  heirs. 

In  April  1851,  proceedings  were  instituted  by  the  appellant  in 
the  Cpllectorate  Court  to  obtain  the  entry  of  her  name  in  the 
register  inplace  of  her  husband's.  She  alleged  her  in  petition 
that  she.  was  in  possession  by  right  of  inheritance,  and  also  on 
account  of  her  dower.  Objection  was  made  on  the  part  of  the 
respondents,  but  it  did  npt  prevail :  and  the  lands  were  registered 
by  the  Collector  in  thef  name  of  the  appellant  '^  without  specifi- 
cation of  share."  An  appeal  was  made  on  behalf  of  the  respond- 
dents  to  the  Commissioner,  who  affirmed  the  decision  of  the 
Collector,  declaring  in  his  order  that,  if  the  objectors  (the  re- 
spondents) had  any  claim,  they  were  at  liberty  to  fi6d  their 
remedy  by  suing  in  the  Civil  Court.  The  order  of  the  Com- 
missioner bears  date  the  11th  March  1852.  These  proceed- 
ings relating  to  the  possession  of  the  lands  are  material,  not  only 
to  show  that  the  appellant  obtained  the  insertion  of  her  name  and 
possession  soon  after  her  husband's  death,  but  principally  because 
it  is  clear  from  them  that  she  claimed  to  hold,  not  merely  her 
one-fourth  share  to  which  she  was  entitled  as  co-sharer  with  the 
heirs,  but  the  entire  estate  "  on  account  of  her  dower."  The 
respondents,  who  were  parties  (objectors)  in  these  proceedings^ 
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notwithstanding  that  they  had  the  fullest  notice  of  the  appellaat'a 
'pretension  to  hold  the  estate  for  her  dower,  took  no  step  to 
dispute  her  claim^  or  to  disturb  her  possession  of  the  entire 
estate^  from  the  date  of  the  above  proceedings  until  the  oom- 
mencement  of  the  present  suits^  a  period  of  -nearly  ten  years. 

On  the  31st  December  1862.  both  the  suits,  which  are  the 
subject  of  these  appeals,  were  commenced,  one  by  the  respondents 
as  the    heirs    of    Mussamut   Baheebun    (deceased),  sister  and 
heiress  of   Yillaynt  Alee,  against  the  appellant  (the  widow),  to 
recover  three  shares  of  the  estate,  admitting  hef  right  as  widow 
to  one-fourth  share.    The   other  was  a  suit  by  the  appellant 
against  the  respondents  to  establish  her  claim  to  dower,  on  the 
alleged  ground  that  he|  claim  to    dower  might  otherwise  be 
barred  by  the  law  of  limitation.     The  appellant  in  both   suits 
asserted  that  the  dower  agreed  to  be  given  on  her  marriage  waa 
the  sum  of  EU.  40,000  and  one  gold  mohur,  and  she  claimed  to 
hold  the  estate  until  this  dower  was  paid ;  whilst  the  respondents 
alleged  that,  in  the   family  of  Yillayut    Alee,  the  dower  was 
always  fixed  at  500  dirms,  and  that  this  was  the  agreed  amount 
of  dower  on  this  marriage.     The  claim  of  Mussamut  BacAnn  to 
hold  the  property  to  satisfy  her  dower  cannot  be  founded  upon 
an  original  hypothecation  of  the  estate  for  her  dower,«^-{or  snob 
a  right  does  not  arise  by  the  M&homadan  law  as  a  conaequenc6 
of  the  gift  of  dower,  nor  was  there  any  agreement  on.  the  part 
of  the  husband  to  pledge  his  estate  for   the  dower.    But   the 
appellant  having  obtained  actual  and  {lawful  possession  of  the 
estates  under  a  claim  to  hold  them  as  heir  and  for  her  dower, 
their  Lordships  are  of  opinion  that  she  is  entitled  to  retain  that 
possesion  until  her  dower  is  satisfied,  and  that  the  respondents 
cannot  recover  the  possession  of  their  shares,  nnless  that  satii^- 
fation  has  taken  place.     It  is  not   necessary  to  say  whether  this 
right  of  the  widow  in  possession  is  a  lien  in  the  strict  sense  of 
the  term,  although  no  doubt  the  right  is  so  stated  in  a  judg- 
ment of  the  High  Court  in  a  case  of  Ahmed  Hosaein  v.  JlvMamut 
Khadija  (I).  Whatever  the  right  may  be  called,  it  appears  to  be 
founded  on  the  power  of  the  widow,  as  a  creditor  for  her  dower, 
to  hold  the  property  of  her  husband,  of  which    she  has   lawfully, 

(1)  3  B.  L.  B.|  A  C,  28  i  in  foot  note. 
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wiihotit  force  or  frauds  obtained  possession^  until  her  debt  is 
satisfied,  with  the  liability  to  account  to  those  entitled  to  the 
property  subject  to  the  claim^  for  the  profits  received*  Thi^ 
seems  to  have  been  the  ground  on  which  the  claim  of  the 
widow  to  retain  the  possession  was  pat  in  Ameer-oon-Niasa  v. 
Moorad-odn-Nissa  (1).  Whether  the  dower  in  this  case  has 
been,  discharged  out  of  the  proceeds  of  the  estate,  must,  of 
course,  depend  on  the  determination  of  the  principal  question 
*h  the  cause,— what  is  the  amount  of  the  dower  ? 

The  question  raised  in  the  second  issue  in  the  dower  suit 
was,  whether  the  dower  was  fixed  at  Rs.  40.000  and  one  gold 
mohur,  as  alleged  by  the  widow,  or  at  500  dirms,  under  the 
Mahbfcaedan  law,  as  contended  for  by  the  respondents  ?  In  the 
j)OS8eflsion  suit,  the  issue  (4th)  was  whether  Villayut  Alee  owed 
Mossamut  Bachuu  Rs.  40,000  and  one  gold  mohur  for  dower  or 
aot  f  After  a  great  deal  of  evidence  had  been  given  in  the  suits, 
the  Principal  Sudder  Ameen  held  that  the  appellant  had  not 
made  out  that  the  dower  was  fixed  at  Bs.  40,000;  and  be 
also  held  that  the  statement  of  the  respondents  that  the  dowet 
ilras  fixed  at  500  dirms  ''  was  conejctural/'  On  the  appeal  the 
Judges  of  the  High  Court  were  of  opinion  that  they  could  not 
declare  that  th^  appellant  was  entitled  to  demand  ''  the  immense 
Sum  df  dowry  which  she  claims  i "  but  they  say,— ^'  in  a  Maho- 
medan  marriage  between  contracting  parties  of  rank  and  influ- 
enoe,  there  must  be  of  conrse  some  dowry,  and  it  was  probably 
^  handsome  one/'  They  also  say :— ''  The  omission  of  the 
defendants  to  sue  for  their  share  of  the  inheritance  indicates  a 
consciousness  on  their  part  that  Bachuu  had  a  claim  for  dower  to 
be  satisfied  from  the  estate  :  and  as  the  amount  of  dower  was 
doubtless' considerable,  though  we  cannot  declare  what  the  exact 
amount  was,  we  think  that,  under  the  circumstances  of  the  case, 
it  will  be  just  and  equitable,  to  order  that  the  defendants  receive 
iio  mesne  profits,  except  what  has  accrued  since  the  institution 
of  their  suit.  With  this  modification  we  confirm  the  judgment 
of  the  lower  Court  in  this  case,  with  qosts  against  Bachun.^' 
Their  Lordships  are  unable  to  consider  this  judgment  of 
the  High  Court  as  a  final  or  satisfactory  determination  o!  the 

(1)  6  Moo.  L  A.,  211. 
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main  quoBtioa  in  the  suit.  The  Learned  Jadgest  whtlat  Holding 
that  the  evidence  did  not  satisfy  them  that  the  dower  was  fixed 
at  Rs.  40^000^  declare  that  it  "  was  probably  a  handsome  oae/^ 
and  that  the  conduct  of  the  respondents  indicates  that  it 
was '^  doubtless  considerable.'^  It  appears  to  their  Lordships 
that  the  widow^  on  the  view  taken  by  the  High  Conrt,  was,  at 
ail  events^  entitled  to  a  proper  dower,  to  be  ascertained  according 
to  Mahomedan  law.  fiat  no  attempt  was  made  to  arrive  at 
what  would  be  the  proper  dower,  nor  was  any  account  taken 
of  the  proceeds  of  the  estate!  It  is  obvious,  therefore^  that 
the  Court  has  set-oS  one  unascertained  sum  agaiost  another  un- 
ascertained sum.  It  seems  to  their  Lordbbip^  that  this  mode  of 
settlement,  if  suggested  to  the  parties  as  a  compromise,  might 
perhaps  have  been,  with  their  assent,  a  fit  end  of  the  litigation  ; 
but  they  think  it  cannot  properly  be  made  the  basis  of  a  decree 
between  hostile  litigants,  and^  therefore,  that  the  decree!  bo 
founded  ou^ht  not  to  stand  in  its  present  shape.  Their  Lord- 
ships, in  this  s'ate  of  things,  have  .thought  it  right  to  look 
carefully  at  the  evidence,  to  see  whether  they  can  safely  arrive 
at  a  conclusion  which  would  prevent  the  necessity  of  renewed 
litigation ;  and  whilst  fully  alive  to  the  importance  and 
propriety  of  their  ordinary  rnle  not  to  interfere*  unless  apon  very 
clear  grounds,  which  the  find  ngs  upon  questions  of  fact,  where 
the  Courts  of  first  instance  and  of  appeal  have  been  in  aooord^ 
they  think  this  case  comes  before  them  under  exceptional  oir- 
cumstonces,  there  being  in  truth  no  explicit  finding  upon  the 
question  of  the  amount  of  dower. 

The  appellant  called  nine  witnesses  who  were  present  at  the 
marrii^e  ceremouy  in  1820,  and  these  persons  say  that  the 
dower  agreed  to  be  given  was  a  deferred  dower  of  Rs.  40,000. 
About  an  equal  number  of  witnesses  called  by  the  respondents, 
some  of  whum  also  say  they  were  present  at  the  marriage,    state 

that  the  dower  was  fixed  at  500  dirms.  It  is  clear  from  the 
evidence  that  Villayut  and  Bachun  were  both  ''in  opulence 
from  the  time  of  their  fathers,''  and  it  is  consequently  more 
probable  that  a  high  sud  was  fixed  than  such  a  lo  w  sum  as  500 
dirms,  indeed,  the  learned  Judges  of  the  High  Court  came 
to  this  opinion.     Their  Lordships    would    havo    hesitated    long 
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to  the  dower  she  claimed^  i{  the  proof  had  rested  only  on  th»  MuwAmv 
oral  testimony  of  the  eontraot ;  but  t^ey  thipk  that  that  testi-  ^jl^ll^ 
moiiy  receives  very  strong  support  and  corroboration  from  the 
evidence  g^ven  of  what  was  nsnal  in  the  district^  and  also  from 
the  conduct  of  the  respondents  themselves.  Tbe  evidence  of 
what  w^s  customary,  principaly  came  from  the  respondents'  wit- 
nesses, and  its  truth  may  therefore  be  relied  on.  It  shows  that^ 
in  the  province  of  Behar,  and  in  the  cast  of  Sheikhs,  Its.  40,000 
was  amongst  wealthy  people  the  usual  dower.  This  amount  was 
not  invariable,  but  it  was  a  very  common  and  usual  sum,  and 
numerous  instances  are  cited  by  the  witnesses.  One  witness. 
Sheikh  Shahamut  Alee,  says  :-«r'*  In  the  cast  of  Sheikhs,  in  the 
province  of  Behar  and  in  Mahoonee,  the  custom  is  usually 
Bs.  40,000  and  one  gold  mohnr,  and  the  ciistoiki  of  inconsider- 
able dowers  is  of  recent  date.''  It  was  pointed  out  by  the 
learned  Oonnsel  for  the  respondents  that,  in  some  instances,  this 
large  amount  of  dower  was  fixed  in  marriages  between  persona^ 
who,  aj^rently,  were  not  wealthy ;  but  this  circumstance  rather 
tends  to  corroborate  the  evidence  that  it  was  a  usual  and  weU« 
known  dower  than  to  rebut  {t.  Three  cases,  also  coming  from 
Behar,  were  referred  to  from  tbe  reports  of  the  '^Sudder 
Dewanny  Adawlnt,"  where  this  sum  ot  Bs.  40,000  was  the 
amount  of  dower.  These  instances  cannot^  of  course,  be  re- 
garded as  evidence  in  tbe  cause,  but  as  matter  of  history  they 
are  consistent  with  the  testimony  of  the  witnesses.  Their 
Lordships  must  not  be  understood  to  decide  that  the  evidence 
of  what  was  customary  in  the  district  would  be  sufficient  in 
itself  to  fix  the  amount  of  dower ;  for  if  there  had  been  no 
evidence  of  an  agreed  amount,  it  would  have  been  necessary  to 
make  enquiries  into  the  usual  amount  of  dower  in  the  family 
of  the  appellant ;  but  it  is  impossible  not  to  see  that  this  sum  of 
Bs.  40,000  was  a  most  usual  amount  to  be  fixed,  and  that  fact 
gives  probability  to  the  statements  of  the  witnesses  for  the  ap- 
pellant, who  proved  that  such  was,  in  fact,  the  dower  agreed  upon 
on  this  marriage.     Their  Lordships  are  aKo  disposed  to  attribute 

great  weight  to  the  presumptions  which  naturally  arise  from  the 
conduct  of  the  respondents.    It  is  plain  that,  from  the  pleadings 
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in  the  Collector's  Ooart  and  from  other  transactions^  thej  became 
aware  shortly  after  Villayut's  death  of  the  claim  for  dower, 
and  although  they  opposed  the  widow's  claim  te  possession, 
showing  they  were  alive  to  their  rights,  yet  after  she  had  ob- 
tained it,  they  took  no  step  for  ten  years  to  interfere  with  her 
possession.  The  proper  inference  from  this  conduct  is  that  they 
wei:e  aware  that  she  had  a  claim  to  a  large  dower,  certainly  to  an 
amount  far  beyond  the  insignificant  sum  of  500  dirms,  which 
they  now  set  up,  and  which,  of  course,  must  have  been  dis^ 
charged  long  ago,  and  that  they  acquiesced  in  her  holding:  the 
property  for  that  larger  dower.  Knowing  what  her  claim  was,  if 
they  had  wished,  to  dispute  it,  and  to  have  the  real  amount  ascer- 
tained,  they  might  at  any  time  have  instituted  a  suit  to  obtain 
the  possession  of  their  shares  of  the  estate,  if  the  dower  should 
appear  to  have   been  discharged.     But  they  delayed  doing  so  for 

ten  years,  thereby  rendering  the  proof  of  the  agreed  dower 
more  difficult,  and  perhaps  relying  upon  that  very  difficulty. 
Whilst  the  Judges  of  the  High  Court  treat  this  conduct  of 
the  respondents  as  indicating  a  consciousness  on  their  part  that 
the  dower  had  been  fixed  at  a  considerable  amount,  they  do  not 
seem  to  have  drawn  the  further  inference  which  we  think  may 
be  fairly  done,  that  it  is  also  indicative  of  a  consciousness  on 
their  part  that  what  the  appellant  asserted  to  be  the  amount 
was  the  true  and  proper  amount ;  for  if  that  were  not  so,  it 
might  reasonably  be  expected  that  they  would  have  taken  pro- 
ceedings at  an  earlier  period  to  dispute  her  claim.  In  the  result 
their  Lordships  have  come  to  the  conclusion  that  there  was  an 
agreed  amount  of  dower  on  the  marriage  ;  and  they  are  satisfied, 
concuring  so  far  with  the  Courts  of  India,  that  the  amount  of 
dower  set  up  by  the  respondents  has  been  disproved.  Their 
Lordships  further  think,  for  the  reasons  given,  that  there  is 
reasonable  evidence  to  support  the  case  of  the  appellant  to  the 
dower  she  claims. 

The  appellant  also  objected  to  the  decree  in  the  suit  for  pos- 
sessions, because  certain  tenements  alleged  to  be  her  private  pro- 
perty (in  addition  to  the  two  tenements  found  by  the  Courts 
below  to  belong  to  her)  ought  to  have  been  declared  to  be  hers. 
But    no    evidence    could    be    referred    to    by    the  appellant's 
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Comisel  in  support  of  this  contention^  and  there  seems  to  be  no  ^ 
ground  for   impeaching  the   concurrent    decrees    of  the  two    Mubsamut 
Courts  on  this  point.  .  bacmn 

Their  Lordships  will  humbly  report  to  Her  Majesty  that  the    . «  ^J  ^ 
appeals  should  be  allowed  in  both  suits,  so  fur  as  they  relate       Hakid 

HoMBIX 

to  the  claim  for  dower  ;  that  the  decrees  under  appeal  shouldi 
be  reversed  ;  and  that  it  should  be  declared  in  both  suits  that 
the  dower  agreed  to  be  given  on  the  marriage  was  the  deferred 
dower  of  Bs.  40,000  and  one  gold  mohur. 

With  regard  to  the  suit  for  possession,  their  Lordshtps  have 
considered  whether  they  ought  to  advise  her  Majesty  to  direct 
an  account  to  be  taken  in  that  suit ;  but  consideriog  the  way  in 
which  the  litigation  has  been  conducted,  that  no  account  has 
ever  been  asked  for  by  the  respondents,  and  that  mesne  profits 
were  not  even  claimed  in  the  suit,  they  think  it  will  be  more 
convenient  to  follow  the  course  taken  in  the  case  of  Ameer-oon-^ 
Nisaa  v.  Morad-oon-Niasa  (1),  and  to  advise  Her  Majesty  that 
that  suit,  so  &r  as  it  prays  possession,  should  be  dismisaed  as 
against  the  appellant,  without  prejudice  to  any  suit  that  may 
be  instituted  by  the  respondents  for  an  account,  and  adminis* 
tration  of  Nillayut  A  lee's  estate,  consistently  with  the*  above 
declaration  as  to  the  appellant's  dower. 

Their  Lordships  are  further  of  opinion  that  the  orvler  to  be 
made  in  the  appeal  should,  as  far  as  possible,  provide  against 
the  re-opening  of  any  of  the  questions  which  have  been  litigate 
ed  in  these  suits  :  the  order,  therefore,  which  they  wilt  humbly 
recommend  Her  Majesty  to  make  will  be  the  following : — 

That  the  appeal  be  allowed,  and  that  the  decrees  under  appeal 
be  reversed,  and  the  foUowiug  decree  be  made  in  both  suits  l-* 

That  it  be  declared  that  the  dower  agreed  to  be  given  on 
the  marriage  of  the  appellant  with  vSheikh  YiUayut  Alne,  de* 
ceased,  was  the  deferred  dower  of  Bs,  40,000  and  one  gold 
mohur ;  and  that  the  appellant,  being  in  the  possession  of  the^ 
estates  of  the  said  Villayut  Alee,  is  entitled  to  retain  such 
possession  uutil  the  whole  of  what  is  duo  to  her  in  respect  of 
such  dower  has  beeu  paid  aoxl  satisfied  ; 


(1)  6  Moo.L  A.,  211. 
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^^^^  that  it  bo  f  Kriher   declared  that  the  whale  of  the  property 
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MuMAxgr  claimed  in  the  salt  wherein  the  respoadenta  are  plaintiffe,  with 
the  exception  of  Monzah  Poondareek  and  Moasa  Kurareea, 
and  the  aam  of  Be.  300  in  the  decree  of  the  Principal  Sad- 
der Ameen  meotionedj  belonged  to  and  formed  part  of  the  estate 
of  Sheikh  Yillayat  Alee,  deceased ;  and  that  the  respondents,  as 
the  representatives  of  Mossamnt  Baheebnn,  deceased,  are  enti* 
tied  to  three-fonrths  of  the  said  property,  subject  to  the  claim 
thereon  of  the  said  appellant  in  respect  of  her  before-mentioned 
dower ; 

that  it  be  ordered  that  the  suit  of  the  said  respondents,  so 
for  as  it  seeks  to  recover  possession  of  their  shares  of  the  said 
estate,  do  stand  dismissed  as  against  the  appellant,  but  with- 
out prejudice  to  any  suit  that  may  hereafter  be  instituted 
by  them  for  an  account  and  administration  of  the  estate  of  Yil. 
layut  AJee,  or  to  enforce  their  rights  their  in  consistently  with 
the  above  declarations : 

that  the  costs  of  both  the  said  two  suits  in  the  Zillah  and 
High  Courts  should  be  i^portioned  between  the  parties,  accord- 
ing to  the  practies  of  those  Courts  in  cases  wherein  a  litigant 
is  only  partially  successful ;  and  that  the  costs  (if  any)  which 
have  been  paid  by  the  appellant  under  the  decrees  under  ap- 
peal should  be  repaid  to  her ; 

that  the  causes  be  remitted  to  the  High  Court,  with  directions 
to  carry  out  this  order. 

The  appellant  having  failed  as  to  part  of.  the  subjects  of 
her  appeal,  no  costs  will  be  given  in  this  appeal. 


Agent  for  appellants  :  Mr.  Wilacm. 


Appeals  allowed. 


Agent  for  respondents :  Mesf^rs.  Watkina  and  Lattey. 
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BefwQ  Mr.  JuiUce  Ma/rhhy, 

NEEBUNJUN  MOOKBRJBB  v.  OOPBNDBO  NABAIN  DEB.  i872 

Aug,  23. 
Money-decree  m  Suit  for  ForecHoaure  or  Scde^Effect    of  Note  appended  to 

Decree  varying  Decree— Practice —Affidavit  filed  after  Adjournment  foi' 
Otmnmionee  c^Oowneel,  AdmUsihiUty  of, 

A  mortgagee  sned  for  foreolosnre  or  sale  in  the  usual  form.  The  snit  was  un. 
defended.  The  plaintiff  elected  to  take  a  simple  money-decree  against  the  mortgagor. 
The  following  words  were  appended  to  the  dacfee  :*^'*J7ot«.-^TlLe  equity  of  redemp. 
tion  in  the  property  comprised  in  the  mortgage  is  not  liable  to  attachment  and  saler 
nnder.  this  decree."  After  ineffeotnal  attempts  to  raaUze  his  debt,  the  plaintiff 
applied  to  the  Court  for  liberty  to  sell  the  mortgaged  premises,  ffeld,  that  the 
Court  had  a  discretionary  ]X)wer  to  grant  or  refuse  the  sale.  The  note  at  the  end 
of  the  decree  d^d  not  amount  to  an  absolute  prohibition  against  the  sale,  but  was 
merely  meant  as  a  guide  to  the  Court  which  should  have  to  e3Deeiitetbedeoreei  and 
to  show  that  ezecation  should  not  issue  against  the  equity  of  redemptian,ezcept  by 
spedai  leare  of  the  Gonrt. 

The  Court  made  an  order  as  if  there  had  been,  a  decree  for  sale  in  the  first 

4 

instance,  except  that  the  account  was  to  be  treated  as  a  final  account  at  the  date 
of  the  decree.  p 

In  this  Gftse  the  fdaintiff  had  iaatitutod  a  suit  on  a  mortgage- 
deedi  praying,  in  default  of  paymeab  of  the  moaqr  aecared 
thereby^  for  a  foreclosure  or  said  of  the  .  mortgaged  premises* 
The  plaintiffi  however^  believing  that  the  defendant  was  pos- 
sessed of  other  property  which  he  could  immediately  attach,  and 
thereby  ^obtain  .satisfaction  of  his  debt|  elected  to  take  a  simple 
money-decree.    The  decree  was  a^  follows : — 

"  It  is  ordered  and  decreed  that  the  d^<dndant  do  i»y  to  the  plaintiff 
the  snm  of  Bs.  19,154-7^9,  with  interest  thereon,  at  the  rate  of  6  per  cent. 
per  annum^  from  the  Idth  day  of  September  last  nntil  realization ;  end  do 
also  pay  to  the  plaintiff  his  costs  of  thiaenit  (to  be  taxed  by  the  taxing 
officer  as  between  attorney  and  client  nnder  the  heading  *  Glass  1,  Short 
Causes'),  with  interest  thereon  at  the  rate  aforesaid  from  the  date  of 
taxation  until  realization  ;'and  it  is  further  ordered  that  execution  of 
this  decree  do  not  issue  until  the  mortgage-deed  in  the  plaM  'moaliioiied 
be   brought  into  Court..   (NoU^^Th^  equity  ot  r^dempti9n  in  the 
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MooKsajK 

^'  The  plaintiff  found  some  difficulty  in  executing  this  decree 

Nakaxm  Deb  and  realizing  his  money,  and  accordingly  petitioned  for  an  order 
that  the  mortgaged  premises  might  be  sold  by  the  Court,  and 
that  all  further  directions  might  be  given  for  that  purpose. 
The  learned  Judge  directed  the  plaintiff  to  give  notice  of  the 
application  to  the  defendant  and  to  renew  it  upon  such  notice. 

Mr.  Ooodeve,  on  the  10th  February  1872,  applied  on  behalf 
of  the  plaintiff,  upon  notice  to  the  defendant,  for  an  order 
**  that  the  mortgaged  promises  mentioned  in  the  plaint  in  this 
suit  may  be  sold  by  this  Honorable  Court,  and  that  all  further 
necessary  directions  may  be  given  for  that  purpose^*' 

Mr.  Evans,  for  the  defendant,  opposed  the  application*  £Ee 
contended  that  the  notice  was  unintelligible,  or,  if  it  meant 
anything,  it  was  an  application  for  the  ordinary  decree  for  8ale» 
which  was  a  varying  of  the  decree  to  which  be  could  not  consent* 

Mabkbt,  J.,  dismissed  the  application.  His  order  was  in 
the  following  terms : — 

"  That  the  application  of  the  plaintiff,  pursuant  to  the  said  notice, 
dated  the  seventh  day  of  February  instant,  for  an  order  that  the 
property  comprised  in  the  mortgage  in  the  plaint  mentioned  may  be 
sold,  bb,  and  the  same  is  hereby,  refused  with  costs,  to  be  taxed  by  t^ 
taxing  officer  and  paid  by  the  plaintiff  to  the  defendant." 

After  the  dismissal  of  the  application,  the  plaiptiff  obtained 
a  writ  of  attachment  against  the  person  of  the  defendant,  but  thp 
writ  was  returned  unexecuted.  The  plaintiff  then  obtained  a 
certified  copy  of  the  decree  for  execution  in  the  Zillah  Court  of 
Hooghly,  bub  this  also  remained  unexecuted.  The  plaintiff  there- 
upon presented  another  {^nt  on  the  mortgage,  setting  forth  the 
above  facts,  and  praying  for  an  account,  and  for  payment  hj 
the  defendant  to  the  plaintiff  of  what  might  be  found  due  on 
such  account  and  in  default  of  payment  for  foreclosure;  but 
MacphersoD,  J.,  refused  to  admit  the  plaint  on  the  ground  that 
the  plaintiff's  Claim  had  already  been  disposed  of.    The  plaintiff 
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appealed  against  the  order  rejecting  the  plaint.    The  appeal  was       1872 
heard  by  Couch,  C.J.,  and  Markby,  J.  ^^Smvjujw 

IfOOKEBJBK 

Mr.  Woodrofe  for  the  appellant. — The  first  plaint  set  out  the  oopwidbo 
claim  under  the  mortgage  ^  it  did  not  pray  for  a  decree  on  any  Nabain  Dm. 
covenant  in  the  mortgage.  [Couch,  C.J, — Why  could  the 
pIainti£E  not  have  taken  the  mortgaged  premises  in  execution  ?] 
Becaose  it  was  part  of  the  decree  that  he  should  not  do  so  without 
bt-inging  the  mortgage-deed  in  to  Court.  It  was  one  of  those  notes 
appended  to  the  decree  which  have  recently  become  common, 
but  of  which  the  le|gal  effect  is  doubtful.  The  practice,  no  doubt 
arose  in  consequence  of  mortgagees  pressing  all  their  remedies 
at  once.  [Mabkkt,  J. — ^I  think  you  are  mistaken  as  to  the 
effect  of  the  note  to  the  decree  ;  its  object  is  to  prevent  the 
plaintiff  avoiding  an  account.]  It  is  true  that  this  is  a  suit  on 
the  same  cause  of  action  as  the  former  one,  but  that  cause  of 
action  was  not  adjudicated  upon.  Couch,  C.J. — As  a  general 
rule,  if  a  suit  is  so  framed  that  the  plaintiff  may  have  a  certain 
decree,  and  he  chooses  not  to  take  it,  he  cannot  sue  again.] 
It  is  different  in  the  case  of  a  mortgage ;  the  mortgagee  may 
pursue  all  his  remedies  simultaneously.  In  the  present  instance, 
the  plaintiff  elected  to  take  a  money-decree,  but  the  judgment  did 
not  determine  his  right  to  the  other  remedies.  [Couch,  G.J.— 
Could  you  not  escape  from  your  difficulty  by  obtaining  special 
leave  to  attach  the  property  on  notice  to  the  defendant  f  Perhaps 
this  appeal  had  better  stand  over  till  yon  have  made  that 
application.] 

The  appeal  was  accordingly  adjourned,  and  subsequently 

Mr.  Woodroffe,  on  behalf  of  the  plaintiff,  and  upon  notice 
to  the  defendant*  applied  before  Markby,  J.,  for  an  order 
to  enable  the  plaintiff  to  execute  the  decree  by  the  attachment 
and  sale  of  the  mortgaged  premises  (the  plaintiff  being  willing 
to  consent  to  a  sale  with  the  approbation  of  the  Registrar  of  the 
High  Court,  if  the  defendant  would  consent  thereto),  or  for  such 
other  order  as  the  Court  might  be  pleased  to  grant. 

Mr.  Kennedy y  for  the  defendant,  opposed  the  application  on  the 
ground  that  the  Court  could  not  thus  vary  its  decree.     If  there 
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1872       had  beeii  an  order  for  sale,  the  Oonrt  might  hare  made  a  per- 

NeKRtrNjoN  sonal   decree    for  the   balanoej    bat   the  nataral  and  ordinary 

MooKBRjEi  remedy  was  by  foreclosure.    A  Court   of  Equity  will  not  sell 

loPKifBM    mortgaged  property  without  allowing  the  mortgagor  a  reason- 

^RUH    £8.  ^^1^  ^j^^  ^^  redeem.    Mortgaged  property  ought  not  to  be  made 

the  subject  of  a  money-decree.  Belying  upon  that  principle^Uhe 
defendant  did  not  defend  the  suit.  [The  learned  Counsel  proposed 
to  read  an  affidavit  filed  by  the  defendant  on  the  8th  of  August* 
Mr,  Woodroffe  objected.  The  motion  was  fixed  for  August  2ud, 
and  stood  over  for  Mr.  Kennedy's  convenience.  The  affidavit 
contained  charges  of  fraud :  aud  the  plaintiC  had  no  notice  of 
it ;  it  cannot,  therefore,  be  referred  to — Gowtjon  y.  Oourjon  (1). 
Mr,  Kennedy. — That  wad  an  affidavit  in  reply.  (Mr.  Wood" 
roffe. — ^No,  it  was  used  to  support  the  original  affidavit.)  Mr. 
Kennedy  did  not  press  the  point,  but  continued.]  The  cases  have 
gone  so  far  as  to  show  that  an  equity  of  redemption  cannot  be 
attached  under  an  ordinary  money-decree — Uamhcham  Sirhar  v, 
Sreemutty  Kaminee  Dehee  (2),  and  Brajanath  Kundu  Ghowdhry  v. 

(1)  9  B.  L.  R.,  App.,  lO.    [It  should  timated  its  opinion  apon  the  mafai  qaes- 

havo  been  stated  in  thd  nportoftbat  tion  raised  before  ns,  viz.,  whether  the 

case  tihat  there  also  Uie  hearing  had  been  injunotion  restraining  the  plaintiff  from 

adjetunedferMr.  Kekinedy'soonveyanoe  proceeding  to  a  sale  of  the  right,  titlei 

andthattbeaffidavit  which  he  sought  to  and  interest   of  the    defendant,  under 

read  had  been  filed  after  sach  adjourn-  the  decree    of    this  Court  of  the  28th 

meut.]  July  1862,  until  further  orders,  ought  to 

beset  aside.    The  learned  Judge  who 

(3)  6</bf  •  Sir  Banui  Feafiock,  KU^  made  the   order  of  the  4th  of  July  also 

Chief  Ju8tic€,and  Mr,  Jtuiice  Marlcby,  issued  the  order  for  the  injunction. 

TkB^^ndMaylHSS,  The  order  is  to  restrain  the  appellant 

BAMLOOHUN  SIRKAR  (Plaintiff)  v.  from  further  proceedin^f  under  the  order 

S.M.KAMINE£D£BEE;I)bfbkdast).  of  sale  and  the  decree  made  in  tho  cause. 

It  has  been  argued  that  the  effect  of 

Appeal  f  rem  the  judgment  of  Norman,  it  is  to  restrain   the   plaintiff  not  only 

J.,  dated  26th  September  1867  (a),  from  proceeding  to  sell  nndevthe  order 

The  jldvocato-Gen^roZ  for  the  appellant,  of  the  4th  July  1867,  but  also  from  pro - 

Mr.  Kmiie^  for  tlid  respondMt.  oeeding  under  the  decree  of  tho  25th 

The  judgment  of  the  Court  was  doll-  (September  1865 ;  and  it  was  contended 

vered  by.  that  the  Court  had  no  jurisdiotion  to  ro- 

Peagock,  C.J. — The  Court,  at  the  con-  strain  the  plaintiff  from  proceeding  under 

elusion  of  the  argument  yesterday,  in>  the  decree  without  a  suit  to  set  aside  the 

(a)  6  B.  L.  R.,  460,  in  foot-note. 
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8.  It.    Oobi7idfnani  Daai  (1).    But   even    if    the    cases  cited       W^ 
show  that   the    Oonrt  has   a    diseretionary  power^  it  will  not  ^bkukjvk 

deoreo.    It  is  now  admitted,  on  the  part    the  Court  ought  not,  in  my  opinion,  to   MooK«iwrW 

€i  tjie  defencUnt,that  the  injunc'tion  waa    allow  the  defendant's  interest  to  be  jeo-     o^pi^nBo 

not  intended,to  restrainthepIaintiB  from    pardized  by  allowing  tlie  plaintiff  to  pro*  h^^baxii  UbB. 

taking  proceedings  under  the  decree,and    ceed  to  sell  the    equity  of  redemption* 

therefore  we  will  treat  it  as  if  it  clearly    Under  these  ciroamstance8,it  appears  to 

expressed,  what  I  think  it  did  express,    me  now,  as  it  appeared  to  me.yesterday, 

«»««,  that  it  was  intended  merely  to  re-    that  the  learned  Jodge  was   rigbt    in 

strain  proceedings  under  the  order  of  the    ordering  the  injunction,  and  that  order 

4th  July.  It  is  quite  clear  that  theCourt    ought  to  be  aflSrmed. 

bad  power  by  order  to  stay  proceedings 

nnder  the  order  of  the  4th  July  1867        I  was  doubtful   yesterday  Whether  it 

without  a  suit  for  that  purpose,  and    if    ought  to  be  affirmed  with  costs  or  not* 

it  oould  restrain  the  proceedings  by  an    I  must  confess  that,  looking  to  the  affi- 

order,  it  might  do  So  by   an  order  for  in-    davit  of  Mr.  Gillandets  that  he  himself 

junction  without  a  suit,and  we  ought  not    in  one  case,  and  he  and  his  partner  in 

to  reverse  that  order  npon  a  mere  matter    another,had  obtained  two  decrees  against 

of  form.  the  defendant  for  large  amountSyand  that 

That  brings  us  to  the  question  it  had  been  mutually  agreed  between  him 
whether  tliere  are  sufficient  grounds  for  and  the  plaintiff  that  neither  of  them 
restraining  further  proceedings  under  the  should  execute  their  decrees  against  the 
order  of  the  4fth  July.  It  is  an  order  defendant,  but  that  they  should  both 
to  sell  the  right,  title,and  interest  of  the  wait  for  payment  of  their  respective 
defendant  under  a  decree  of  this  Court,  demands  under  the  decree  of  the  28th 
The  interest  in  that  decree  had  been  July  1862$ — ^looking  to  that  fact,  and 
mortgaged  to  the  plaintiff  by  a  deed  farther  looking  to  the  fact  that  nego* 
dated  the  28th  October  l859.By  that  deed  tiations  were  going  on  between  Mr. 
theright,titleand  interest  of  tiie  defend-  Gillanders  and  the  plaintiff  up  to  the 
ant  in  the  property, which  was  the  sub-  20th  of  August  for  the  purpose  of  pre« 
jeetof  the  suit,  and  in  the  decree  for  venting  the  plaintiff  {rom  proceeding  to 
account  which  had  been  obtained,  and  sell  on  the  22nd  of  August  under  the 
in  all  decrees  which  should  be  obtained  order  of  the  4th  of  July,  I  did  think  that 
in  that  \  suit  subsequent  thereto,  were  the  application  for  the  injunction,  which 
mortgagedto  the  present  plaintiff  ;  so  was  made  in  consequence  of  the  repre* 
that  what  the  plaintiff  wishes  to  be  sentation  made  by  the  defendant  ill  per* 
sold  is  merely  an  equity  of  redemption  son  to  Norman,  J.,on  the  22  nd  of  August 
in  the  decree  of  1862.  wasmade  not  for  the  purpose  of  protect* 

tt  isnnnecessary  to  determine  whether  ing  the  interests  of  the  defendant,but  for 
the  Goort,  in  the  exercise  of  a  sound  dis-  the  purpose  of  protecting  thoee  ofMr.Gil- 
cretiun,  would  have  allowed  the  plaintiff  landers.  If  it  had  appeared  that  this 
to  sell  ^  interest  of  the  defendant  in  application  was  made  substantiallyby  Mr. 
that  decree,  if  there  had  been  no  mort-  Gillanders  for  his  own  beneflt,and  not  up* 
gage.  I  think  it  clear  that  the  Court  on  the  retainer  of  the  defendant,  I  should 
otxght  not  to  allow  a  mere  equity  of  re-  have  thought  that  the  order  ought  to  be 
demption  in  that  decree  to  be  sold.  There  affirmed  without  costs.  We,  therefore, 
can  be  no  doubt  that,  if  that  equity  of  re-  gave  Mr.  Gillanders  an  opportunity  of 
demption  were  exposed  to  sale,  and  the  making  an  affldavit,or  of  being  examined 
plaintiff  were  to  give  notice  in  the  auc-  vivd  voce^  as  to  the  circumstances  under 
tion-room  of  his  mortgage,  the  equity  of  which  the  application  for  injunction  waa 
redemption  would  sell  for  nothing ;  and        (1)  4  6.  L.  R.,  O.  C,  88. 

11 
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^^^       toeroise  that  discretion    in   the  present  instanoe.    The  plaint* 

NBWDHJoir  iff  volatiterily  took  n  decree  in  this  particolar  form  in  order 

lf«ounuts 

V,           made..  Ilieexamiiiftiion  and  crosB-ezft'  which hq  instituted.  He  swares  poeftlre' 

OoPBiiDB<»     minationhavegonevorj  far  beyond  that  ly  that  all  these  mDneys    were    paid 
Kab«in  Drf*  point:  biit  ad  Mr.  GillanderB  is  an  at«  by  himself  :  that  he  has  not  been  repaid 
lomey  of  this  Court,  I  was  anxioas  that  the  amounts ;  and  that  he  has  no  oUxm 
ho  might  set  his  character  clear  with  re-  against  any  one  In  respect  of  them.  Still 
reference    to  bis  conduct   in  tho  suit  the  oourse  which  he  adopted  In  taking 
in  which  the  decree  of  1862  was  pro-  that  ijdra  is  not  the  less  objeetlotiftble. 
nounced,  as  well  as  in  that  in  which  the  Upon  the  main  question,  Mr.  Oillanders 
present  order  was  made.  I  did  not  think  has  satisfied   me   that  the  ap^ioatioQ 
it  right  therefore  to  stop  the  examination  which  the  defendant  ftiade  to  the  (Tourt 
The  eridebce  which  has  been  given  is  not  on  the  22nd  August  1867  ^m  not  made 
sufficient  to  enable  me  to  express  any  at  his  Instanoe ;  that*  ho  had  advised  bet 
opinionnponmanyof  the  subjects  which  brother  and  her  mooktear  that,  in  hfa 
have  been  brought  forward ;  nor  can  t  opinion,  an  application  of  the  kind  would 
say  whether  the  arrangement  which  Mr.  not  succeed  ;  and  that  they  then  stated 
GUIanders  was  anxious  to  bring  about  that  they  would  make  It  themselves.He 
with  Ramlocbun  Birkar  was  for  the  in  says  that   they  asked  him  to  idlow  a 
teresis  of  tlie  defendant.  It  ia  not  neces-  clerk  in  his  office  to  make  a  copy  of  ao 
sary  forme  to  express  any    opinion  on  English  petition  which  they  hadgot,and 
those  points.  1  do  not  see  anything  suffl-  that  he  gave  his  consent.    He  saya  that 
oient  to  enable  me    to    say  that    Mr.  after  the  application  to  Korman  S„  hQ 
Gillanderswasviolating  his  duty  towards  was  sent  for  by  the  Judge  hg  bebg 
bis  client.  There  is  one  matter  howevet  the  attorney  of  the  defendant  Kaminee 
upon  which,!  think,Mr.Gillanders  acted  that  bhe  was  in  Court  at  the  lime  he 
very  improperly  j  and  that  was  in  taking  arrived  ;  and  that  Notman  J.,  asked  tho 
an  v'dra  from  theReceiver  of  thisCourtof  lady  if  she  had  any  attorney^  and  that 
property  which  was  the  subject-matter  of  she  said  Mr.Gillanders  was  her  attorney, 
a  suit  in  which  ^p  was  acting  as  solicitor  and  he  accotdingly  undertook  the  pro- 
for  one  of  the  parties.  That   tjdrtf  was  ceedinga  in  the  matter.  I,  therefore,look 
not  taken  openly  in   his  own  name,  but  Upon  this  substantially  aa  an  application, 
in  the  name  of  a  clerk  or  cashier  in  his  made  on  behalf  of  the  defendant.  Under 
office.  Mr.  Gillauders  states  that  he  did  thede  circumstances  she  is  liable  to  her 
mention  to  one  of  the  clerks  of  the  Re-  attomey  for  the  coses  in  this  matter,and 
ceiver  that  he  was  the  person  beneficially  I,  therefore,  thihkthat  the  ordinary  rule 
^ntetestodin  the  ijdrd  but  it  does  not  Should  be.  followed,  abd  that  the  order 
appear  that  he  mentioned  that  fact  to  being  affirmed,  it  ought  to  be  affirmed 
the  Eoceiver  himself, or  that  the  Eeceiver  with  costs,    The  order,  however  will  be 
was  aware  of  it  from  first  to  last.  Mr.  modified  by  striking  oat  tho  words  *'  aod 
Gillauders  states  that  it  was  a  condition  in  the  decree  made  in  the  8am&  date<) 
that  the  Receiver  was  not  to  put  the  the  21at  day  of  Septembe,  18^5." 
^jdrdddf  into  posaessiotn  ;  that  he  had  It  is  true  that  the  defendantendeavoxa 
to  being  a  suit  in  tbo  mofasail  to  obtaiu  to     impeach  the   judgment   ot   1865^ 
possession;  that  he    obtained  a  decree,  and   she  charges  that  the  plaintiff  did. 
which  was  afterwards  reversed  in  the  induce  her  not  to  set  up  any  defence  to 
High  Court ;  ^hat,  in  oonaequence,  he  that  action ;  but  her  applioatiPn  did  not 
never  got  possession  of  the  property  rest  upon  that  ground  alone, — ^it  rested 
and   that   bo  had  to   pay  three  years'  also  upon  the  ground  that,  if  the  plaint- 
rent  at  the  rafie  of   Bs^  2,630  a  year,  ifiE  were  allowed  to    proceed  to  wall  hmt 
in  addition  to  the   costs    of   the  suit  rights  and  interests  in  that  oecree^  it 
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(ogetmo^   Bpteedy   Gxeoutkm    than  he    conld  otlierwiseliii^0       ^^^ 
done^  and  it   wa9  a   condition  of   the  decree  that  the    property  -^^^xs^jxtk 

would  be  highly  injurioofl  to  her  inter-  enacts, "  that  when  all  the  necessary  pre-    Mookbbjbb 
eafci,  and  it  appears  on  the  affidavits  in  liininarymeaenres  have  been  taken,  where     Oopg^D^o 
ttt»4«le  tint  the  otder  of  4l1i  tf^ly  1867  any  snob  are  required,  the  Court,  unlesa   -^j^^^u/j  D^m, 
WMobtilnad  by  the  plaintiff  without  bis  it  sde  cause  to  the  oonti'ary,  ^aU  iBSu» 
brinf^g  to  the  notice  of  the  Court  that  the  proper  warrants  for  the  ezecntion  of 
fte  iateMst  wbioh  be  was  aSont  to  sell  the  decree."  The  Act  proceeds  in  s.  223: 
was  lD(Sra)y  an  equity  ot  tedemiytiotk  in  '^  If  the  decree  be  for  a  house,  laail,  or 
the  deoree.  It  was  disoeretionary  in  the  other  immoyQable  property,  in  t^  occu- , 
Oourt  to  orddr  a  sale  or  not ;  and  if  all  pancy  of  a  defendant  or  of  some  person 
tbei  AuDte  bad  been  brought  to  the  notioe  on  his  beAiatf ,  or  of  some  person  clafming 
Qf  the  Court,  1  t^bink  it  ^ould  not  have  wbAqt  a  t|tle    created  by  the  MendsnA 
ordered  astdo  of  the  equity  of  redotuption  subsequently  to  theinstitation  of  the  suit, 
hi  the  deetee.    I  do  not  think  that  the  the  Cburt  shall  order  delivery  thereof  to- 
defendant,  under  the  circumstances  of  be  made,  So*,"  and  so  with  rsgaili  to..* 
the  case,  ought,  to  be  deprived  of  her  properties  of  other  descriptiona;  so  thai 
ooata  of  this  appeal  upon  the  ground  of  for  an  attadunentit  is  neoeasaxy  tfant  a 
her  having  endeavoured  to  impeach  the  writ  or  a  tvarrant  should  issue. 
JBigisailt  of  1865.  With  reference    to  the  jurisdiction  of 
It  is  not  necessary  tadecide  %hj»  ques-  this  Ooort,  ii  ia  direoled  by  tba  Ohaittar 
tion  upon  aoy  other  grounds  thaii  those  that  all  writs   iasued  out  ot  the  Court 
I  bav«  mentioned.  I,  however,  think  it  should  issue  in  the  name  of  ths  Queen ;. 
riglhi  tO/^ontioB   that*  iq   my  opinion,  and  an    order   o€   this    sort  vestraia- 
there  is  very  great  doubts  whether,  in  tha  ii^^  the  defendant  from  alipqating  unde^ 
l^resent  case,    the  prohibitory  order  of  the  decree,  though  served  by  the  Sberin 
the  19tii  June  1867  was  earreot.  .  It  is  on  lihe  defendant  at  her  own  house,  wmf 
clear  that  the  right,  titl^  and  intoreiat  oi  not  a  writ  of  ^ecnlfioa.    A^  fKporder  off 
the  defendant  in  the  deoree  of  1862  was  io  junction  restraining  her  from  alienat- 
net  a  were  dabt^  Tha  deorse*  declatedhef  log  her  equity  of  redemption,  it  might  be 
right  in  immoveable  peoperty,  soma  of  served  on  the  defendant  within  the  j  uH  s- 
which  at  least  was  not  of  the  local  limits  diction  of  thia  Court,  and  it  was  served* 
oftherordinai^oirigihal  jurisdictioxiof  this  by  fixing  it  on    the  outer  door  of  her 
Oomt,  The  Sheriff,  tinder  a  writ  of  ex  e-  dwelKng-house  ;  but  if  it  was  an  exe- 
cution from  thia  Court,,  oould  not  have  dution  against   the  inteeeet  whieh  the 
attached  the  interest  which  the  decree  defendant  was  by  the  deoree  declared  to. 
dai^ared  the   defendant  to  have  in  the  have  in   the    immoveable    property^  it 
fopper^y  in   the  fiiPfsgannihs.    The  Onght  to  have  been  attached  by  anoticv 
prohibitory  order  is  merely  In  the  nature  fixed  on  the  property  itself,  the  sab|]eet- 
ot  an  injunction  lo  her,  which  possibly  matter  of  the  exeoation,  and  that  could  ' 
atigkt  have  been  issued  Against  her  as  not  ha  v^  been  done  by  the  8heriff,because 
being  in  the    jurMi^oq  of  this  Court,  it  Was  beyond    the   iurisdlotien'  of  thi9 
commanding  her  not  to  alienate  her  in-  Court.  It  coqid  have  bpen  doae  cbly  hji 
ifltesta  under   the  decree  of  1862.    It  an  officer  of  the  Court  of  the  24' Fergun- 
•ppear*  to  me  thai  it  was  not  an  execti-  nabs  where'the  land  vi-as  situato  under  an 
tion.  If  it  wsa  merely  an  injimotion  and  execution  of  the  decree  of  thia  Ceqrf 
t6t  an  execution^  there  was  no  authority  upon  its  being  sent{there  for  ezecutioa 
lor  ISauing  the   <»'der  of   sale   of  4th  undcrtheprovisioireof  Act  Vlllof  IBB^ 
Jaly  18f^7.    Act   YOI  of  18S9,  s;  221^  s.  S84^  andtbe  followiag sectieos  (a). 

(a),  A  report  of  the  judgments  on  appeal  in  the  case  of  Troyluckmohun  Tagore 
Chbind  Chvnder  fi^,teferKed  to  by  Norman,  J.,  in  his  judgment  in  this  oase^  wilk 
be  found  in  the  EnglUhman    Newspaper  of  the  17th  {February  1868.  There  a£% 
notes  only  of  the  judgments  ia  the  Registrar's  office. 
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should   not   be   aoM ;  thafc  was   part   of   the  deoree,*  atid  was 
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MwMB^r  *^^^^^*^  ^^^  fi°*^  •  *^®  plaintiff,  when  he  took  the  money- 
V.  decree,  bound  himself  to  relinquish  his  rights  over  the  property. 

N^un^Deb.  ^®  ^^^^  P^^  prayed  for  would,  if  granted,  be  a  great  hard- 
ship  on  the  defendant.  A  sale  under  attachment  by  the  Sheriff 
^s  yisry  different  from  a  sale  by  the  Registrar  under  deci-ee.  Syea 
if  the  Court  now  saw  its  way  to  altering  the  decree,  it  could 
only  do  so  by  putting  all  parties  on  the  footing  on  which  they, 
would  have  been  if  the  decree  had  originally  been  for  sale. 
Another  objection  to  the  order  is  that  execution  has  already 
issued  under  the  decree  both  against  the  person  and  against 
other  property  of  the  defendant. 

Mr.  Wcodroffe  in  reply. — (His    Lordship    intimated    that  the 
learned  Counsel  need  only   address  his  argament  to  the  question 
as  to  whether  the  Court  was   bound  by  the  note  appended  to  the 
decree.)     Neither  Peacock,  C.J.,  in  Bamlochun  SWkar  v.  8rW 
mutty  Kaminee  Debee  (1),  nor  Phear,  J.,  in  Brajanath  Kundu 
Chowdhry  v.  8,  If.  OoUndmani  Dasi  (2),  go  the  length  of  saying 
that  the  equity  of  redemption   cannot,    under  any  circumstances 
whatever,  be  sold  ;  nor,  in    fact,  is  there  any  authority  for  such 
a  doctrine  :  on   the    contrary,    there  is  a  large  number  of  eases 
in  which  rights    arising    out    of    an   equity  of  redemption  have 
been  dealt  with.    Nor  is    there    anything    in  Act  YIII  of  1859 
which   prevents    the    Court   from   selling  the  equity  of  redemp^ 
tion  when  the  mortgagee    is   the    party    who  is  plaintiff.    The 
words,  therefore,  in    the    note    to   the  decree  cannot  mean  that 
the  Court   has    not  the    power    to  sell,  nor  can  they  mean  that 
under    no    circumstances   will   the    Court    make*  an  order  for, 
sale,  because    if    it  were    so,    it  might  happen,  if  the  plaintiff 
chose  to  sue  on  the   covenant   in    the    deed,   and    the  defend- 
ant had  no  property  besides    the   mortgaged  property,  that  the 
plaintiff's  right  would  be  defeated  ;  but  it  is  perfectly  clear  that 
the  mortgagee  may  press    all  his    remedies  at  one  and  the  same 
time.    This  note   forms    no   part    of  the  decree ;  it  is  simply 
intended    to    show   that    the   eqaity   of  redemption  cannot  be 

(1)  Ante,  p.  60.  (2)  4  B.  L.  R.,  0  d  83, 
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aUao1i.ed  ot  aoM  withmt  the  special  leave  of  the  Court  ;  aee       ^^^ 
Mdekinnon  v.  Ounnes  Jhiindir  Ohoae  (1).  Nebbunjun 

MOOKKBJBB 

Mabkbt,  J«— This  is  an  application  made  by  the  plaintiff  to  OonwDAo 
obtain  ezecntion  of  a<  decree  by  sale  of  the  eqaity  of  redemp-  NaeaiwObi. 
tion  of  certain  property  of  which  he  is  the  mortgagee,  the  decree 
which  he  seeks  to  ezeonte  having  been  obtained  in  respect  of 
the  mortgage-debt  in  a  suit  which  asked  in  the  alternative  for  a 
decree  for  {orecloanre  or  sale.  He  has  made»  other  inefiectaal 
attempts  to  realise  his  mon^y,  and  has  now  came  back  on  his 
original  decree.  The  decre^^is  in  the  usual  form  of  money- 
decrees,  but  at  the  end  of  it  is  this  note,  which  is  described  as  a 
note  in  the  decree :  **  The  equity  of  redemption  in  the  property 
comprised  in  the  mortgage  is  not  liable  to  attachmeut  and  aiale 
under  this  decree/^  Now^  the  first  objection .  taken  on  the  part 
^  of  the  defendant  i^,  that«  quite  independent  of  .that-  note,  as  a 
rule  of  law  governing  this  Cpnrt»  the  equity  of  redemption  is 
notsaleable  upon  a  money-decree  obtained  by  a  mortgagee  in 
respect  of  his  mortgage-debt.  I  think  that  :that  contention  mn>t 
be  considered  by  me  as  disposed  of,  for  the  parpoptes  of  this  case 
at  leasti  by  the  observations  of  Peacock,  C. J.,  in  the  appeal 
case  of  Bamlochun  Sirkar  v.  SreemtUty  fiaminee  Debee  (2),  to 
which  reference  has  been  made.  I  sat  with  the  Chief  Justice  in 
that  case,  and  wl^ether  or  no  that  particular  obsjBryatio^  of  the 
Chief  Justice  was  assented  to  by  me  does  not  appear,. but  at  any 
rate  I  should  act  upon  it  for  the  purposes  of  this  case.  It  was  a 
considered  observation,  and  is  not  at  variance  with  any  decided 
case.  The  Chief  Justice  distinctly  says,  after  noticing  that  the< 
property  which  the  motgagee  sought  to  sell  was^  the  equity  of 
redemption^  that  it  is  discretionary  with  the  Court  to  grant  or 
refuse  the  sale. 

Then  it  was  objected  by  Mr.  Kennedy  that,  whether  that  be 
so  or  not,  the  note  which  I  have  read  is  an  absolute  prohibition 
so  far  as  this  case  is  concerned,  against  the  sale  of  the  equity  of 
redemption  in  execution.  In  his  argument  he  seemed  disposed 
to  pu  t  it  so  high  as  an  undertaking  on  the  part  of  the  plaintiff 

a)  1  !• .  J.iN.  S.,  370  (2;  Anhi  p.  60. 
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1872       not  to  proceed  ^gaiosfe  the  mortgaged   property,  or  «t  Any  rate 
Kbmuhjuh"  ^  ^  consent  by  the  plaintifE  to  tkatl    I  donH  think  I  cmi  tre^t  it 
liaoKuun    as  that.    It  does  not  appear  that  the  Court,  at  the  time  the  case 
OopwwBo    was  before  it,  in  any  way  intimated  that  that  undertaking  should 
KAtAiMDtt.  Y^  required  ;  and  the  mere  fact  that  the  minutes  of  the  decree' 
were  shown  to  the  plaintiff's  attorney,  and  assented  to  by  him, 
does  not    imply  any  consent  to  the  terms    of  the  decree,    but 
merely  that  the  decree  is  drawn  up  as  it  ou^ht  to  be  drawu  up 
with  reference  to  the  judgment  of  the  Court ;  and  ft  leaves  the 
question  as  to  the  true  cotistrnction  of  the  note  still  open.    I  had 
some  doubt  during  the  argument  upon  that  point,    it  seems'W' 
moi  however,  that  the  proper  oonstrtietion  to  put  on  it  is  that  it 
does  leave  some  discretion  to  the  Court.    The  opinion  which  I 
liore  expressed  npon  the  first  poioti  I  tliinki  assists  us  to  come 
to  a  oonelusion  en  this  point  also.     If  it  is  discretionary  with 
the  Coart,  as  the  late  Chief  Justice  says  It  is,  either  to  grant 
or  refuse  execution  by  attachment  and  sale  of  the  equity  of 
redemption,  it  oeri»inly  would  be  strange  if  the  Court,  when* 
granting  the  original  di^cree,  were  absolutely  to  take  that  disore- 
tion  away  from  the  Judges  who  might  be  called   on  to  execute' 
the  decree.    The  meaning  of  the  late  Chief  Justice  must  be  that 
in  some  oases  it  would  be  proper  to  execute   the  decree  iu  that 
form,  and  in  other  cases  not.    The  Court,  at  the  time  it  passed 
this  decree,  had  not,  and  oould  not  have  had,  the  circumstanes 
before   it  which    would  enable   it  to  say    how    that  discretion 
Abould  be  exercised*    It  therefore  seems  to  me   that  it  would  be 
improper  for  the  Court  to  do  that  which  amountpd  to  taking  away 
a  discretioti,  which  by  law,  according  to  the  case  which  has  been 
referred  to,  does  exist.    1  think,  therefore,  that  the^more  reason- 
able oomtmotion  to  put  npon  this  clause  is  that  contended  for 
by  Mr.  Woodroffe,  viz.^  that  it  was  only  meant  ad  a  guide  to  tbe 
Court  which  should  have  to  execute  the  decree ;  and  that,  in  this 
cate^  eaieeation  was  apt  to  issvo  against  the  equity  of  redemption 
as  a  maXtec  of  course    bi^t  only   wbjeot  to  tho  apodal  order  oi 
Ihe  Courts 

Then  comes  the  qn^tioot  bow  thia  dwcrokiott  ihoatd  be  rner- 
cised  in  this  case.  It  is  said  that  there  was  something  in 
the  nature  of  bad  faith   on   the  part   o£  the  plaintiff  in  asking 
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for  a  decree  in   this  form.    When   Mr.   Kennedy  referred  to  1872 

his    client's    affidavit^    the  dooision  in  Caurjon  v.  Oourjon  {IJ  kbe^unjdm 

was   not  before  me:  but  without  deciding   whether  that  affi-  M<^^J^" 

davit   can   be    read    or    noi    I  consider  that  there  is  nothing  Oofbndbo 

NARArM  Deb 

in  it  to  show  why  execution  should  be  refused.  The  only  ground 
stated  is  that  the  plaintiff  had  some  idea  of  escaping  the  ordinary 
results  of  a  decree  for|foreclo8ure  or  sale  by  getting  a  money- 
deqreo^  I  do  net  tUnk  it  is  reasonable  to  conclude  tiiat ;  because 
the  plainltfi^  or  the  persons  who  were  i^vising  him,  must  have 
known  what  extreme  difficulty  there  is  in  this  Court  for  a  mort- 
gagiee  to  obtain  execution  on  a  money-decree  agiunat  the  mort. 
gAgod  property^  I  think  I  ought  not^  ereu  if  I  look  at  th6 
IkflMavit,  to  gire  any  weight  to  it —  the  more  so  as  the  plaintiff 
has  had  no  opportunity  of  denying  the  statement. 

The  next  peint  is  whether  I  should  ordar  exeoation  ei/mpUtUer 
by  attachment  and  sale  of  the  mortgaged  property^  or  ilJce  tha 
course  whiok  has  been  proposed  by  the  plaintiff,  Mr.  Woodroffa 
very  fairly  admits  that  tliQ  defeudant  ought  not  to  be  put  into 
^ny  worse  position  than  if  a  decree  for  sale  had  been  originaUj 
passed^  I  think  the  defendant  should  be  put  in  the  same  posi- 
tion  as  if  9i  decree  for  sale  had  passed  in  the  first  instance^  with 
tills  exception,  thati  instead  of  there  being  a  direction  for  an 
account  to  be  taken  in  the  usual  way,  the  account  should  be 
treated  as  a  final  acoount  at  the  time  of  the  decree  ;  the  plaintiff 
to  be  entitled  to  no  mocQ  tha9.  6  per  cent*  interest  from  decree* 
On  the  other  hand,  J  ^e  no  reason  why  the  entire  period  of  six 
moAtha  diould  now  be  allowed*  There  Vill  be  an  order  for  sale 
in  the  termaof  .|in  ordinary  deorea  for  sale  within  four  months, 
from  thiadatfi,. with  provision  for  the  balance,  if  any,  nnrealifsed 
by  t^  sale*  I  make  no  order  as  to  the  oo4ts  of  thia  application; 
The  platntiS  ^iU  hftvie  liberty  to  bad  at  the  sale. 

Attorney  for  the  plaintiflT;  Mr.  Hatch. 

Attorney  for  the  defendant :  Mr.  CamelL 


itmlm 


(l)5B.^L.  R.,  App.,10. 


68  BfeNQAL  LAW  BEPQBTS.  [VOL.  X. 


APPELLATE  CIVIL. 


Befort  Mr,  JiUiio§  MarUp  41U  Jrr.  Jwtif  Ahulie. 

^  1872  In  ipHB  MATTF*  OP  THB  PETITION  OF  8.  J.  LESLIE* 

Sept,  16. 

Sufenntmde»€B  qf  Bigh  Oourt^U  #•  26  J^iet  d.  IW,  •.  15— ic<  VIII  qf 
1859, 4. 119— &l^m^  a»«i«  pari  qf  Deeree^-Jikri^dUUtm. 

Jndf^ent  Was  passed  9X  parte  against  a  defendant  who  bad  not  appeared.  The 
dtfendant  laild  to  show  cause  for  setting  aside  the  Jadgment  mider  s.  119  of 
AcibyX(I.of  1959.  He  noir  applied  to  the  Htgh  Oaar^  nnder  s.  10  of  il  ft  SS 
Vict.,  c.  104,  to  set  aside  a  portion  of  the  decree  as  having  been  paseed  without 
jurisdictioo.    The  Court  refased  to  interfere. 

Thb  land  Mortgage  Bank  of  India  haying  sned  S.  J.  Leslie, 
in  the  Ooart  of  the  Subordinate  Judge  of  the  24-P6rgannahs,  to 
recover  the  amonnt  due  tinder  a  mortg»ge|  and  in  default  of  pay* 
ilieDt  for  sale  of  the  mortgaged  premises^  obtained  on  ex  parte 
decree  for  the  amount  claimed  with  interest  and  costs,  and  in 
default  of  payment  lor  sale ;  the  decree  further  directing  that  in 
the  evefnt  of  the  proceeds  of  sale  being  less  than  the  total  amount 
of  principal^  interest,  and  costs,  the  plaintiff  should  be  at  Itbertj 
to  execute  the  decree  for  any  balance  which  might  remain  due 
against  the  defendant  Leslie  or  his  property.  The  defendant 
Leslie  subsequently  obtsined  a  rule  in  the  High  Courti  calling 
on  the  Land  mortgage  Bank  to  show  cause  why  the  decree  should 
not  be  set  aside  as  being  made  without  jnrt^ctton.  This  rule 
was  discharged  on  the  12th  July  1872  (1),  and  Leslfc  thereupon 
applied  for  and  obtained  another  rule,  calling  upon  the  Land 
Mortgage  Bank,  ''to  show  cause  why  the  decree  of  the  Court  of 
24-Pergunnahs,  made  on  the  16th  of  October  1871,  should  not 
be  set  aside  in  so  far  as  it  directed  that  the  plaintiff  should  be 
at  liberty  to  execute  the  decree  for  any  balance  that  might  re- 
main due  after  the  sale  of  the  property  coyered  by  the  mortgage- 
deed  dated  13th  September  1869,  and  why  the  proceedings 
taken  in  execution  of  the  said  decree  in  the  Court  of  the  Judge 

•  Ride  Nisi  No.  767  of  1S72. 
(I)  9  B.  L.  R.,  I7L 
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of  Moorshedabad   for  recoyery   of  sach  balance   as  aforesaid       W*^ 
should  nob  be  qaasfaed/'  In  thb 

The  petition  upon  which  the  rale  was  granted  stated  that,  in  ^p^^j  ^" 
pursuance  o{  the  decree  of  the  10th  October  1871,  the  plaintiffs  S- J.  Lbslib. 
(the  Land  Mortgage  Bank)  had  put  up  for  sale  the  mortgaged  pro- 
perty,  and  purchased  the  same  themselves  for  Bs.  10,000  ;  that 
under  the  said  decree  the  plaintiffs  had  caused  to  be  attached  the 
rent  of  the  said  mortgaged  property,  and  had  realized  the  sum  of 
Bs.  1,500  ;  that  the  costs  of  suit  amounted  to  Bs.  421-5-3  ;  that 
the  plaint  was  filed  at  a  time  when  the  defendant  S.  J.  Leslie 
was  in  no  way  personally  subject  to  the  jurisdiction  of  the  Court 
of  the  24Pergunnahs  ;  that  he  did  not  work  for  again  within  the 
jurisdiction  of  the  said  Court  ;  that  the  cause  of  action  did  nob 
arise  in  the  24-Pergunnahs  ;  and  that  the  said  decree,  so  far  as  it 
gave  liberty  to  the  plaintiffs  to  sue  out  execution  against  the 
defendant  or  his  property,  other  than  the  mortgaged  property, 
was  illegal  and  made  without  jurisdiction  ;  that  the  plaintiffs 
had  transmitted  the  said  decree  to  the  Zilla  Court  of  Moorshe- 
dabad for  execution,  and  had  issued  execution  for  the  sum  of 
Bs.  21,302-13-7  ;  and  that  the  amount  of  rent  realized  by  attach- 
iment  should  be  carried  to  the  satisfaction  of  the  costs  awarded 
under  the  decree.     * 

The  Advocate-Oeneral  offg,  (Mr.  Paxil)  for  the  Land  Mort- 
gage Bank  showed  cause. — The  suit  for  sale  could  only  *  bo 
brought  in  the  Court  within  whose  jurisdiction  the  land  was* 
and  a  Court  decreeing  k  sale  has  power  to  decree  paymei^t  of 

the  balance,  if  any,  remaining  unpaid  after  the  sale.  The  petl* 
tioner  by  hi3  failure  to  appear  losfc  bis  right   to    appeal.     He 

cannot  by  the  aid  of  s.  15  of  24  &  25  Vitst.,  c.  104,  be  placed 

• 

^n  the  position  which  by  his  own  conduct  he  has  forfeited. 
Further,  the  matter  is  concluded  by  the  decision  of  this  Court 
on  12th  July. 

Mr.  Woodroffe  for  Leslie. — A  decree  can  be  set  aside  in  part, 
BO  far  as  it  is  beyond  the  jurisdiction  of  the  Court  passing  it — 
Mannu  Lai  7.  tegite  (1).     This  Court  came  to  the  conclusion 

(1)  9  B.  L.  R.,  175. 

12 
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\^f2i       ihafc  tha  24*P6rgiiiittah8  Omri  had  exoMded  its  juriadictimii  l^ol 


In  trc      Aid  not  set  aside  the  decree  so  far  as  is  now  ashedi  bjeanse    the 

^Tmmor  «^*^^**s  ^^^  ^^^  *^^  b^&tB  the  Court, 
is.  J.  hmum 

Xhe  ^mAgmemiot  the  CSoart  was  delivered  by. 

AivsLiEjJ. — We  held  at  the  former  hearing  that  the  Jadge 
had  jurisdiction  to  ascertain  the  debt  dne  by  the  petitioner  to  the 
Land  Mortgage  Bank,  and  to  make  an  order  for  the  sale  of  the 
mortgaged  property  which  is  situated  within  the  local  limits  of 
ihe  jurisdiction  of  his  Cfonrti  and  to  award  the  costs  of  the  action 
to  the  plaintiff.  We  declined  to  entertain  the  qaestion  whether 
the  deeree  should  be  get  aside  in  part,  on  the  ground  that  there 

Wias  nothing  before  us  to  enable  ns  to  make  any  declaration  as 
to  the  es^tent  to  which  «aoh  an  order  should  operate.  It  ia  now 
said  that  the  materials  necessary  for  distinguishing  the  ^portion 
of  the  decree  that  pughtto  be  set  aside  were  and  are  b^ore  us» 
though  at  that  time  this  fiact  was  overlooked.  But  it  does  not 
follow  that  we  mast  modify  tbe  decree,  because  it  is  show4i  to  ua 
that  it  contains  provisions  which  should  not  have  been  embo*. 
died  in  it.  This  is  an  application  under  s«  15  of  the  High 
Courts'  Act,  asking  us  to  proceed  nnder  the  general  powers  of 
auperintendenoe  thereby  Tested  in  the  Court,  with  a  view  to 
aupply  to  the  petitioner  a  remedy  in  lieu  of  that  wbicKhe  has 
loet  by  his  own  deUberate  act.  Under  ordinary  circnmstancea 
the  petitioner  would  have  been  entitled  to  an  appeal  against  any 
decree  made  by  the  Judge  in  the  suit,  and  on  such  appeal  this 
Oourt  would  have  had  power  to  confirm,  reversoi  or  modify  the 
*  decree  of  the  lower  Courts  and  so  to  make  a  proper  decree  iu 
the  suit:  but  s.  U9  expressly  enacts  that  "  no  appeal  shall 
lie  from  a  judgment  passed  ex  parte  against  a-  defendant  who 
has  not  appeared,"  and  then  proceeds  to  provide  a  remedy  for 
a  defendant  who  can  establish  to  the  satisfaction  of  the  Oourt 
.eiA^r  that  the  summons  to  him  was  not  duly  s6rved,or  thait  he-was 
prevented  by  sa£Scient  cause  from  appearing  wheiji  the  suit  was 
called  on  for  hearing ;  bat  it  gives  no  remedy  to  a  defendant  who 
has  wilfully  or  carelessly  failed  to  appear  after  due  service  of 
summons.    It  has  been  found  both  by  the  Court  below  and  by 
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ikis  Gcmrt  &at  the  pdtiftioner  failed  to  make  out  any  right   to  a      187 
re-opening   of  the    case  nnder  s,    119,    and  that  he  has  con-      Ii^tbk 
aeqaently,  by  bis  own  omission  to  attend  to  the  summons,  lost  his  ^^^^^^^^ 
Hght  to  appeal  against  the  deecee.     We  are  now,  in. effeot, asked  S.J.  Lbslib^ 
to  restore  to  him  the  benefit  of  an  appeal  by  dealing  tvith  the 
case  Qsdeir  €nr  general  powers   of  superintendejice*    We  do 
not  thJak  w«  are  called  oa  to  consider  in  a  ptoceeding  in.  this 
form  what  may  be  the  consequences  of  the  Bank.^  taking  further- 
steps  to  realise  the  balance  still  due  under   the   decree.    The 
question  is  simply  whether  we  ought  to  give  an  extraordinary 
remedy  to  a  (^bfendant  who  has  deliberately  thrown   away  hia 
ordinary  remedy.    We  think  we  eughb  not  to  do  80>  and  thai 
the  rule  should  be  disohwrged  with  coats. 

Rule  dischargfid^ 


ORIGINAL  CIVIL. 


Before  Sir  Richard  OoucJ^  Ki.,  Oh^fJnsHae^  aiuf  Mr .  Ji$8tiC€  font^e». 

P.  F.  WYMAN  V.  A.  BANKS.  Nov.  28  i 

Deo.  9. 


Lihd — "Plaint f  Rejection  of-^Ironiccd  FiMicaiion'^Comineni  in  Newspaper.  * 

On  the  pretentation  o£  a  plalni  for  libel»  the  Court  ximak  «ee  whether  the  attegedl 
libenaas  matter  Bet  oat  in  the  plaint  is  really  libellons ;  if  it  ianot.  ther»  is  no. 
groond  of  action,  and  the  plaint  ought  not  to  be  admitted  WY 

If  the  worda  whieh  are  set  out  in  the  plaint  are  not  a  libel,,  the  pUiiatilf  oa«inot». 
by  aHegiog  that  they  were  printed  and  pabliRhed  by  the  defendant  with  the  iatMit^ 
to  injure  the  plaintiff,  and  bring  him  into  pablioBcandal  and  diegraoe^  and  to  ezpaie^ 
luAm  to  pablio  eopm  and  ridioole,.  and  to  cause  it  to  be  suapeoted  that  the  plaintiff' 
war  a  didkmest  perion^  and  had  been  aotuated  by  sinister  and  fsauduJent  motiveib. 
Viote  tihem  a  libel ;  nor  can  the  plaintiff  by  allogikig  that  words  are  spokon  ironic 
oaRy  niaka  them  iibeUoiia  if  they  do  not  appear  to  the  Cenrt  ta  be  so^ 

Afpial  against  an  order  by  Macphersoc.  J.»  diated  th^ 
23rd  August  1872,  rejecting  a  plaint. 

The  plaintiff  sought  to  recover  the  sum  of  Rs«  5,000  fron^ 
the  defendant^  the  printer  and   publisher   of  the  EngUahmo^'s^ 

(1)  Sfe  Naiffeh  BidMe  IKatdr  M  Kftan  r.  Ojoodhyaram  Khofn,  10  Uoo.  I.ik.,.Mk. 
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Saturday  Evening  Journal^   as  damagea  for  the  poblicatioB  of 
a  false  and  malicioas  libel. 

The  plaintiff,  a  tpember  of  the  Bengal  Council,  carried  on 
business  as  a  bookseller  and  publisher  in  Calcutta,  and  he  was 
also  a  shareholder  and  director  of  the  ^*  Calcutta  Central  Press 
Company,  Limited/'  He  stated  in  his  plaint  that  the  working 
>of  the  Company  having  been  unfavorable  during  the  year  ending 

80th  April  1872, 

* 

'*  The  plaintiff,  towards  the  close  of  that  year,  in  good  faith,  and  with- 
out any  sinister  design  of  profitirg  himself  of  his  firm  at  the  expense 
of  the  Company,  proposed,  on  behalf  of  himself  and  his  firm,  to  his  co* 
directors,  to  guarantee  to  fche  shareholders  of  the  Company  a  profit  of 
at  least  5  per  cent,  per  annnw,  on  the  paid-up  capital  of  the  Company^ 
for  the  period  of  one  year,  on  condition  that  he  should  be  made  tH^ 
managing  director  of  the  Company  for  that  year." 

This  proposal  was  accepted  by  the  directors,  and  set  out  in 
their  report  for  the  year.  The  plaintiff  stated  that  he  made  it 
in  the  belief  that  the  unfavorable  working  of  the  Company 
arose  from  divided  management,  and  that  his  experience  would 
enable  him,  if  put  in  sole  charge,  to  remedy  this.  (The  plaint 
proceeded  as  follows : — 


"  The  said  defendant,  well  knowing  the  premises,  and  contriving 
and  intendinjy  to  injure  the  plaintiff,  and  to  bring  him  into  public 
scandal  and  disgrace,  and  to  expose  him  to  public  scorn  and  ridicale* 
and  to  cause  it  to  be  sunpected  and  believed  that  the  plaintiff  was  a 
dishonest  person,  and  had  been  actuated  by  sinister  and  fraadulem^ 
motives,  in  making  the  aforesaid  guarantee  on  condition  of  being  made 
the  managing  director  of  the  Calcutta  Central  Press  ('ompany 
and  that  he  had  undertaken  to  act  as  such  managing  director  from 
unwortby  motives,  and  by  his  said  proposal  bad  rendered  himflelf 
a  fit  subject  for  contempt  and  ridicule*  falsely  and  maliciously  printed 
and  published  in  Calcutta,  on  the  30th  day  of  July  1872  in  the 
aforesaid  weekly  newspaper,  of  and  concerning  the  plaintiff,  and  of 
and  concerning  bis  conduct  •  *  •  *  the  following  ironical,  false 
and  malicious  libel,  that  is  to  say, 

'  While  walking  along  Wcllesley  Place,  I  saw  approaching  me  an 
ancient-looking  man,  walking  painfully,  and,  I  thought,  pensively 
witjh  the  aid  of  a  hardly  less  ancient-looking  stick.  The  long  lank 
looks  reaching  down  on  either  side  to  a  somewhat  snuffy   coat   collar,  «^ 
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ihe  pecaliar  air  of  respectabflity,  oombiifi^  with  paupemoa,  ilia  t  mark-       1872 
ed  tho  old  man's  gait,,  could  hardly  be  mistaken.    Surely  it  mu^t — no,  '""' 

it  cannot-^yes,  it    is-^yet     how  can    it  be  P    The  very  image  but   then  |., 

I  never  knew  him  to  go  without — it  ie.  by  Pollux  it  is,  indeed,  my  old  Bahsm, 
Mend  Diogenes !  Bnt  he  was  without  his  lantern.  There  was  the 
familiar  placid  smile,  a  little  sadder  perhaps  than  was  his  wont ; 
his  eyes  were  fixed,  as  usual,  on  the  ground ;  and,  as  usual,  he  was 
muttering  inwardly^.  He  would  have  passed  me  h^id  I  not  grasped  his 
arm  !— 

*  My  good  Diogenes.'  I  said,  '  I  hope  no  accident  has  happened  to 
your ' 

*  Gone,  gone,'  he  replied, '  gone  for  ever/ 

*  What  I  the  lantern  f 

'  The  lantern  P  Ah  !  much  more  than  the  lantern.  Diogenes'  occu- 
pation's gone,  gone  for  ever.' 

*  Good  heavens,'  said  I,   *you  don't  mean  to  say ' 

'  Ah !'  said  he, '  let  me  die  in  peace  ;  I've  found  an  honest  man.* 

'  An  honest  man/ said  1/ I  feel  faint  ;-^y0Ji  look  fain tr^oome  into  the 
Great  Eastern,  and  let  us  have— — r ""' '  Never  more,'  saifl  he,  '  never 
more ;'  and  handing  me  the  following  paper,  which  he  told  m^  would 
explain  all,  went  on  towards  the  river. 

It  occurred  to  me  afterwards  that  he  might  have  contemplated  sui- 
cide :  but  I  was  so  occupied  at  the  time,  pai'tly  by  surprise  at  the  absence 
of  the  lantern,  and  still  more  so  by  the  shock  his  explanation  caused 
me,  that,  I  grieve  to  say,  I  neglected  to  take  any  measures  for  hfs 
safety.  As  soon  as  I  had  somewhat  reaovQi*ed  m^  breath*  I  open^ 
the  paper  he  had  given  ine^and  here  it  is  for.  the  benefit  of  you^ 
readers." 

Then  followed  the  report  of  the  directors  of  the  Galcatta 
Central  Press  Company,  already  referred  to,  aimoancing  their 
acceptance  of  the  plaintiff's  offer  to  gaarantcte  5  per  cetit.,  on 
condition  that  he  was  appointed  managing  director.  After  th^ 
the  article  proceeided  :-^ 

''To  comment  upon  this  would  be  to  paint  the  lily ;  to  gild  refined 
gold.  1  would  oongiatnlate  the  citizens  of  Calcutta,  but.  that  1  fo^r 
their  singular  good  fortune  is  coupled  with  the  luss  of  mj  defurold 
friend. 

In  order  fully  to  appreciate  the  remarkable  character  of  F.  F.  Wy- 
i man's  offer,  it  should  be  understood  that  the  Company  had  suffered 
n    the  last   two     ye  ars  a  cash  loss  of   Bs.    4.000,    and    that  .  during 
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^^^       tiM  iMt  twttlre  raonfehs,  its   bosiaeBs  bad  f«llea  off  to  the  cKtoiit 

Wtmah      ^  npwikTdfl  of  Rg.     12.000.    After  thic  I   woald    mggitt  tli«t,   whan 

V.  he   brings  in  bis   bill   to  reform   the  mameipaltty   by  theintiodne^ 

^***'      iionof  the   electiTe  principle,  some  member  of   the     Conncil   should 

propose  as  aa  amendment   that  the  eirtire  oontn^  of   our  municipal 

affairs  shonld  be  vested  in  F.  F.  Wpnan." 

Macphtbbson,  J.,  rejected  the  plaint  as  disclosing  no  causa 
of  action. 

The  plaintiff  appealed  on  the  following  grounds : —  • 

^r»%.— That  the  article  was  libellous  and  did  constitute  a  cause 
of  action. 

SscofkHy.— That  the  plaint  ought  to  have  been  admitted,  and  the  de- 
fendant  called  upon  to  appear  and  answer  to  the  matter   therein  alleged. 

Mr.  Woodroffe  for  the  app6llant.-^The  article  U  prima  facie 
a  lib«l  ;  it  is  wholly  satirical  and  ironical.  The  writer  evidently 
means  that  Diogenes'  oocnpation  was  not  gone ;  that  he  had  not 
found  an  honest  man  ;  aad  that  the  good  fortune  of  the  oitisens 
of  Calcut'a  was  no  good  fortune  at  all ;  in  faotj  that  the  defend- 
ant was  dishonest.  In  The  Queen  v.  Dr,  Browne  (I),  which 
was  an  action  for  libel.  Holt,  C.J.»  said  oo  motion  to  arrest 
jndgmeat :  ^*  'Twas  shown  for  oaase  to  arrest  jodgment  thai 
there  was  no  caoae  to  oharge  ibe  dafendmit^  beoaoaa  he  said  no 
ill  thing  of  any  person,  and  all  he  said  was  good  of  then :  to 
which  it  was  answered  and  resolved  bj  the  Court  that  this  was 
laid  to  be  ironioal|  and  whether  'twos  so  or  not»  the  jury  were 
judges."  See  also  Boydel/ V.  JoTias  (2).  [Couch,  0- J.— If  yoa 
oharge  in  a  plaint,  that  language  is  used  ironically,  do  yoa  con- 

tei|d  that  that  constitutes  a  cause  of  action*  and  that  the  plaint 
ought  not  to  be  rejected  f }  When  the  plaint  is  presented,  tho 
duty  of  the  Court  is  simply  to  see  whether,  on  the  lace  of  it^ 
BUfposing  what  it  alleges  is  troe,  it  discloses  an  injury.  The 
qvestion  whether  the  words  were  or  were  not  used  in  an  ironica] 
sense  is  one  for  the  jury  at  the  Wial,  or  in  this  Court  for  the 
Judge  as  representing  the  jury ;  see    Jennet  y.    A'BeckeU    (3), 

(1)  Holt,  4  26.  (2)  4  M.  A  W.,  446.  (3)  L. ».,  7  Q.  B.,  1 L 
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wkeM   Mellor   and  Haniieik,    JJ.^  expressMilie  opinion  thftt       197S 
ii  WB8  for  ft  j«y,  mud  not  for  the  Courts   io  consider    wbethelr      wtmav 
tiM  wonb  tliere  x^horged  to  be  libeUoos  did  or  did  not  go  beyond         ^' 
the  iimils  of   foir  critioiam.     It  might   happen    that  on  the  trial 
the  plmntiff  eonld  prove  anteoedeot  facts  tending  to  show  malioe 
on    the   defendant's   part.     [Pomnnx^    J. — Oaght   not    sneh 
facto  to  be  set  oat  in    the  plaint  f]     That    is   not   necessary 
nnder  «.  26  of  Aot  VIII  of  ISSO.     [OO0CH,  C.J.--In  Hatoard  v. 
MftU  {1),  Mie  platnt   was  originally   rejected  by  Arnold,  X,  bat 
WW  admitted  on  appeal.  I  do  notj  however,  remember  the  grounds 
npon  which  it  was  admitt«*d,  nor  does  the  report  give  any  inform** 
ation  on   the  point :  bat   the  words  there  complained    of   were 
clearly  libellous.    If  the  allegations  had  been  true,  Mr.  Howard 
would  have    been    dismissed  from  his,  sitoation.]     In   Lakshmi 
Ammal  v.  Tikaram  Tova^i  (2),    the  Madras   High  Court  said  : — 
''  It  does  not,   we  think,  appear  that    the  subject-matter  of  the 
plaint   does  not  constitute   a    cause  of  action.    Whether  there 
appears  to  be  a  cause  of  action  that  is  likely  io  succeed  is  not  the 
question.    It  is  enough,  we  think,  if  it  appears  tiiat  the  subject* 
matter  alleged  raises   a  fair  4inestion  of   claim  or    right  for  trial 
and  detemrinattott  between    the   plaintiff  and  the  party  made 
defendant.    Where  that    is  the  case,    the  plaiotifE  is    entitled  to 
infirtrihite  iits  suit,   and  to  have  it  regularly    proceeded  with    and 
fully  heard,  and  a  decree  pronoonoed  npon  the  matter  in  qvestion/' 
In  rejecting  this  plaint»  Macpherson,  J.,    did  constitute  himself  a 
judge  of  the  |)robabitity  of    the  pkdntiiE's  saceess  :   all  that    he 
shottid  have  done  was  to  determine  whether  the  plaint  on  the  face 
of  it  diedosed  a   ckum  f or   trial  and  determtoation  ;    and    see 
Ftay  V.  JPfuy  (8).    The  writer  of   the  article   either  meant  that 
the  defendant  was   aknavo   or  a   fooh     [Couch,    GhTi^— -You 
mnstsUiafy   nsthat  a  wrilerin  a    newspaper   may   not   fairly 
comment   npon  this  maiter,  and  question  a  particular   person'^ 
ability  to  prepare   the    municipal   bill.    Pohti9ez,    J^-^There 
is  nothing  m    the  article  to  imply  diabenesty] «    The  law  granta 
BO   greater  immunity    to  a  writer  in  a    newspaper  than  to    any 
other  tndividual-*-CaifipMJ  v.    Spottiawoode  (4).    The   article  ia 

(I)  1  Bom.  H.  C.  Rep.,  App„  85.  (3)  17  0.   B.,  N.  S.,  d03. 

(2;  1  Mad.  H.  0.  Rep.,  24().  (4)  3  B.  &  S.J769. 
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1872       intended  to,  and  well  migbt^  cohrej  to  the  tnilids  of  penona  wbo 
Wymax      should  read  it  the  idea  that  the  defendant  is  a  dishonest  roan»  it  is 
''•  therefore  a  canae  of   action— Brirne^  v.  Allen  {1\     [Ootoh,  0*J. 

*— It  wonld  not  become  a  libel  because  people  beliered  itto  be  one.] 
If  thift  were  the  common  belieft  it  might  be  given  in  evidence  : 
thus,  in  the  case  of  a  earioatare,  the  remarks  of  per^sons  as  to  its 
likeness  t »  the  person  caricatured  are  admissible  in  dvidenoe. 
The  new  Evidence  Act  ( I  of  1872 )  goes  further :  by  s.  82,  el;  8j 
Illnstration  n,y  impressions  are  )*elevaat  facts.  I  submit  that  the 
learned  Judge  onght  in  any  case  to  have  admitted  the  plaint« 
giving  leave  to  the  d(}fendant  to  move  to  have  it  takta  off  the 
file»  the  qn 'Stion  would  tlien  have  bedn  argued,  as  a  demurrer 
would  be  in  England — Fray  v.  Fray  (2). 

Cur.  adv.  vuU.  • 

The  judgment  of  tlie  Court  w«s  delivered  by  , 

CotTGRj  C.J., — This  is  an  appeal  from  the  decision  of  Mac* 
pherson,  J.,  rejecting  a  plaint  in  an  adtion  brought  by  the 
plAintiff  F  F.  Wyman  for  a  libel  which  he  alleged  had  been 
))ub)i8hed  concerning  him  in  a  newspaper  called  the  English" 
man's  Saturday  Eoening  Journal.  Some  allusion  was  made  by 
Mr.  WoodrofFe,  who  appeared  for  the  appellant,  to  the  plaint 
havinjjr  been  rejected  by  the  learned  Jndge  without  hearing  the 
argument,  of  Connsel.  We  understand  that  no  application  was 
made  to  the  learned  Jndge  to  bear  Counsel.  If  any  such 
application  had  been  made,  Counsel  would  have  been  heard. 
Wo  have  had  the  advantage  of  hearing  Counsel  with  regard  lo 
the  plaint  being  admitted,  and  were  are  able  to*form  our  judg- 
ment after  the  matter  has  been  argued.  The  alleged  libel  is 
sot  ont  in  the  plaintj  and  there  are   also  allegations  which  show 

that  F.F.  Wyman  14  a  gentleman  filling  a  public  capacity,  and 
that  the  facto  whicK  are  commented  on  in  the  newspaper  are 
true.  .  The  question  is  whether  theflaint  shows  a  cause  of 
action.  Noiv^  in  an  action  for  libel,  it  is  a  question  for  tha  Court 
whether  the  Wurds  which  are  complained  of  constitute  a  ground 

(1)  3  H.  &  N.,  376.  (2)  17  C.  B  ,  N.,  S,  t>03- 
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of  action  ;  and  for  that  reason  the  words  alleged  to  be  libellous  ^^<^-- 
are  required  te  be  set  out  in  the  declaration  or  plaint.  That  is  wim..:: 
the  law  in  the  Courts  in  England,  and  the  same  law  must  -q^^'^. 
prevail  here,  q.lthough  the  procedure  is  somewhat  different. 
The  Judges  in  the  case  of  Wright  v.  Clements  (1)  clearly  state 
this.  Lord  Tenderden  says: — "In  actions  for  libel,  the  law 
requires  the  very  words  of  the  Ubel  to  be  set  out  in  the  decla- 
ration, in  order  that  the  Court  may  judge  whether  they  consti- 
tute a  ground  of  action  ;  and  unless  a  plaintiff  professes  so  to 
set  them  out,  he  does  not  comply  with  the  rules  of  pleading." 
Aad  Holroyd,  J.,  says : — "  Where  a  charge,  either  civil  or  crimi- 
nal^ i^  brought  against  a  defendant  arising  out  of  the  publication 
of  a  written  instrument,  as  is  the  case  m  forgery  or  libel,  the 
invariable  rule  is  that  the  instrument  itself  must  be  set  out  in 
the  declaration  or  ijidictment ;  and  the  reason  of  that  is  that 
the  defendant  may  have  an  opportunity,  if  he  pleases,  of  admit- 
ting all  the  facts  charged,  and  of  having  the  judgment  of  the 
Court  whether  the  facts  stated  amount  to  a  cause  of  action,  or 
a  crime.  For  it  is  clear  that,  when  it  can  be  shown  distinctly 
what  the  instrument  is  upon  which  the  whole  charge  depends, 
that  instrument  must  be  shown  to  the  Court,  in  order  that  they 
may  form  their  judgment.  A  defendant  is  not  bound  to  put  the 
question  as  a  combined  matter  of  law  and  fact  to  the  jury,  but 
has  aright  to  put  it  as  a  mere  question  oi  law  to  the  Court." 
Another  English  case  in  which  this  rule  is  recognized  is  Blagg  v. 
fiiiirt  (2).  That  is  an  answer  to  the  argument  of  Mr.  Wood- 
roffe  that  at  all  events  this  question  must  be  submitted  to  a 
Judge  of  this  Court  acting  both  as  judge  and  jury,  and  ought 
not  to  be  determined  on  the  question  whether  the  plaint  should 
be  admitted.  If  the  words  which  are  set  out  in  the  plaint  or 
declaration  are  not  a'  libel,  the  plaintiff  cannot  by  alleging,  as  lio 
has  done  in  the  present  pLiiiit,  "  that  the  defendiint  printed  and 
published  them,  intending  to  injure  the  plaintiff  and  to  briiip; 
him  into  public  scandal  and  disgrace,  and  to  expose  him  to  public 
scorn  and  ridicule,  and  to  cause  it  to  be  suspected  and  believed 
that  the  plaintiff  was  a  dishonest  person,  and  had  been  actual  ed 
by  sinister  and  fraudulent  motives,"  make  them  one ;  nor  can  Vue 

(1)  3  B.  &  A.,  506.  (2)  10  Q.  B.,  899. 
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I87d       plainti£E  by  alleging  that  words  are  spoken  ironically  make  them 
YifYViAK     lihellonSy  if  they  do  not  appear  to  the  Court  to  be  so.    The  rale 
^'        that  the  plaintiff  cannot  thus  extend  the  meaning  of  words 
beyond  the  in  natural  import  is  clearly  shown  by  the  case  of 
Wheeler  t.  Haynea  (1).    This  Court  sitting  now  in  appeal  from 
the  decision  of  Macpherson,  J.,  has  to  do  what  Macpherson,  J., 
had  to  do,  to  see  whether  the  alleged  libellous  matter  which 
is  set  out  in  the  plaint  is  really  libellous.    If  it  is  not,  there  is 
no  ground  of  action,  and  the  plaint  ought  not  to  be  admitted. 
In  determining  whether  the  word  '^honest"  is  used  ironically, 
and  it  is  meant  that  the  plaintiff  was  dishonest,  we  must  look 
at  the  whole  article.    We  must  look  at  the  context,  as  well  as 
the  words  which  are  said  to  be  ironical.    Looking  at  the  whole 
article,  it  appears  to  me  that  the  first  part  about  Diogenes  can- 
not be  understood  to  mean  that  F.  F.  Wyman  was  a  dishonest 
man.    I  do  not  think  it  can  at  all  fairly  be  understood  to  bear 
that  meaning;  and  with  regard  to  the  latter  part  of  the  article, 
where  the  writer  says : — "  In  order  fully  to  appreciate  the  remark- 
able character  of  F.  F.  Wyman's  offer,  it  should  be  understood 
that  the  Company  has  suffered  in  the  last  two  years  a  cash  loss 
of  Bs.  4,000,  and  that  during  the  last  twelve  months  its  business 
had  fallen  off  to  the  extent  of  upwarde  of  Bs.  12,000.  After  this  I 
would  suggest  that,  when  he  brings  in  his  bill  to  reform  the  Muni- 
cipality by  the  introduction  of  the  eleddye  principal  some  member 
of  the  Council  should  propose  as  an  amendment  that  the  entire 
control  of  our  municipal  affairs  should  be  vested  in  F.F.  Wyman:" 
that  is  nothing  more  than  a  comment  which  the  writer  might  fairly 
make  on  the  facts  which  he  had  stated.    I  can  see  nothing  in  this 
article  which  goes  beyond  a  fair  comment  on  th^  acts  of  F.  F. 
Wyman  as  a  public  man,  and  the  first  part  about  Diogenes  is  mere* 
ly  an  attempt  by  the  writer  to  make  a  little  'fun  at  the  expetise  of 
F.  F.  Wyman.    I  cannot  look  upon  this  as  a  libellous  article. 
X  think  that  the  decision  of  Macpherson,  J.,  was  right.     The 
appeal  must  be  dismissed. 

Appeal  dismissed. 
Attorney  for  the  appellant :  Mr,  Oliver. 

(1)  9  A  &  £.,  286. 
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Before  Mr.  Justice  Kemp^  Mr,  JiMtiae  Maepheraon,  and  Mr.  Justioe  Ainelie . 

1872 
In  thb  kattsr  ov  the  Pjbtition  of  HUftIS  OHUNDE&  MITTER  •  Jtme  25. 

Moonsifff  Diamiaeal  of^High  Court— -English  OommiUee— Jurisdiction. 

A  Moonsiff  haTing  been  dismissed  by  an  order  of  the  English  Committee, 
oonsistinff  of  four  Judges  of  the  High  Court,  applied  to  a  Division  B^ch,  con- 
sisting^ the  Chief  Justice  and  Mitter,  J.,  to  re-consider  his  case.  The  Chief 
Justice  having  dismissed  his  application,  while  Hitter,  J.,  considered  that  he 
was  entitled  to  a  re-hearing,  he  appealed  under  ol.  15  of  the  letters  Patent. 
The  Court  considered  it  unnecessarv  to  enter  into  the  merits  of  the  questions 
raised,  and  held  that  the  Moonsiff  having  been  removed  by  an  order  of  four 
Judges  f(»rming  the  English  Comq[uttee,  no  Division  Bench  had  any  power  to 
re-consider,  or  review,  or  set  aside,  or  to  order  the  Judges  of  the  English  Com- 
mittee to  re-oonsider,  review,  or  set  aside  the  detoion  of  the  English  Committee. 

Thb  facts  of  this  case  were  as  follows  :— 

Baboo  Hnris  Chnnder  Hitter,  Moonsiff  of  Bnrdwan,  was 
removed  from  his  office  bj  a  Besolution  of  the  English  Com- 
mittee, composed  of  f  oar  Judges  of  the  High  Court,  dated  the 
15th  September  1871.  He  thereupon  presented  a  petition  to  a 
Division  Court  consisting  of  Couch,  C.  J.,  and  Mitter,  J«,  pray- 
ing that  the  Court  would  be  pleased  to  '^  re-consider  and  review 
their  said  resolution." 

Mr.  Woodroffe  appeared  in  support  of  the  petition. 

The  following  judgments  were  delivered,  on  1st  March  1872, 
by  Couch,  C.  J.,  and  Mitter,  J. : — 

Couch,  C.J. — ^Mr,  Woodroffe  made  an  application  to  this  Divi- 
sion Court  that  we  should  re-consider  and  review  a  decision  of 
the  English  Committee,  which  was  made  on  the  15th  of 
September  1871,  by  which  the  applicant  was  dismissed  from 
employment  for  (as  Mr.  Woodroffe  described  it)  abuse  of  his 
judicial  position. 

*  Appeal  No.  2  of  1872^  under  d.  15  of  the  Letters  Patent  of  JOGS,  from  ail 
order  of  Conchy  C.J.,  dated  the  1st  March  1827. 


MiTTSB. 


00  BENGAL  LAW  REPORTS.  [VOL.  X. 

1872  The  grounds  upon  which  the  application  was  mdide  were 

In  thk      similar  to  those  upon  which  a  like  application  was  made  to  the 
MATTER  OF  QouTt  iu  the  case  of  the  Moonsiff  of  Pollfis. 

THR  Petition 
Chundbb         The  application  of  that  Moonsiff  has  been,  heard  by  a  Court 
composed  of  five  Judges,  and  judgment  has  been  given  that  the 
application  should  be  refused  (1).    The  reasons  which  the  Court 

(1)  The  resolution  of  the  High  Court  and  deciding    contested  eases    when 

dated  the  27 tb  July  1871,  in  the  case  of  the  witnesses  are  in  attendance  on  the 

the  Moonsiff  of  Pollys,  and  the  decision  dav  fixed  for    hearing,  the  Moonsiff 

on  his  application  for  a  review,  dated  habitually  postpones    them.    On  the 

the29th«fanuary  1872,were  as  follows: —  day  to  which  the  hearing  is  adjourned, 

instead  of  taking  the  adjourned  cas^o 

FsESSNT :  Mr,  Justice  Norman,  QficiaU  immediately  after  any  routine  or  other 

ing  ChUf  Justice,  Mr,  Justice  Loch,  business  which  will  not  admit  of  delay, 

«  Mr.  JiLstice  L.  8,  Jackson,  and  Mr.  giving  it  priority  ove^  case»  in  which 

Justice  E.  Jackson.  there  has  been  no  adjournment,  the 

Moonsiff  habitually  takes  up  small  and 

Bead  the  following  correspondence: —  unimportant  cases  which  go  to  swell 

A  letter  from  the  Judge  of*  Dacca^  his  returns.  These  postponements  are 
No.  142,  dated  IGth  February  last,  re-  made  without  any  reference  to  the  in- 
porting  the  result  of  his  personal  en-  terest  of  the  suitors,  or  the  duty  of  a 
quiry  into  the  cause  of  certain  arrears  judicial  officer  aa  regards  tlritnessea 
on  the  file  of  Baboo  Deenonath  Mullick,  who  attend  in  obedience  to  a  summons. 
Moonsiff  of  PolUs  as  evincing  wilful 

and  systematic    disobedience  on  the  One  case  is  a  auiBcient  illustration 

part  of  the  Moonsiff  of  the  law  and  the  of  the  delays  of  such  cases  in  the  Couxt 

Circular  Orders  of  the  High  Coort.  of  the  Moonsiff  of  Poilas. 

A  letter  from  the  Officiating  Begis-  No.  428  was  a  suit  for  the  possession 

trar.  High  Court j  to  the  Moonsiff  of  of  hind  instituted  on  the  4th  of  April 

PoUAs,  dated  8rd  April  1871,  No.  1046,  1870.    After  the    issues  were  fram^ 

suspending  that  officer  and  calling  up-  (20th  April  and  16th  May),  the  17th  of 

on  him  to  show  cause  why  he  should  Jane  was  fixed  for  the  hearing. 

not  be  removed  from  his  office.  /\    ai.    i  n±.x.     *   t  -a-  a- 

On  the  17th  of  June  witnesses  at 

A  letter  from  the  Officiating  Begis-    tended,  but  were  not  heard. 

tear  to  the  Judge  of  Dacca,  informing  Pogtponed  to  7th  of  July  with  a  Birni^ 

him  of  the  foregomg  suspension,  and  i^r  result                            ^  ir*i,*A»  oi«ii 
intimating  that  the  explanation  called 

for  from  the  Moonsiff  should  be  sub-  Postponed  to  9th  of  July  with  a  like 

mitted  through  him  (the  Judge).  resxUt.                        • 

A  letter  from  the  Judge  of  Dacca,  Postponed  to  15th  of  September  aa 

No.  581,  dated  21st  June  1871,  forward-  before. 

ing,  with  comments,  the  Moonsiff's  ex-  r^_.         ^  ^   ^  .  ^     ^         ^*, 

planation  and  the  diary  of  the  Moon-  Postponed  to  28th  October.    Defend- 

Siff's  Court.  *'^^'®  witnesses  in  attendance  as  before. 

After  full  considemtion  of  the  fore-  Postponed  to  17th  November.     Wit- 
going  correspouclonce  and  papers,  the  nesses  attended.    Three  of  plaintiff's 
Cotirt  proceeds  to  put  on  record  the  witnesses  examined. 
cc.i|.:lu>Mons  it  haa  arrived  at  in  respect  Postponed  to  18th  November.  Wit- 
of  the  Moonsiff,  Baboo  Deenonath  Mul-  nesses  attended.    Three  witnesses  e^- 

Jt  is  shown  that^  instead  of  taking  up      Postponed  to  19th  November.  Defend- 
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gave  in  that  judgment  I  think  are  applicable  to  the  present 
case.    I  see  no  distinction  between  the  two  cases ;  and  for  the 
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ant's  witaessea   attended.    Three  of 
defendant's  witnesses  examined. 

Postponed  to  8th  December.  Three 
of ,  defendant's  witnesses  present  not 
heard. 

Postponed  to  22nd  December.  De- 
fendant's witnesses  not  heard. 

Postponed  to  23rd  December.  De- 
fendant's witnesses  not  heard.  Wit- 
nesses sent  away. 

Postponed  to  31st  December.  Plaintiff 
petitioned  to  make  defendant  a  witness. 

Postponed  to  12th  Jannory  1871. 
Defendant  examined.  Local  enquiry 
ordered,  .and  case  farther  adjoomed. 

In  January,  on  the  thirteenth  of  the 
days  for  which  the  case  was  fixed,  it 
was  discovered  that  a  local  enquiry 
was  necessary,  a  matter  which  the 
Moonsiff,  if  he  had  taken  up  the  case 
and  paid  proper  attention  to  it,  would 
have  found  out  on  the  7th  or  9th  of  July. 

The  Moo^iff  professes  to  give  an  ex- 
planation of  the  causes  of  the  several 
adjournments.  The  postponement  on 
the  17th  of  June  was  made  by  the 
MoonsilfB  predec^3S6r ;  the  7th  of  July 
may  therefore  be  taken  as  being  thfe 
first  day  on  which  the  case  stood  on  the 
Moonsiff's  list  as  an  adjourned  case. 
The  Moonaiff  writes : — 

On  the  7th  of  July  1870  decided  one 
original  suit,  7  of  1870 ;  fixed  issues 
in  four  cases;  and  examined  sixteen 
witnesses,  of  whom  ^ve  were  examined 
in  original  suit,  954  of  1869. 

The  Moonsiff's  diaary  ahowB  what 
was  the  work  w4iich  he  did  on  this  7th 
of  July.  A  oopy  of  the  entries  on  that 
day  shows  that  in 

K6.  Sf54  of  1869,  three  witnesses  for 
plaintiff,  and  two  for  defezidant,  were 
exkmined.  Postponed  because  there 
was  no  time  to  decide  it. 

No.  718.  Three  witnesses  for  plaint- 
iff examined.  Postponed  because  there 
was  no  time  to  decide  it 

One  decree  em  parU,  two  witnesses. 

No.  786.  Two  witnesses  examined. 
Postponed. 


In  thb 
kattbb  of 


CHTTMDBa 
VITTBB.- 


No.  776.  One  witness  for  plaintiff,    *'*  '^  "'^ . 
and  two  for  defendant,  examined.  Case         "^5*^  ™ 
postponed.  °'  H^*"* 

No.  1085.  One  witness  for  plaintiff. 
Case  postponed. 

Four  cases,  issues  framed. 

The  8th  was  a  holiday. 

On  the  9th  the  Moonsiff  says  he  dis- 
ixwed  of  one  original  suit,  four  claim 
cases  under  s.  246  of  Act  VIII  of  1859, 
und  framed  issues  in  four  original 
cases.  Examined  eleven  witnesses. 
The  diary  is  as  follows : — 

One  claim  admitted  on  evidence  of 
two  witnesses. 

One  rejected,  four  witnesses. 

One  suit  decreed  ex  parte. 

One  claim'  admitted^  two  witnesses 
heard. 

One  certificate  case,  two  witnesses. 

One  witness  heard  for  decree-holder 
in  claim  case. 

Four  cases^  issues  framed,  ea  parte^ 

The  Moonsiff,  by  way  of  explanation 
why  the  claim  and  other  cases  were 
taken  up  before  the  adjourned  case, 
says : — **  As  Saturdays  are  devoted  to 
the  hearing  of  miscellaneous  cases,  I 
disposed  of  several  cases  of  that  kind 
on  that  day,  including  claims  to 
attached  property  under  s.  246  of  Act 
VIII  of  1859,  and  I  had  no  time  left 
on  that  day  to  take  up  the  case  No. 
428." 

The  Judge  notes  that  this  excuse  is 
not  warranted  by  tibe  memorandum 
book  of  cases  fixed  for  hearing,  which 
shows  suits  foir  hearing  in  every  stage, 
fix>m  the  hearing  of  the  plaintiff's 
witnesses  to  fin^  decision,  to  have 
been  fixed  for  hearing  on  Saturdays 
just  the  same  as  on  other  days. 

The  Judge  has  gone  through  the 
details  of  work  done  by  the  Moonsiff  on 
each  of  the  several  days  on  which  the 
postponements  occurred,  and  the  con- 
clusion at  which  he  arrives  is  that,  in 
four  days  out  of  five^the  Moonsiff  did  not 
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1872       reasons  given  in  that  judgment,  which  it  does  not  appear  to  me 
Ik  thx      necessary  to  repeat  now,  it  having  been  seen  by  Mitter,  J., 
''^Pvn  ^'  ^  think  the  application  in  the  present  case  ought  to  be  refused. 

ofHitbis 

Chundsb                                                                -  .  ^     , 

MiTTSB.      ^^^  anytMng  approacmng  to  a  fair  the  duties  of  whioh  He  ia  either  unable 

day's   work,  and  adds  that  he  thinks  or  unwilling  to  perform.    The  Coilrt 

the  diar^   shows    that  the    Moonsift  accordingly,   in  the   exercise  of  the 

systematically  put  off  contested  cases,  power  vested  in  it  by  s.  88  Act  VI  of 

and  took  up  m  parte  cases    to   the  1871,  is  pleased  to  order  that  Baboo 

great   injury   of  the  parties  in  the  Deenonath  Mullick,  Moonsiff  of  PoUia* 

contested  and  more  important  cases,  in  Zillah  Dacca,  be,  and  he  here^  iB« 

The  Judge  adds : — "The  book  shows  removed  from  Uie  office  of  Moonsiff. 

inoontestably  that  the  gireater  part  of  '                                                         » 

every  day's  work  was  regularly  post-  Ordered,  that  one  copy  of  the  for». 

p^ed  day  by  day.      He  says:— "It  is  going  order  be  forwarded  to  the  hite 

not  powible  to  brieve  thiU;  the  great  i^^ifl.   Baboo  Deenonaidi  MuUick, 

'Sf'^v^Lti     POfigwnements  were  not  for  his  information,  and  another  copy 

at^butable  to  the  mdolmoe  and  in-  ^  i^^e  Judge  of  Dacca  for  his  inf orma- 

diiference  of  the  Moonsiff .      He  points  tion  and  Kuidanoe. 

out  "the  great  and  unjustinable  in-  ^ 

oonvenienoe  and  expense  to  which  the  ^       «.•».,      ,   «     ,     ^^     ^ .  ^ 

suitors  and  witnesses  were  subject."  B^i^e  8trBu:hard  Cou<^,  Kt,  Chtrf^ 

JugtieA,  Mr.  Jugtxee  Loch,  Mr.  Juiitee 

In  the  opinion  of  the  Court  these  ^^  ^^^  j^^  g^  Jockwn. 

conclusions  of  the  District  Judge  are 

fully  made  out.  ^ 

Ik  Tmi  KATTBa  oi"  the  Piwtion  of 

^     xt..      .     ^  •    Av  XXI.   nr        -m  DEENONATH     MULLICK    fLAT* 

One  thing  is  certain  that  the  Moonsiff  Moohbii'f  of  Pollas). 

has   habitually   neglected   the   plain  '* 
duty  ef  t*^^"g  up,  and  of  hearing  out« 

each;case  on  the  day  fixed,  a  rule  to  The  Judgment  of  the  Court  was  deli- 

which  the  attention  of  judicial  officers  vered  by 
was  pointedly  <»dled  by  the  Circular 

Order  of  the  18th  of  October  186a,  covca,  C.  J.— In  this  case  an  ap- 

^^-  ^^*  plication  was  originally  made  to  myself 

and  Glover,  J.,  by  Mr.  Woodroffe,  on 

The  Cirouhir  Order  of  the  7th  of  behalf  of  the  Moonsiff  of  PoUAs,  who 

December  1866,  No.  80,  contains  a  warn-  had  been  removed  from  his  office  by  an 

ing  that  the  Court  will  not  aUow  the  order  of  the  Judges  of  this  Court  who 

law  and  orders  whioh  require  that  each  form  the  English  Committee.  Consider- 

case  shall  be  taken  im  in  its  appointed  ing  that  it  raised  a  question  of  much 

time,  and  then  and^ere  tried  out,  or  importance,  I  thought  it  desirable  that 

regularly  adjourned  for  some  sufficient  the  application  should  4>e  heard  by  my- 

cause,  to  be  treated  as  a  dead  letter.  aelf  and  the  other  Judges  of  the  Com- 
mittee who  were  acquainted  with  the 

The  Court  warned  judicial  officers  ^^^^  ^  ^^^  the  case  had  been 

who  should   disregard   the   Circular  diapoeedor. 
Order  of  October  1868  that  they  would 

render  themselves  liable  to  dismissal.  Mr.  Woodroffe  contended  that,  as  the 
The  Court  pouited  out  that  it  was  Court  now  derives  its  powers  from  Act 
determined  to  enforce  its  orders,  and  VI  of  1871,  the  Bengal  Civil  Courts' 
expressed  its  conviction  that  severe  Act>  removal  or  suspension  of  a  Moon- 
example  would  be  needed.  It  seems  siff  under  s.  88  of  that  Act  must  be 
to  the  Court  that  the  occasion  for  either  a  judicial  proceeding,  and  be 
making  that  example  has  come ;  that  ordered  by  one  of  the  Division  Courts 
Deenonath  Mullick,  late  Moonsiff  of  sitting  in  the  usual  way;  or,  if  it  is  to  be 
PolUs,  must  no  longor  retain  an  (Mgg,  considered  an  executive  rather  than  a 
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MiTTSB,  J. — ^The  petitioner  in  this  case  was  the  Moonsiff  of       1878 
Bnrdwan,  and  was  remoyed  from  his  office  by  an  order  passed  by      Iktsk 

jadipial  act,  it  must  be  the  act  of  the  Bure»  the  Court  may  remoTe  or  enapend    matteb  or 

whole  Court  j  and  inaamuch    as  the  him  upon  mi^H^g  auch  enquiry^  and  *""  ^btitiow 

Moonsiif  in  this  case  had  not  been  bo  giving  him    such  an  opportunity  of     cLi^^glT 

remoYed,  his  ease  oughtto  be  re-heard,  being  heard  as  it  may  think  fit    We      Mrrrra. 

S,  83  of  the  Bengal  Civil  Court's  ^^^^ »  Moonsiff  ought  not  to  be  re- 

Act,  1871,  provides    that    the  High  moved  or  suspended  as  a  punishment, 

Court  may  appoint  a  commission  for  or  reduced  to  a  lower  grade,  without 

enqviriBg  iato  the  alleged  misconduct  having  bad  an  opportunity  of  being 

of  any  Moonsiff,  and  on  receiving  the  heard  :  but  the  mode  of  hearing  is  in 

report  of  the  result  of  the  enquiry  may,  the  discretion  of  the  Court,  and  it  is 

if  it  thinks  fit,  remove  him  from  office,  not  bound    to  adopt  any  particular 

or  suspend  him,  or  reduce  him  to  a  mode.    The  rule  that  a  person  cannot 

lower  grade.     The  High    Court  may  he  removed  from  an  office,    without 

also,  under  the  same  section,  without  ^having  an  opportunity  of  being  heard, 

appointing  any  Commission,  remove  o»  was  affirmed  by  the  House  of  Lords 

suspend  any  Moonsiff,  or  redtice  him  in  The  Queen  v.  Saddlev^e  Company  (a), 

to  a  lower  grade.    The  section,  it  ap-  and  although  in  the  case  of  an  officer 

pears  to  me,  includes  two  classes  of  removeable  at   pleasure,    a   removal 

cases :  one,    where    the    Moonsiff  is  without  it  might  be   valid,  we  think 

charged  with  misconduct,  and  it  is  this  Court  ought  to  adopt  the  rule 

proper  that  there  should  be  a  formal  when  it  exercises  the  powers  conferred 

and  public  enquiry  into  the  truth  of  lipon  it  by  this  Act. 

the  duirge;  the  other,  where    from  Mr.  Woodroffe  contended  that  the 

general  miwonduct,  or  neglect  of  duty  ^^^^        suspensionof  a  JZ2ff 

or  incapacity,  it  may  be  ii^B«T.to  ^aerithe  Act  is^^^W  Jro^^ 

remove  or  suspend  him,  or  reduce  him  ^^a    '  .x  ^  v„ ,  V  J**^"«"  proceeoing, 

to  a  lower  grade.    In  the  former  cases  TiM^Lc^'^'^T.^^'Y^^'''^ 

the«»wiUbearegular  judicial  enquiry,  LS  In^^'  "^-^^  .f  ^^^'T.^^  * 

the  provisions  ofAct  XXXVII  of  IBW  2!^^^.?^'  fT  ""  *^v  T  "'  *^^ 

beinimade  applicable:  but  the  High  "^P^^^.o^f^^ttoniey  by  the  Court 

Co^  is  not,  we  think,  bound,  on^c  T!^   l^^  !i*^  '  ^^'  ?  ''^*' "  ^"^ 

ceiving  the  r;port,  to  mLte  any  father  ?,t^2 1  ^  ^^T!?  ^^  .*^"  ^^' 

enquii^.or  to^Jlow  the  Moo  Jiff  to  be  ^^^^  ""^^^  wholeofthe 

heard  by  way  of  appeal  against  the  ^^' 

report.  The  Court  may,  if  it  is  satis-  8.  18  of  24  &  25  Vict.,  c.  104  (the 
fied  with  the  report,  at  once  remove  or  High  Courts'  Act),  provides  "  subject 
suspend,  or  reduce  him  to  a  lower  to  any  laws  or  regulations  which  may 
grade.  The  act*  of  the  Court  may  be  be  made  by  the  Ctovemor-General  in 
considered  a  judicial  one,  as  the  Court  CouncU,  the  High  Court  established  in 
determines  whether  there  is  just  cause  any  presidency  under  this  Act  may,  by 
for  the  removal  or  suspension  ;  but  it  its  own  rules,  provide  for  the  exercise 
by  no  means  follows  from  this  that  the  by  one  or  more  Judges,  or  by  Division 
Court  is  to  adopt  aU  the  forms  of  a  Courts  constituted  by  two  or  more 
Judicial  enquiry.  And  it  appears  to  us  Judges  of  the  said  High  Court,  of  the 
that  by  this  Act  the  Court  has  vested  original  and  appellate  jurisdiction 
in  it  the  powers  which  the  Govern-  vested  in  such  Court,  in  such  manner 
ment  had,  a«d  whidi  were  reserved  to  as  may  appear  to  such  Court  to  be  con- 
it  by  s.  25  of  Act  XXXVII  of  1850,  and  venient  for  the  due  administration  of 
the  Moonsiff  being  removable  at  plea-  justice." 

(a)  10  H.  L.  Ca.,  404. 
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the  Judges  of  the  English  Committee  of  this  Court  on  the  IGth 
iNTHs  of  September  1871.  He  now  applies  to  us  for  are-consideration 
"^  P»Tmoi,  of  his  case,  urging,  among  other  grounds,  that  the  Judges  of  the 
English  Committee  had  no  authority  to  pass  the  order  above 
referred  to,  and  that  the  said  order  is  otiierwise  invalid,  inas- 
much as  it  was  made  without  hearing  him  through  his  Counsel| 
notwithstanding  that  he  had  aslced  for  leave  to  be  so  heard.  I 
am  of  opinion  that  this  contention  is  valid,  and  the  petitioner 
is  entitled  to  a  re-hearing. 

In  accordance  with  the  opinion  of  the  Chief  Justice,  tlie  ap- 
plication was  dismissed ;  and  the  petitioner  preferred  this  appeal 
under  the  Letters  Patent,  1865,  d.  15. 


Now  it  oannot  have  been  the  inten- 
tion of  the  Legislature  that,  whiUt 
judicial  duties  of  the  gravest  impor- 
tance, either  civil  or  criminal,  may  be 
performed  by  one  Jndge,  or  a  Division 
Court  composed  of  two  Judges,  the 
other  duties  of  the  Court,  many  of 
them  being  of  little  importance,  and 
some  purely  ministerial,  are  to  be  per- 
formed by  all  the  Judges.  It  would 
be,  we  might  almost  say,  absurd  to 
buppose  this.  The  section  must  not 
be  construed  strictly,  but  liberally  and 
comprehensively  :  and  we  think  the 
meaning  of  the  Legislatiire  oannot  be 
carried  into  complete  effect  except  by 
construing  jurisdiction  to  include  the 
exercise  by  the  Court  of  all  powers, 
either  of  an  original  or  appellate 
nature,  which  are  conferred  upon  it. 
And  for  the  same  reason,  the  word 
'  jurisdiction'  in  the  30th  dause  of  the 
Charter  should  receive  the  same  oon- 
etruction.  We  may  refer  to  s.  15  as 
containing  powers  which  it  could  not 
have  been  intended  that  aU  the  Judges 
must  concur  in  exercising. 

Since  the  passing  of  the  Bengal  Civil 
Courts'  Act,  no  formal  rule  has  been 
made  as  to  the  exercise  by  the  Court  of 
the  powers  contained  in  it,  but  as  a  rule 
the  powers  have  been  exercised  in  some 
cases  by  the  Judge  in  charge  of  the 
English  Department,  and  in.  others  by 


the  Judges  composing  the  English 
Committee  aeoordiag  to  the  nabore  of 
the  case,  in  the  same  manner  as  similar 
powers  were  exercised  by  the  Court 
before  the  passing  of  the  Act.  The 
ease  of  the  present  applioant  has  been 
disposed  of  in  the  same  manner  as  it 
would  have  been  if  a  formal  rule  had 
been  made.  It  haa  been  determined 
on  its  merits  by  the  same  Judges,  and 
I  do  not  consider  that  the  abeence  of  4 
formal  rule  famishes  a  ground 'for  a 
re-hearing  of  the  case. 

The  application  is  therefore  rejected. 

Jackson,  J. — The  judgment  just 
delivered  is  the  judgment  of  us  all : 
and  I  wish  only  to  add  the  following 
statement : — 

It  appears  that,  since  the  passing  of 
Act  XVI  of  1868,  and  of  Act  VI  of  1871 
the  case  of  four  MoonsiSs  have  been 
inquired  into  with  the  result  of  their 
dismissal  from  office ;  and  in  each  case 
the  matter  wias  decided  by  the  Judges 
composing  what  is  called  the  English 
Committee.  In  the  case  of  Baboo  Dee- 
nonath  MuUick,  the  present  petitioner 
(as  also  in  the  other  oases),  the  fullest 
opportunity  was  given  to  him  of  mak- 
ing his  defence  and  ju8tification>  and 
that  defence  and  justification  were 
most  fully  considered. 


iUbM  AmardndiTfidih  OhiatUrjee  tot  thd  Moonsiff,  flilna.  ^^^af 
rttiitsbit^  J.^^What  Id  the  obtare  of  fchis  proceeding  f  Stippohl^  in  ^bb 
tl^  ftikke  ato  order,  hov^  is  it  to  b^  Oartied  otit  ?  Tbd!^  itp^toa^  ^^^ 
tfdm  lo  the  Bividiotl  Betich  Was  a  review,  atid  the  setiblf  Jddge  dr 
made  aa  order  rejeoting  it.  There  is  no  appeal.]  If  yott)^  Lofd^  ^it^H 
Gilfif il  tllfbit  that  thd  Bnglish  domtnittee  Ate  Wh)figf,  tad  thai 
tlMi  MoMMft  WW  efititlc^  to  to  heard>  he  might  make  a  sabirtU' 
tlM-apjoSieation  to  be  t^stored  to  his  post.  Inhere  k  nothfug  in 
tli0  IiiW  to  etiable  the  Jadged  of  thid  Conrt  tO  form  ati  flnglMl 
Ghmitiee,  luiB  to  ffife  the  Oommiitee  the  tx>wer  to  do  o#rtain 
asls.  Biippoae  a  Oommissioner  took  it  npon  hiiii^elf  to  dfanuas 
9  ICMaftiff  t     [M AoVtiMsoU)  J.-^6at  this  Was  dOne  by  the  HigK 

Graft]    tt  was  dOD§  by  the   ting^lish   CoMmittoo  who  ^t6 

eUti^tiiM^d'Wl^  pOWeiPS  to  do  00i«tain  ministerial  adCd.  Thoy 
<*Mdt  Hot  ad  a  Ootttt.  Tho^  proper  way  hei^  WotUd  hate  bOett 
to  appoint  a  eommis^ion  to  eHqtiire  itito  the  altegod  misOotdtiOt 
Gftthe  Mbdnsiff  ander  the  provisiohs  of  Act  VI  Of  ISt^l.  fho 
vf^s  Of  OL  IS  of  the  Letters  Patent  of  1865  are  iai'ge  enough 
tO^{abkidd  thibHase.  The  application  to  the  Division  fiench 
was  a  substantive  application^  on  the  ground  thai  thd  linglisfc 
Committee  had  no  jurisdiction.  It  ia  true  that  the  word 
**f^i^w*  is  usOd  in  the  petition^  but  it  must  be  received 
ill  iho  dM«e  met^lf  Of  a  re^consideration  of  the  matter,  tt  is 
nIAjttit  to  tOstridt  its  meaning  to  the  tOchnical  and  legal  sense; 
A «'  rt^OW*'  i6  t  re^hOaring  Only  *  by  the  same  ;tudges  who  tried 
Ae  cIlAe.  The  applicatioil  Was  td  a  t>ivi8ion  Bench  of  the  £tigh 
Cou^ ;  oot  to  the  English  Committee.  It  is  a  hardship  on  the 
petitioner  that  lie  should  be  dismissed  by  the  gentlemen  of  the 
Ettgtiili  COfMttittee  not  as  Judges^  and  without  a  hearingj 
iiMl^dbf  tho  pi^pet    course  which   is  pointed    out  by  the  law 

being  ad6i)fod. 
The  judgment  of  (be  Court  wBs  delivered  by 

MAO^flRBsoSy  J.  (who^  after  stating  the  &ctB|  continued.)** 
putting  on  One  side  the  question  whether  the  decision  of  thd 
Chief  Jtf^tidO  in  this  matter  *  is  a  judgment  within  the  mean'* 
ing    of  dl.   l9    from    which    any    appeal    lies^  ii  appears  to  us 

14 
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^^^       that  tfaere  is    another    and    fatal    prelimiiiary    objeoliop  U>  ||ie 
'    In  th b    '  whole  applicaiiuii  of  the  petitioner,    which   readem-  Uie  pfXHWddr. 
TBc^BTm  N  ^^^  ^^  ^^  taken  wholly  bad,  and  makes  it  unneceasary  for  oa  (f^; 
'  or  HuKiB    enter  now  into  the  merits    of    the    questions   he  desires  to  WK^i 
tet!"    before  na. 

Haying  been  removed  from  his  office  by  a  resoloiion  or  or^|W> 
of  {Mr  Judges  of  the  Court  (the  Boglish  C0oimilt0e}^:llirti 
petiti<>ner  has  applied .  to  a  Diyision  Bench,  consistiog  of  t«y>< 
9lb0r  Judge£»  of  the  Court,  praying  (be  Court  (p>roYJew.  Mfli 
rehconsider  the  resolution  which  removed  him.-  Bat  it  is  qwtei 
clear  that  no  Dirision  Bench  has  any  power  to  re  oonsider^  •tr : 
ireiri^w,  or  set  aside  a  decision  of  (he  English  Committee,  or  to^; 
order  the  Judges  of  the  English  Gommitlee  to  re^^onsider,  or  xe^i 
Viewi'  or  set  aside  their  decision  i  and  that  no  prder  wliisli  (h|^ 
i$rst  Bench  could  have  made^  or  which  we  now  can  make>  |K>ii)ci , 
\^  any  possibility  restore  the  appellant,  or  render  it  incombeni , 
on  the  English  Committee  to  review  their  proceedings.  Tha^, 
being  so,  the  petitioner's  application  is  wrongly  copceived,  Hnd 
uHist  be  wholly  infrnctuous*  We.  therefore  decline  to  enter  io(<»- 
the  merits  of  his  case. 

.  It  is  said  that    the    Chief    Justice,   by  bearing  the  peiitio|ier 
showed  that  ho    ooqsidored    the    application  was  one  which  thfi. 
petitioner  was  entitled  to  make.     But  if  the  circnmstanoes  «ndeir 
\9h\c\\  the  application  was  heard  are  borne  in  mind,  it  will  be  seen, 
that  no  such  inference    can    fairly  be  drawn  from  the  fact  of  th^: 
petitioner  having  been  heard.     Before  expressing  any  opinion  on . 
the  case  of  Baboo  Huris  Chunder    Mitter,    the    Chipf  Justice,  in 
the  matter  of  the  Moonsiff  of    Pollis,    in  order  that  ^he  question 
of  the  regularity,  or    otherwise,    of  the  proceedings  of  the  Bog* 
lish  Committee  might  be  finally    determined,  referred  the  l^pli-. 
cation  to  a  Court  of  five  Judges,    consisting   of  himself  and  the 
four  surviving  members  of  the    Kuglish  Committee  by  whom  the 
MoonsifiE  of    Poll&s    bad    been    dismissed.     That  Bench,  bping 
cemposed  of   the    members    of    the  English  Committee,  whose 
decision  was  objected  to,  could  and.  would,  of  course,  have  reviewed 
their  decision  if  they  had  thought  any  injustice  had  been  done. 

The  Chief    Justice,    considering    (as  is  usually  oonsidei-ed  by 
the  Judges  of    this   Court)    that    the    unanimous  decision  of  a 
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Bench  of  five  Judges  raust    be   taken  as  conclusive  on  the  ques-  _ 
tions  disposed  of  by  it^  and    considering   (as  is  the  fact)  that  the      In  the 

MATTBR  OP 

application  of  the  present  petitioner  was  clearly  governed  by  the  |.he  Petition 

decision  of  the  five  Judges  in  the   Pollys  Moonsiff's    case,  simply     ^^^^y^^^ 

decided  that^  for  the  reasons  given  in  the  PoI14s  Moonsiff^s  ease^     SLittbb. 

the  application  musi be   dismissed.     It    never  became  necessary 

dr  the  .Chief  Justice    to   consider   T^hat  order  in  partictilar  the 

Division  Court,  of  whi(^V  be    was  a   member^  could  make  whicb 

would  benefit  the  appellant.     There  is  nothing,  therefore,  in  tho 

mere  fact  of  his  having  heard  the   petitioner  before  he  dismssed 

iShb  application  which    in  any   degree   shows  that  the  Chief  Jpftr 

tice  meant,  either  directly  or  indirectly,  to  decide  that  a  Divijsioii 

B^nch  could  make  any  order  setting  aside  or  altering  a  decision 

of  ^lEkHgiBh  Oommiitee^    or   could    eompel  the  Engrfisli  Com- 

irflteo  io  review  their  prooeediOgn. 

it  ia  atf^ed  that  we  ought  net  to  deal  with  this  matter  strictly > 
or  to  treat  it  aa  if  it  were  supposed  ta  be  teohnicaHy  an  appli- 
cdlida  for  ternew  of  Judgment,  anch  as  may  be  made  imder  the 
Civil  Procedure  Code.  But  whether  we  look  at  the  case  strictly 
mt  ollieirwiae,  w»  find,  tl^at  the  petitioner's  object  is^  always  one 
loud  the  samcHHto  obtaHia  re^hearing  of  his  case,  and  a  re-consi- 
dewtfiopof  <thbao  matters  whioli  have  already  been  considered. 
%y  the  'Engtisli  Committee  of  f 6ur  Judges,  who,^  having  consi- 
lAmM  Hkeka  carefully  aod^  M\jy  ordered  the  petftioner  to  b& 
jremoved  from  office.  Whether  the  procedure  of  the  Bnglish 
Comniittee  ttxiA  their  fiaat  order '  were  legal  and  valid^  of  othei^ 
wihe,  there  the  order  is :  and  there  is  nothing  in  tlie  Ghm-ter 
*1lM<^  autboriaes  us^  or  any  other  Division'  Ueurtji  to  review^  or 
te*<k>n8ider  it;  or  to  set  it  aside. 

Supposing  we  were  to  say  that  the  appellant  should  have  been 
dealt  with  in  a  manner  differing  from  that  in  which  he  was  dealt 
witb^  in  what  respect  would  he  be  benefited  ?  His  position  would 
be  ezaetly  what  it  is  now^,  and  he  would  be  no  nearer  restoration. 
^thaa  tie  is  at  present. 

The  petitioner's  application    being  entirely  wrongly  conceived 
and  inofficious^  we  dismiss  this  appeal. 

Appeal  dismissed. 
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i^oi;.21,  22;  /n  re  THOMAS  NEWTON  (Appilhnt). 

Dee,  3. 

--■  *        £0n  iipipeftl  ftom  (he  Higfa  Court  ol  Jndicfttture^  llMlli-WaiteiA 

Froriii0e«,  AQah^l^.} 

Barritier^Sutpeniiffnr^MaJtut  Animus. 

An  order  of  ft  High  Conrt  siupeiiding  n.  bftfriKtqr  fron  pK^^^tliQ^far  fitf  f  nyri  ^ 
tM»  on  file  ground  that^  although  therq  had  been  grave  irrepiJUyriij^  there' w%tJH> 
iNofM  oMimnf  lo  show  an  intontioa  to  oommit  a  frandnlent  ^ot. 

Th|0  was  ^n  appeal  a^inat  two  orders  of  tbe  Sigli  Oocrri  s 
the  first  being  a  rule  calling  cm  tihd  appellant  to  shorn  etuktd  tfliy 
he  ^hpuld  not  be  snap^nded  from  praQtiee»  the  oUiar  palanlf  an 
ord^^  f()(r  his  9iiap6a8ion  lor  fi?e  j^rs. 

Th^  Uoto  pt  |he  oasQ  fully  appew  im  tho  ysAgmmlt  o(>  tta. 
J^dioial  Opmmi^te^ 

Sir  B.  Palmer,  Q.Q.,  m^  M^  MiUh  Ccofor,  wpp^^md^UtiU 
app^llapt^  a^d  con^pde4  thal^  (bft  Jivigeiu  Ml  hM^ag)  baM  pal 
in  niotioi]^  ly  apy  pji^  applyjpg  %q  tbe  Goart,  bni  baiiifp  ttiMfep 
selves  thQ  proae<^torS|  ^e  proc^dipg^.  ware  iltagal  ;  tb«l  M 
complfiaat  bad  been  made  by  IsbQ  parly  alhigod  ta  httVeb 
wron^^  and  (h^t  t^e  fJlcigfdmifpQ^notirafiaii.^rror 
from  a  miseonqeptipn  d  tiba  lav  i^pplpgabl^  ^  li&f*  3llH)dM!i^ 
case.    Th^y  cited  Emerson  v.  'J^he    ^t/^ea,  of  Jf^qub^MfP^k  (l^ 

Mr,  SAoptefj,  Q.Q.,  Q^  beh^f  of  i/t^  Jq4g69»  aobn^^|t#d  tbi^iM^ 

appeal  would  lie^  and  referred  to  l^Q  l^y^om  Pk^tepti  q£  17111 
Mf^rch  1866^  B.  30,    ^e  also  ref^rr^d  tq  Jiechin^  Oh^rUofiff 
pa^  (2),  Ex^arie,  ^y.lejf  (3)^  and  4f0r^V4  qacft^  (4), 
Their  LoEpsHX^  gs^ve  the  f pllo^inng  J^dgmenU-^ 
Thiai  appeal  is  brought  by  ^v.  Tboipaj;  Nw^.  a  b^?Hqt«tt- 
at-law  an^  an   advocate  of  the  High  Court  p{  J^Q^QQ^^ra  |or  ^ 

•  Preient .— TH£  Bight  Hqn'ble  Sib  Jamu  W^  Co^tiKjI,  @I9  J[09V^  |U?XVIW  Sia 

MONtAQUB  SMITn,  AND  8lR   IiAWRSNCE    PsSL. 

(1)  8  Moo.  p.  0.,  157.  (3)  9  B.  &  C,  691. 

(2)  2  Myl.  A  Cr.,  316.  (4)  2  Buss.  A  Myl,  674. 
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{forA-^WfaitarQ  Provinoe^^  apm^fe  two    oydcvs  of    th^t    Court       IWI 
^l404j  riMp«at|V0ly»  tho  l^th  aa4  ^  Z7%h  of  Angwt  W(k  In  mThomab 

T^o  pwtioular  teriB9  of  these  orders  will  bo  f^fterwarda  pon*  ^«wtoii* 
oid^red.  It  ie  ^uffici^nt  for  tho  present  tp  state  thsit  they  w^r^ 
fPiMift  in  the  ewFoi^e  ol  tbe  power  vested  in  the  Court  by  th^ 
9lb  dftum  of  tb^  liettero  Pi^ent  OPoatitnttng  it ;  and  %]s^,^fl| 
Ibo  iMoft  q{  .tbwit  Mr.  Ifewtoa  wap  9iispe^ded  froi^  practi9ipg 
M  AH  adyMlAe   (^f   the  Qo^rt  antil  ^e  fnp-th^r  order  p£  tb^ 

Cmi^  Uberif  w$9  at  th#  same  time.  giv^Q  (^  biwj  ^t  th# 
evpiniticu^  of  f[v#i  years  from  the  ilate  of  i\m  order,  to  ftRpl; 
for  perm^9i9p  ti^  r/^&ojne  praotioe,  If hicb,  oj^  tkp  prQdmtioa  of 
n^sSmstaej  proof  of  good  oend«et  in  the  i^eimtini^  (it  wm 
aafd)^  would  }^  QQHoedod  to  bim.  The  effect,  therefore;  of  the 
order  was^  to  eoiyepd  M^  Newton  Irom  pr^^tising  a^  an  ad? o- 
cate  oi  the  Court,  certjunly  for  fi?e  yeftra^  apd  po^^ibl^  for  «i 
lQi)^r  md  indefipite  period* 

Tkt  ioUoviAg  are  tbe  propeedinga  wbioli  iwalted  in  (hie 


On  the  19tb  aS  Jnly  1870,  Mr.  Bramly,  the  Ofioiatiflg  Jodg^ 
0$  AK^|(mr,  forwarded  to  the  Htgb  Cotfft  a  report  of  the 
pMeeedlngs  tn  hto  Oonrfa  on  an  applieation  made  by  Wr.  Newtonl 
bit  behalf  of  ono  Mrs.  Sannddrs,  for  leftera  of  adtnlmstratloh  to 

the  estate  of  her  deoeasei  son,  Paterson  Taildy  SiAnders^  im- 
puting improper  condact  to  Mr.  Newton  in  that  matter,  ^nA 
submitting  to  the  Court  whether  such  conduct  was-  becoming  a 
barrhten  Die  precise  nature  of  the  ehatges  against  Mn  New- 
idB  will  appear  fi^m  the  next  proceedtng. 

On  the  receipt  of  tbis  communication,  the  Hfgh  dourt  passed 
an  order^  dated  the  SQtb  July  1870,  calling  upon  Mr,  Newton^ 
on  the  lOth  of  August  follpwing,  to  answer  the  matters  stated  ip 
Mr,  Bramly's  letter  and  report, ''  whereby  it  had  been  brought 
to  the  notice  of  the  Court  that  he,  Thomas  Newton,  had  been 
guilty  of  gro^ly  improper  conduct  in  that«  whilst'  acting  as 
Counsel  for,  Mr^.  Saunders,  op  application   to  Mr.  Bramly  for 

Uttfixn,  of  adwipistratiQu  of  tbe  eatste  of  her  deceased  eon  to  be 
gnbpted  to  ber,  b^,  ^\  kww\^g  tbe  mi  Hmf  Saaader«  pot  f^ 

be  the  admiaistratvix.  of  the  deceased  Paterapn  Tandy  Saandera' 
estate,  obtained  from' tbe  said  Mrs  Saunders,  and  endorsed  an^ 
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m,    • 

^^l       put  in   drcolation   a  GovemiMiit   loan  note   lor  %h&  awit  of 

In  R«  Thomas  Bs.  3,000  belonging  to  th«  estate  of  the  eaiH  P^lmmm  IhaUiif 
JiBWToii.    gi^m^  j0rg^  ^^^  1J30  certain  other  OoTornaieat^  loon  noleBt-  the 

property  of  the  said  estate^  the  said  Goverziment  notes  having 
been  endorsed  by  Mrs.  Sannders  as  'admintsti*atrfx,  atl^bM}||fh 
Uie  said  Tkomas  Newton  was  aware  that  administratidm  of  l^e 
Mtate  and  effeots  of  the  said  Paterson  Tandy  Samtdefrs  bstd'  not 
been  granted  to  the  said  Mrs.  Ratxnders  ;  wher^lby  also  W-hAd 
been  brought  to  the  notioe  of  the  CouH  thit  Mr.  Tboman 
Neitrton  had  been  gnilty  of  grossly  ifnpro|>er  Oondnct  in  th^ 
discharge  of  hts  professional  conduct  as  an  adtocate^  in'having 
^iriRally  decefired  the  said  Mr.  Bramly  in  the  CDn«ls&  o(  the 
hearing  of  the  said  application  for  letters  of  administratioiti  by 
informing  him,  on  or  about  the  9th  Jnly  I870>  tb^t  he  was 
greatly  "sarprised  to  hear  that  the  said  Paterson  Tandy  Sann- 
ders was  illegitimate,  whereas  he,  the  said  Thomas  Newton,  wM 
wiXl  aware  oi  the  illegitioiaoy  Qf  the  aaid  ^leraoa  Vkady 
Blunders,  with  some  circumstances  of  aggravation  .  cobctMliw 
this  latter  charge,  which  it  is  ttnn^cesB^ry  ^  state^^ 

Mr*  Newton  appeoiied  before  the  Court  uo4^  this  ^ipdar»  AOd 
made  a  verbal  statement  in  explanation  of  both  cdu^cg^s* 
]Slvidence  was  takenj  and  a  number  of  letteps  were  puroduqed  in  tha 
conrse  of  j^he  enquiry.  On  Us  termic^tipn  the  Ooart  acquitted 
Mr.  Newton  of  the  seoond  charge,  but  peonouaced  his  expla- 
nation in  respect  of  the  first  to  he  unsatisfactory,  in  terms  which 
will  be  afterwards  considered  ;  and  having  commented  on  his 
conduct  in  respect  of  varions  new  matters  which  had  oom^  out 
in  the  course  of  the  inquiry,  and  on  the  perusal  of  the  letters 
produced,  determined  to  take  further  proceedings  against  him. 
The  result  was  that,  on  the  13th  of  August  1870,  an  order^ 
being  the  first  of  those  under  appeal,  was  drawn  up  in  the 
following  terms  ;— 

In  xhs  Mattxb  or  TfloMA.s  Nsvtok,  av  Auvocatb  og  thf  Conita. 

**  It  appearing  to  tb&  Ooart  t)hat  thd  above-mentioned  Thomas  New- 
ton, an  advocate  thereof,  has  been  guilty  of  grossly  improper  conduct 
in  the  discharge  of  his  professional  dutyasan  advocate  in  procuring 
his  clieotf  Catherine  Qaunders,  to  endorse  as  administratrix  to  Paterson 
Tandy  SaandQrs'   estate  three   Qovemment  promissory   notes,  o£  the 
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B|KP9giM»  vakwiof  Bs.  14,000,  or  thowaboulB,    ©fe^   No.  **S^^   o^        ^^^ 

IBMM    for-Bg-     1,00^  No.     ^tlH^     o!-.   1866^57     for     Bs,  10,000,  j^  ^  TaonAi 

li)th   bearing  interest    at   5  per  cent.,   and  No.   »^!»    of  1859-60,      Nkwtoh, 

for  Bfi.  3,000,  beaiing  interest  at  (5J)  five   and  a  half   percent.,   and 

belonging  to  the  jcstatp  of  Faterson    Tandy  Saunders,  deceased,  he,  the 

said  Thomas  ^ewton,  well  knowing  iihatthe   said   Catherine  Saunders 

was  not  the  administratrix  of,  such   sai^    estatQ|,*ajid  in  endorsing  and 

putting  in   cirpnlaiion  one  of  the  said  notes,  to  wit,    the   Chyvemment 

promissory  note  No.  °fHI^   of  1859-60,   for  the    sum   of    lU.  S^OOO, 

bearing   interest  at  5^  per  cent :  and  also  in  drafting  a  certain  letter 

dated  on  or  abotit   the   l4th  day  of  April  18tO,  and    in  procuring  the 

satho  \  to  be  copied  by  one  Maria  Hills ,  and    signed  and  sent  by  the  said' 

(iithertna  Stoftders  to  the    firm   of  Gillandera^    Arbnthnol  and  Co.,  o| 

Cribotta,  which  said  letter  contanied  a    statement  or  introduction  in  the 

wMilB  fbtkAtlnff',  to  wit  :— *With  rsference    to  your    kind  offer  to' 

a^inatioe  ittoney  for  Ihe  coming  indigo  season,'  which  etHtelnfint  or  intra* 

dndioA  waa known  i^  the   said  Thovus  Newton  to  be  false,  and  inserted* 

niih  thelntentfon«of  indHeinl^  4ke   said  firm  of    Gillanders»   Artatfanot 

and  (2o.,ioai^^vipoe  £#f  the'm*ni}fi¥}ta]^  of  indlgd  certaiii  moneys,  sad 

with  ^1^  intenUon.  of  prooaring  the  said  Catherine  Saunders  to  pay  to 

him,    ths'said  .  Thomas-  Newtonr,  out  of.  the  moneys   if   and  when  so 

adva^poBd'«.sum  or  sums  of   money  on  account  of  his  fees  as  an  advooile  t 

and  also  in   procuring  employment    as  an  adToeata  by  means  of  a  throsi 

contained  in  a  certain  "letter  written   and  sent  by  the  said  Thomas  New»; 

tQU  to  the  said  Catherine  Saunders,  and  dated  on  or  about  the   47th  day 

ot  January  1870>  iu  the  words  following,  to  wit :— 'If  I  do   not   ftp|;^^»r 

for  you,  I  fear   the  result,   as  I   know  all  the  particulars ;    and  reooHectk 

if  the  answer  is  not  properly  put,  you  may   lose  all  you  have :'    and 

generally   in  his  behairiour  and  conduct  in  connection  with    his  employ^ 

mentas  an  advocate  by  the  said  Catherine    Saunders  at  divers    times  ia. 

ihemonths   of  Januai^,  February,  March,  April,   May,  June,   and   July 

1870.    Now,  the    said  Thcmias  Newton  is  hereby  ordered  to  attend  at 

the  sitting  of  this    Court,  to  be  held  at  the    Court-house,  Allahabad,  on 

Saturdsy,  the  27th  day  of   August  instant,  at  eleven  of  the  clock  in  the 

forenoon,  to  show  cause  why  he,  the   said  Thomas  Newton,  should   nofe 

b*e  suspended  from  tho  practice  of  his  profession  as  an  advocate  of  this 

Cobrt  within  the  jarisdiction  of  this  Court." 

Mr.  Newton  duly  appeared  to  show  cause  against  this  rule  : 
and^  on  the    27th  of  August  1370,  the  Court  gavo  final   jadg* 
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ie7!  la^pfc.  It  ftcqnittedMf.  Newtott  on  atl  tiat  the  tWtt  iLftlk 
In  Mk  tHosiAs  chargbs^  viz.,  the  imputed  ihiscondact  ill  iiidtlcing'  Mi«.  8ftttff« 
■wiojr.  ^^^^  ^  endorse  the  (Government  notes^  kuA  the  imputed  miscon^ 
dact  in  causiag  her  to  write  the  letter  to  G-illftnderSj  Arbnthnot 
and  Co. ;  and  finding  that  these  two  charges  had  been  wholly  or 
in  part  estHblished  against  him,,  passed  the  Order  of  snspensioni 
which  the  second  of  those  nnder  appeal. 

Exception  was  taken  at  their  Lordships'  Bar  to  Ms  confse  ol 
procedare»  tt  was  argaed  first  that  the  order  of  the  30th  of 
July  1870  was  objectionable,  inasmuch  as  it  prejudged  the 
appellant's  case,  bj  assuming  that  ho  ''  had  been  guilty  of 
gr  ssty  improper  conduct/'  Their  Lordships,  howeVdr,  lirttrf 
ojHnion  thatj  although  this  order  may  not  ha^e  been  ireiry  happily 
worded)  the  true  ooustruction  of  it  ia  that  Mr»  Newton  wM thereby 
merely  c^lad  fipon  to  answer  the  matters  stated  in  Mf .  Bfamly^tt 
letter  and.  repoi^tj  sitch  matters  beings  for  the  Mkd  o{c6tt«> 
^enien^i  reduced  into  the  two  foiidal  charges  of  pfofesstotial 
mittcoiiditat  mi  forth  in  the  ofder ;  And  that  thefo  ifta  no  iniett- 

tion  on  the  part  of  the  Court  to  prejudge  th6  dftfie,  or  to  pro- 
vsnt  Mr.  Newton  frdm  hairing  the  full  benefit  of  My  explanation 
of  the  matters  charged,  which  he  might  be  able  to  otfer.  That  this 
w«e  so,  is  shown^  their  Lorddhips  think,  by  the  subsequent  pro* 
oOeding«i.  It  was  nest  objected  that  the  Judges  improperly  placed 
tkethietves  iti  the  anomalous  position  of  being  at  onceaccusers  and 
Judges ;  and  that  they  ought  to  have  committed  the  conduct  of'* 
the  proceedings  against  Mr.  Newton  to  some  third  person.  And 
in  support  of  this  latter  proposition,  the  case  of  Emerson  v. 
The  Jfudgea  of  Newfoundland  (1)  was  cited.  In  that  casej 
whilst  litigation  between  an  attorney  a^id  his  former  client 
Was  stilt  in  some  sort  pending,  though  after  payment  nnder 
protest  of  the  sum  claimed,  the  Court,  of  its  own  mer0 
motion,,  and  not  on  the  application  of  the  opposite  party«  and 
without  previously  calling  upon  the  attorney  to  explain  bia 
conduct,  served  him  with  a  notice  to  show  eanaei  within  t  our 
days,  why  he  should  not  be  struck  off  the  roUs  j  vefdaed  to 
enlarge   the  rule   and   give    him  further   time  to   prepare  his 
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defonce  ;  and,  on  his  failing  to  show  cause  within  the  four  days,       ^^^^ 
made  the  rule  abaokte.    It  is  obvious  that  several  of  the  cir-  inue  Thomas 
cumstances  which  induced  this  Committee  to  reverse  that  order 
do  not  exist    in  the  present  case.     It  is,  however,  undoubtedly 
true    that,    in    delivering    their    Lordships'    judgment,    Lord 
Kingsdown  said  that  an  explanation  should  have  been  required  ; 
and  that,  upon  that  explanation  proving  insufficient,  'Hhe  proper 
course    would   have  been    that  some  person    should  have  been 
instructed,  on  behalf    of  the  Or  >wn,  to  apply  to  the    Court  for  a 
rule  to  show  cause  why  further  proceedings  should  not  be  taken." 
Looking  to  the  substance  of  the  objection  as  applicable  to   this 
case,  their  Lordships    think  that    there  is  a    broad    distinction 
between    the    charges  originally  brought  by  Mr.  Bramly    and 
^ose  made  for  the  first  time  by  the  order  of  the  1 3th  of  August 
1870.    The  High  Courts  in  India    exercise  peculiar    powers   of 
superintendence  and  control  over  the  subordinate  Courts  and  the 
proceedings  therein.    It  was,  their  Lordships  apprehend,  in  the 
regular    course  of  practice  that  Mr.    Bramly  should   make  the 
report,  which  he  did  make,  of  proceedings]in  hiei  own  Court ;  and 
that  he  should  complain,  if  he    had  ground  of    complaint,  to  the 
Bigb  Court  of  the    supposed  mala  praaia  of  a  practitioner  over 
whom  he  had  no  direct    power,  but  who,  by  virtue    of  being  an 
advocate  on  the  rolls  of  the  High  Court,  had  the  right  of  appear- 
ing in  the  lower  Court ;  and  their  Lordships  are  of  opinion  that 
the    High  Court  was  perfectly  justified  in  taking  action  on    that 
report  and  complaint  by  calling  upon  Mr.  Newton  to  explain  his 
conduct.  Whether   it  would  not  have  acted   more  regularly  if  it 
had  placed  the  conduct  of  the  further    proceedings     against  Mr. 
Newton  in  the  hands  of  a  third  party  is  another  quest  ion.     But 
the  Judges  have  stated  that  they  had  not  the  means  of  doing  so, 
and  their  Lordships    must  accept  that  statement ;  and  they  are 
disposed  to  think  that,  even  on  the  authority  of  the  case  cited,  the 
omission  to  do  this  is  not  a  fatal  objection  to  the  subsequent  pro- 
ceedings.    Their  Lordships,  however,  cannot  but  regret  that  tho 
learned  Judges  of  the  High  Court,  acting  on  letters  which  came 
to  their  knowledge  in  the  course  of  the  first  inquiry,  should  have 
thought  fit,  on  the  instant  and  without  further  inquiry,  to  frame 
new  charges  against  Mr.  Newton,  and  thus  assume  the  functions 
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Wi       of  accoser  and  Ju4ge.    A  very  strong  and    dear  case  Diay 


In  Bs^TBtmM  i^  which  sock  a  course  woald  be  justified ;  bat  the  iaoonvenieaoe 
KsfrFQv*  p£  ji  ^  great ;  and  the  more  manifest  in  the  present  ease, 
inasmooh  as  the  learned  Judges  fonnd  themselves  obligedf 
in  all  bat  one  instance^  to  abandon  the  oharges  yrhich  they 
thepselv^s  had  on  the  first  impression  suggested  and  framed. 
Thj^ir  Lordships  hi^ve  deemed  it  right  to  make  these  observa^ 
^iona  on  the  questions  of  form  which  have  be^n  raised  before 
them.  To  depide^  however^  snch  a  case  as  this  upon  a  question 
of  form  would  be  far  from  satisfactory,  and  they  therefore 
proceed  to  consider  it  upon  its  merits. 

They  are  relieved  from  the  necessity  of  considering  any  bat 
the  two  charges  upoi;i  y^hich  Mr.  Newton  was  finally  suspended. 
Qf  the  second  of  the  original  charges  he  was  acquitted  on  the 
first  proceediu)^  against  him.  Of  all  but  two  of  the  chargea 
embraced  in  the  order  of  the  13th  of  August  1870  he  was  also 
apquitted,  the  Court  being  of  opinion  that«  though  the  conduct 
imputed  to  Mr.  Newton  by  those  charges  may  have  been  incon- 
sistent with  the  rules  and  traditions  which  regulate  the  conduct 
of  barristers  in  this  country^  and  may  not  have  been  altogether 
nnebjectionable  even  in  india>  it  did  not  amount  to  that  mala 
j>r«um  on  which  the  Courts  having  regard  to  the  position  and 
functions  of  an  advocate  in  the  North- West  Provinces,  could 
foirly  found  any  proceeding  of  a  penal  character. 

Their  Lordships  propose  to  deal  first  with  the  last  of  the  two 
oharges  which  the  High  Court  thousfht  were  established  against 
Mr,  NewtoUj  viz,,  that  of  having  counselled  Mr.  Saunders  to 
\vrite  to  Messrs.  Gitlanders,  Arbuthnot  and  Co«  the  letter  of 
the.  14tb  April  1870. 

The  facts  admitted  or  proved  concerning  this  letter  are  as 
follows  : — 

Mrs.  Saunders  was  a  native  woman,  who,  after  cohabiting  for 
several  years  with  Mr.  George  Saunders,  an  indigo  planter  in 
the  Allyghnr  district,  had  been  married  by  him  some  time  before 
his  death.  The  date  of  this  marriage  is  now  ascertained  to  have 
been  the  17th  October  1856.  Under  the  will  of  her  deceased 
husband  she  seems  to  have' been  tenant  for  life  of  his  indigo 
factory  and    other  property.     She  had  several  children  by    him. 
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boHi  eith^t   before  or  after  the  marriage.    One  of  them    wbiM  a  ^ 


im 


mm,  Patersdii  Tandy  Sannders^  who,  under  his  father's  i^ill  or  ik  rm  Tuotcxi 
otherwiae^  was  possessed  of  several  Ooyernment  notes  aggre- 
gMing  Rs.  14,000.  Another  was  a  daughter  who  had  been 
ttianied  first  to  a  person  of  the  name  of  Nichterleiti ;  and  after- 
wards^ after  haying  been  sued  by  him  for  breach  of  promise  of 
tiaarrittge^  to  a  Mr.  Kelly.  George  Saunders  had  been  indebted 
to  Mr.  Niohterletn's  estate^  whicth  was  in  the  hands  of  th^ 
Administrator-General.  Mrs.  Nichterlein  before  her  second 
marriage  had  made  a  gift  of  her  share  of  this  debt  to  her 
mother,  or  to  her  father's  estate  ;  bat  this  gift  was  disputed  by 
lieff  second  husband  ;  and  the  origiDal  debt^  and  the  effect  of 
Mrs.  Niohterlein's  gift^  appear  to  have  been  at  the  beginning  of 
1870  snbjeets  of  pending  6ir  contemplated  litig^ation.  Mrs. 
Saunders  had  likewise  a  cross-claim  against  Nichterlein's  estate 
fdr  the  proceeds  of  indigo  of  a  former  season.  On  the  15th 
i)ecetttber  1869,  Paterson  Tandy  Saunders  died  under  age  and 
nntnarried.  Shortly  kfter  his  death,  tind  On  the  10th  January 
1870,  Mr.  Newton^  who  had  acted  in  at  least  one  la\^suit  Oh 
behalf  of  Mr.  George  Saunders,  and  appears  to  have  kept  up  > 
friendly  relations  with  the  family,  wrote  to  Mrs.  Saunders  con- 
doling with  her  on  the  death  of  her  son,  and  volnnteering^ 
if  he  were  not  then  retained  to  act  for  her  in  that  matter,  somi^ 
ddvTce  concerning  the  litigsition  between  her  and  the  Adminis- 
trator-General. It  further  appears  that'  she  was  then  pressed 
for  money,  and  that  she  required  funds  both  for  the  parposeft 
6f  the  indigo  factory  and  for  carrying  od  the  suits  pencfiug 
or  about  to  be  commenced,  and  that,  in  respect  to  the  latter,  * 
Mr.   Newton  *wa3    to    receive   certain  fees.     In  these   circum- 

• 

stances,  she,  under  the  advice  of  Mr.  Newtoo,  wrote  and  sent 
to  Messrs.  Gillanders,  Arbuthnot  and  Co.,  merchants  of  Cal- 
cutta, the  following  letter  : — '*  Coel  Factory,  Allyghur,  14th 
April  1870.  Dear  Sira, — With  reference  to  your  kind  offer 
to  advance  money  for  the  coming  indigo  season,  I  write  to 
inquire  whether  you  would  place  at  my  disposal  Rs.  30,000: 
On  hearing  from  you,  I  will  commence  my  indigo  advances.'^ 
On  the  first  inquiry,  that  of  July  1870,  it  came  out  on  the  evi- 
dence of  Miss  Hills,  the  governess  and  amanueusis  of  Mrs.  Saun- 
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^^^  ders,  that  if  any  money  had  been  received  from  Measw.  GfiU 
l!r  bbTbomas  landers,  Arbnthnot  and  Co.,  Mr.  Newton's  fees  would  have  beeti 
Nkwton.  puj j,  Messrs.  GillanderSi  Arbuthnot  and  Co.,  however,  declined 
to  make  any  advance,  and  nothing  came  of  the  application  to 
them.  The  Judges  of  the  High  Coart,  nevertheless,  saw  fit  ta 
make  this  transaction  matter  of  charge  against  Mr.  Newton. 
The  view  of  it  which  they  took  when  they  framed  the  charge  in 
respect  of  it,  which  is  contained  in  the  order  of  the  ISth 
of  Angost  1870,  was  thus  stated  by  the  Acting  Chief  Jastice  :— 
*^  Again,  yon  induced  an  uneducated  woman,  whom  yon  were 
advising — whether  wisely  or  unwisely  matters  not — to  carry 
on  certain  litigatiou,  whereby  you  hoped  to  secure  to  yourself, 
what  I  mast  call  under  the  circumstances,  the  exorbitant  fee  of 
Its.  3,800,  to  write  to  a  Calcutta  firm  a  letter  drafted  by  you 
containing  a  false  assertion,  whereby  that  firm  was  to  be  induced 
to  advance  to  Mrs.  Saunders,  for  the  purposes  of  her  indigo 
factory,  certain  moneys,  and  which  moneys  that  firm  would 
naturally  consider  were  to  be  employed  for  the  legitimate  pur- 
poses of  the  factory,  whereas  a  large  portion  was  to  be  paid  to 
yon  for  the  purposes  of  carrying  on  litigation.  It  is  abundantly 
clear  that  Messrs.  Grillanders,  Arbuthnot  and  Co.  had  never 
promised  to  advance  moneys  to  Mrs.  Saunders.  That  Lady,  from 
her  manner  to*day,  we  cannot  doubt,  had  never  heard  their 
names  before.  The  Court  cannot  but  come  to  the  conclusion 
that  the  statement  made  in  the  letter  to  Messrs.  Gillanders, 
Arbuthnot  and  Co.,  as  to  their  previous  offer  of  assistance,  was 
to  your  knowledge  false,  and  that  it  was  made  for  the  purpose 
of  obtaining  money  to  pay  your  fees." 

When,  however,  cause  was  shown  against  the  rule,  it  came 
out  that  Mrs.  Saunders,  so  far  from  having  never  heard  the 
names  of  Messrs.  Gillanders,  Arbuthnot  and  Co.,  had  been  in 
correspondence  with  them  at  various  times  between  1866  and 
1870,  and  had  had  various  business  transactions  with  them.  It 
was  further  urged  that  the  assumption  that  Messrs.  Gillandersi 
Arbuthnot  and  Co.  had  offered  to  advance  money  to  Mrs.  Saun- 
ders, if  erroneous,  had  deceived,  and  could  deceive,  nobody.  And 
the  High  Court  in  its  final  judgment  expressed  its  willingness  to 
assume  ^^  that   it    was    from    information    given  him    by  Mrs. 
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Saunders  tbat  he  (Mr.  Newton)  introduced  the  passage  relating  ^^' 
to  a  former  offer  of  advances.''  The  gist,  therefore^  of  the  offence  i^  bb  Thomas 
impoted  to  Mr.  Newton  in  respect  of  this  transaction  is  reduced  ^^^^^^^* 
to  this,  viz.j  that  he,  knowing  that  a  portion  of  the  moneys  to  be 
reoeived  from  Messrs.  Gillanders,  Arbuthnot  and  Go,  was  to  be 
employed  in  payment  of  his  fees,  drafted  for  his  client  a  letter 
calculated  to  induce  that  firm  to  believe  that  this  advance  was 
sought  for  a  different  purpose.  It  appears  to  their  Lordships, 
after  carefully  considering  all  that  is  said  of  this  matter  in  the  final 
judgement  of  the  High  Courts  that  the  harsh  view  of  the  transac- 
tion there  taken  is  not  borne  out  by  the  facts,  and  that  the  drafting 
of  the  letter  cannot  be  taken  to  constitute  such  gave  professional 
misconduct  as  would  justify  any  part  of  th^  severe  sentence  passed 
on  Mr.  Newton.  The  letter  is  an  application  in  the  most 
general  terms  from  an  indigo  planter  for  an  advance  of  money 
for  the  coming  season.  It  is  clear  that  Mrs.  Saunders  did  want 
moneys  for  the  purposes  of  her  factory.  Their  Lordships  are 
not  aware  that  such  an  application  implies  any  undertaking  that 
the  money,  if  advanced,  is  to  be  earmarked  ;  is  not  to  be  mixed 
with  the  general  funds  of  the  planter  ;  and  that  no  part  of  it  is 
to  be  withdrawn,  even  temporarily,  and  applied  to  a  purpose 
other  than  the  cultivation  or  manufacture  of  indigo.  If  the 
lender  chooses^  he  can,  of  course,  take  any  security  or  guarantee 
he  may  think  necessary,  in  order  to  have  the  money  set  apart 
and  applied  entirely  to  the  purpose  of  producing  the  crop  on  the 
security  of  which  he  makes  the  advance ;  but  here  the  loan 
was  declined.  All  that  is  established  is  that  Mrs.  Saunders, 
pressed  ior  money  to  provide  both  for  carrying  on  her  £aetory» 
and  for  the  prosecution  of  a  suit  in  which  she  may  well  have 
hoped  to  recover  further  funds,  wrote  this  letter  under  Mr. 
Newton's  dictation,  meaning  to  apply  part  of  the  money,  in  the 
first  instance,  to  the  payment  of  his  fees  in  the  sait.  Looking  to 
all  that  is  established  in  respect  of  this  letter,  and  to  the  absence 
of  any  complaint  on  the  part  of  any  person  concerning  it,  their 
Lordships  are  of  opinion  that  the  order  against  Mr.  Newton 
cannot  be  maintained  on  this  charge. 

They  next  proceed  to  consider  the  graver  charge  against  him 
of  having  induced  or  advised  his  client  to  endorse  the  Govern- 
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^^^^       ment  notes  m  admintsimtrix  o£  Patersod  Tmbij  BaaAddra^ 

In  KB  TBOMA8  whao  she  Was  not  entiUad  to  assume  that  chatacttTi    The  facta 
Nbwtoit.     proved^  whioh  psrtioularly  relate   to   this  transaction^   are  afl 
follows  :«-<- 

Oa  the  5th  of  April  I8V0,  Mrs.  Satinders  wrote  to  Mr. 
Newton^  inclosiDg  oue  of  the  notes  belonging  to  the  esiato  of 
Paterson  Tandy  SaunderSj  and  standing  in  his  name,  being  a 
i^ote  for  Bs.  10,000^  and  asking  hiifi  to  get  the  note  renewed 
in  her  name,  and  broken  up  into  ten  notes  for  Rs.  1^000 
each.  On  t^he  9th  of  April  1870,  Mr.  Newton  wrote  to  Mrs. 
Saunders,  to  the  efEect  that  he  had  spoken  to  Mr.  Clarke,  the 
treasury  officer  at  AUyghor,  who  had  informed  him  that  the 
note  could  not  be  renewed,  nor  interest  paid  upon  it,  until  she 
had  taken  out  administration  to  her  son's  estate.  Thereupon,  Mr* 
Newton  was  instructed  to  make,  and  did  make,  as  Counsel  for 
Mrs.  Saunders  in  Mr.  Bramly's  Gourt^  tho  application  for  letters 
of  administration  to  the  estate  of  her  deceased  son,  describing 
him  as  a  British  subject  who  had  died  a  minor  and  inteatatie* 
The  date  of  this  application  was  the  2nd  of  May.  On  the  $th  of 
May,  the  day  before  the  usual  citations  were  issued  by  the. 
Judge,  Mr.  Newton,  who  had  advanced  some  small  sums  to  Mrs. 
Saunders,  received  from  her  the  security  for  Rs.  10,000  and 
two  other  Gk)vernmentr  notes  standing  in  Paterson  Tandy 
Saunders'  name  and  part  of  his  estate,  all  being  endorsed  by  her 
as  administratrix  of  that  estate.  At  the  same  time  she  executed 
to  bin  a  i^ceipi  admjitiag  the  loan  of  Bs,  200,  and  he  6xe6nted 
to  her  »  receipt  for  the  notes,  being  the  two  receipts  ;  tmd  Miss 
Hills,  in  her  account  of  the  transaction,  has  deposed  as  fol- 
lows '...^f  •  Mr.  Newton  wrote  the  endorsements  in  pencil  on  the 

note^,  and  told  me  to  write  it  small  on  the « pencil  marks  ;  and 
I  said  at  ihe  time,  'Mrs.  Saaniders  has  not  got  the  adminis- 
tratrixship,  koW  oan  I  Write  that  f '  and  he  said,  '  Whatever 
blaioe, there  is  will  fall  on  me.'  I  said  nothing  more.  I  then 
wrote  the  eaddrseiyieat&r .  Mrfi.  Saunders  signed  them." 
The  endorsements  were  special  to  Mr«  Newton.  One  of  these 
notes,  being  one  for  Rs.  3,000,  he  alterwards  specially  indorsed 
to  the  Delhi  Bank,  and  that  bank  having  fleihanded  in 
Calcutta  a  lenewal  of  it^  inquiry  was  made  concerning  the  fact 
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of  tb©  graat  of  admimsbratioD  to   Mrs.  Saaoders,  and  so  tibe       ^^^^ 
^ransaotion    was   brought   to    the  notice    of  Mr^  Bramly*  *  In  in  u  Tbomas 
^  meantime  a   qaestion    had    arisen   in  Mr.  Bramly's  Oonrt    ^  "w^»- 
touching   the    legitimaoy    of    Patorson    Tandy    Saunders,  and 
whether  administration  of  his  estate  ought  to  .be  granted  to  Mrs* 

^undeirs  as  his  mother  and  next  of  kin,  or  to  the  Administrator- 
Greneral  as  repieaoDting  the  Crown.  It  appears  to  be  now  certain 
that  Fatersou  Tandy  Saunders  was  bom  out  of  wedlock  ;  but  it  is 
suggested  on  behalf  of  Mr.  Newton  that  he  might  nevertbeloBj  as 
the  sen  of  a  Scotchman,  retaining  his  domicile,  though  resident  in 
India,  have  been  made  legitimate  per  stibsequsns  matrimonivm. 
Their  Lordships  think  that  it  is  fortunate  for  Mr.  Newton 
that  the  determination  of  this  case  does  not  depend  upon  this 
point.  If  it  appeared  that  Mr.  Newton,  knowing  that  Paterson 
Tandy  Saundr  rs  was  bom  out  of  wedlocks  had  applied  for  letters 
pE  administration  as  if  the  deceased  had  been  born  in  wedlock, 
and,  pemdiog  that  application,  had  caused  Mrs.  Saunders  to 
endorse  these  bills  in  the  character  of  administratrix  when  she  did 
not  possess  that  character,  and  had  sttqmpted  to  raise  money 
OQ  them  for  Mrs.  Saunders,  in  the  expectation  that  he  might 
ultimately  succeed  in  showing  that  the  status  of  Paterson  Tandy 
Saunders  was  to  be  regulated  by  Scotch  law,  and  that  under 
that  law,  though  bom  out  of  wedlock  he  was  legitimate,  their 
Lordships  are  of  opinion  that  his  conduct  would  have  been 
almost  without  excuse.  For  the  proof  of  legitimacy  and  of  the 
right  of  Mrs.  Sp.unders  to  administration,  and  to  a  beneficial 
interest  iu  any  part  of  her  son's  estate,  would  in  that  case  have 
depended  on  the  determination  of  a  disputable,  and  possiblyj 
very  nipe  question,  v%z,\ — ^Whether  Mr.  George  Saunders,  if  his 
domicile  of  origin  were  Scotch,  liad  not  lost  that  domicile,  and 
acquired  an  Indian,  domicile  by  settling  as  an  indigo,  planter  in 
India*  and  there  dying.  In  the  cases  of  Campbell  v.  Campbell  (I) 
and  'M.unTO'7.  Munro  (2),  one  of  the  principal  issues  was  whether 
the  father  of  the  person  whose  legitimacy  was  in  question  had 
retained  his  Scotch  domicile.  And  in  both  cases  the  facts  on 
which  the  issue  was  determined  were  very  different  from  those  on 


(1)  L.  E.  I.,  Sc.  App.,  182.  (2)  7  CI.  &  Fir., 842. 
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1^1  which  ihe  like  issae  wonld  have  been  tried  in  the  case  of  Mr 
In  ri  Thomas  Sannden.  Bat  in  trntb  this  was  not  the  defence  of  Mr.  Newton 
MiwToif.  |g  ^ii^  Hi^h  Court,  nor  need  it  be  bis  defence  here.  The  case 
which  he  made  there  was  that  when  he  first  made  the  application 
for  letters  of  administration^  and  when  he  caused  Mrs.  Saanders 
to  endorse  the  notes^  be  did  not  know  or  believe  that  Peterson 
Tandy  Saunders  wns  born  out  of  wedlock,  and  therefore  had 
good  reason  to  belive  that  in  a  few  days  she  would  possess  the 
character  which  the  endorsement  attributed  to  her.  And  this 
fact  has  been  found  in  his  favor  by  the  High  Conrt.  On  the 
occarion  of  the  first  hearing,  the  Acting  Chief  Justice  says  : — 
*'  When  you  procured  your  client  to  sign  the  promissory  notes 
as  administratrix,  you  doubtless  were  under  the  belief  that  she 
would  at  once  get  administration  granted  to  her,  and  we,  there, 
fore,  do  not  regared  the  acts  as  so  gravely  criminal  as  it  would 
'  otherwise  have  been.  The  opinion  which  we  have  formed  on  the 
second  charge,  which  is  made  against  you  in  the  Judge's  report, 
that  you  possibly  were  not  aware  that  any  impediment  existed 
to  the  obtaining  of  the  administration  by  your  client,  enables  us 
to  assume  in  your  favor  that,  when  you  procured  your  client's 
signature  as  administratrix,  you  believed  that  in  a  very  short 
.  time  she  would  be  in  a  position  legally  to  assume  that  character 
and  make  a  good  title  to  her  son's  property." 

I^  the  High  Court  had  found  upon  sufficient  evidence  that 
Mr.  Newton  had  advised  Mrs.  Saunders  to  make  the  endorsement 
as  administratrix,  knowing  that  she  had  no  title^  or  a  doubtful 
title,  to  obtain  the  grant  of  letters  of  administration,  their  Lord- 
ships would  ha^e  felt  that  the  sentence  upon  Mr.  Newton  ought 
to  be  confirmed.  But  tl^e  finding  of  the  High  Court  negatives 
this  knowledge  :  and  upon  this  finding  of  the  High  Conrt,  their 
Lordships  feel  that,  although,  in  this  matter,  Mr.  Newton  has 
been  guilty  of  a  grave  irregularity,  which,  in  their  opinion^  is 
well  deserving  of  censure,  he  has  been  acquitted  of  having  acted 
with  the  malus  animus,  which  is  a  necessary  ingredient  in  every 
fraudulent  act,  and  therefore  that  his  conduct, though  censurable, 
does  not  bear  the  character  which  the  heavy  sentence  passed 
upon  him  would  stamp  upon  it.  Their  Lordships,  therefore, 
however    unwilling   to  weaken  tie  hands  of  the  Courts  of  India 
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in  repressing  professional  misoondact  and  maintaining  a  high        ^^^^ 
standard  of  honor  amongst  thoso  who  are  admitted  to  [practise  itr  re  Thomas 
before   them^    have    come   to  the   concloeion  that  in  this  case     ^^^^^^ 
it  is  their  duty  humbly  to  advise  Her  Majesty    to   allow    the 
appeal,  and  to  reverse  the  last  of  the  orders  against  whioh  it 
is  bronghtj  and  in    lieu   thereof  to  order  that  the  rale  to  show 
canse   of  the  13th  August  1870  be  discharged.     They  do  not 
propose  to  recommend  the  reversal   of   that   order»   inasmuch 
as  snch  reversal  would  imply  that  no  rnle  to  show  cause  ought  to 

have  been  made.     They  make  no  order  or  recommendation  as 

to  costs. 

Appeal  allowed. 
Agent  for  appellant :  Mr.  Oehme^ 

Agents  for  the  Judges  :  Messrs.  West  and  Kiiig. 


4 

EISTOKINKER  GHOSE  BOT  and  another  (DjiCR£is-HoLDBRs)  «.  BUB- 
BODAOAUNT  SINGH  KOY  and  anothir  (JuDGMBNT-DRBaoEs).       \X 

[On  Appeal  from  the  High  Coort  of  Judicature  at  Fort  Wil]iam;iii  Bengal.]       p.  p  # 

LmUation—Act  XIV  of  1869,  m.  19,  20  (1)— JBajectt^ion  of  Becree'-Oourta         1^72 

eaiabliehed  by  Boyal  Charter — Proceeding  to  efnforce  decree.  ^^^  r  o      ^ 

Where  the  High  Court  passes  a  decree  on  appeal  from  a  Mof  nssil  Court,  the  Court  " 

which  has  to  execute  the  decree  of  the  High  Court  is  governed  by  the  rules  which 
govern  the  execution  of  its  own  decrees. 

An  appeal  prosecuted  to  a  decree  is  a  proceeding  to  enforce  a  decree  within  the 
meaning  of  s.  20  of  Act  XIV  of  1859.  Also  held  there  was  such  a  proceeding 
where,  on  the  judgment-debtor  seeking  to  obtain  leave  from  the  High  Court  to 
appeal  te  the  Privy  Council,  the  execution-creditor  intervened. 

The  ruling  in  Ghowdhry  Wahid  All  v,  MxiZlich  Inayet  Ali  (2)  that  whether  the  fe  A^a^^,  i^Vt) 
decree  of  the  lower  Court  is  reversed,  or  modified,or  afflnned,the  decree  passed  by  the  |  •    ^ 

Appellate  Court  is  the  final  decree  in  the  suit»and  as  such  the  only  decree  which  is 
capable  of  being  enforced  by  ezecuUon,  not  dissented  from,  except  that  it  was  8Ug« 
gested  that  in  alL  cases  it  may  be  expedient  expressly  to  embody  in  a  decree  of 
affirmance  so  much  of  the  decree  below  as  it  is  intended  to  affirm,  and  thus  avoid 
the  necessity  of  a  reference  to  the  superseded  decree. 

QtuEr«.~Can  the  ruling  in  Anunchnayi  Dan  v.  Purno  Qhundra  Roy  (3)  be  sup* 
ported  ? 

This  was  an  appeal  from  a  decision  of   the   High    Court  at 

Calcutta,  dated  the  27th  November  1867  (4). 

♦  Present :— Thb  Bight,  Hon'blb  Str  Jamks  W.  Colvtlb,  Sir  Montagui  Smitit, 

Sra  R.  P.  CotLifiR,  and  Sir  L.  Peel. 

(1)  See  Act  IX  of  1871,  2nd  Sched.,  Nos.  166  to  169. 

(2)  2  B.  L,  R„  62. 

(3)  Case  No.  569  of  1865 :  24  August  1866.  (4)  8  W.  R',  470. 
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1872 


KiSTOXiyKSB 
Ghobb  tU)Y 

V. 
BUEBODA- 

CAUNT  Singh 
KoT. 


Tho  facts  were  shortly  as  follow?  : — 

On  the  25th  Mach  18^2,  the  appellants  obtained  a  decree  in 
the  Zillah  Court  of  Moorshedabad  aginst  the  respondents  for 
Bs.  9,500. 

On  8th  Jane  1863,  the  High  Court  on  appeal  affirmed  that 
deeree  and  ordered  the  respondento  (then  appellants)  to  pay 
the  appellants  (then  respondents)  Us.  3o0  as  costs,  with  interest 
from  that  date  at  12  per  oenf« 

The  respondents  appealed  to  Her  Majesty  in  Council. 

On  the  8th  April  1865,  a  proposal  was  made  by  the  respond- 
ents for  a  compromise,  and  a  petition  was  filed  praying  ''  for 
two  months'  time  for  carrying  on  the  appeal  case,"  which  was 
in  a  connter-petition  consented  to  by  the  now  appellants. 

Rs.  500  was  about  the  same  time  paid  in  respect  of  the  Jndg- 
ment-debt,  but  the  compromise  was  not  carried  ont. 

On  the  9th  Hay  1 866,  thd    Htgh  Court  (Kemp,    J.,)    struck 
^  the  ap^al  off  for  want  of  prosectition. 

On  the  22nd  April  1867,  the  now  appellants  applied  to  the 
lower  Court  for  execution  of  the  decrree. 

The  1st,  4th,  5th,  6th,  and  7th  columns  of  the  application  were 
filled  up  as  follows  :— 


Daieof 
Decree. 


Whether  any  Appeal 
hns  been  preferred 
after  the  Decree  or 


Whether  any  Com- 
promise has  been 
effected  after  the 
Decree  or  not* 


The  amonnt  of  The  amonnt  of 
Money  due  on  Coats  ordered 
Bond  or  as  to  be  paid. 
Damages. 


25tb 
1   Harch 
*     1862 


I A  re^lar  appeal  bav- 
ing  been  preferred 
the  ZiDah  decree 
was  atiirmed. 
Tliejndgment-debtor 
having  made  an  ap- 
peal    to  England 
against    it,    and  it 
being  pending,  the 
appeal  was  decided 
by    striking  it  tM 
from  the  file  on  the 
20th  Nov.  1865  (1). 


In  the  month  of  April 


On  acoonnt 
of  allow- 


Ks. 


ance 


9,500 


1866,  this  compro- 
mise was  effected 
with  the  judgment- 
debtcNT :  te  one  item 
the  half  of  the 
amonnt  wlH  be  paid, 
and  the  remainder 
according  to  instal- 
ments. A  petition 
was  made  on  the 
8th  April!  1865,  in 
the  appeal  to  Eng- 
land, sod  the  pro- 
ceedings in  exeoa- 
tion  were  stayed. 
InGboitroi270(April 
1865)  Rs.  500  was 
paid,  but  the  re- 
mainder was  not|TotalB8.  18,240 
paid  aooording  to 
compromise. 


Interest  of 
the  peri-  , 
od  daring 
which  it 
was  not 
paid         1,1501 

Total,  Bs.I0,650 

Interest 

from   date 

of    decree 
np  to  date  7.690 


Rs.  A.  P. 

Costs  of 
the  1st 
Conrt  876*12-6 

Interest 
up  to 
date     526-0-0 

Costs  of 

High 

Court   350-0-0 

Interest 
up  to 
date      199-8-0 

Total,  Ai.  1,951-4.6 


(1)  This  was  a  clerical  error  for  9th  May  1866. 


VOL.  X.]  PBIVY  OOONCIIi.  i^^ 

Upon  this  application  being  made,  the  Jadge.stated  his  opinion        1^72^ 


that  no  step  had  been  taken  since  the  8th  June  1863  to  keep  the  kibtokimkeb 
decree  of  the  High  Court  of   that  date  in  force,  and  he  refused   ^"o^  ^^* 
execution.  Buetopa- 

Upon  thia  the  appellant  appealed  to  the  High  Conrt  on  the  f^j. 
following  grounds  :^lst,  that  he  had  three  years  from  the  9th 
May  1866  within  which  to  execute  the  decree  ;  2nd9  that  he  had 
three  years  from  the  8th  April  1865 ;  3rd,  that  as  the  decree 
was  one  of  the  High  Court  at  any  rate  as  to  th^  costs,  the 
period  of  liu^tation  was  twelve  years. 

The  High  Conrt   (L.  S.    Jackson  and   Hobhonse,  JJ.,)  held 

that,  so  far  as  the  costs  of  the  High  Court  were  concerned^  the 

period  of  limitation  was  twelve  years,  but  that  as  to  his  decree 

otherwise,    the    time    for    executioa  expired  within  three  yeara 

from  the  8th  Jane  1863. 

Against  this  order  the  appellants  appealed  to  England. 

Mr.  J.  D.  Bell  and  Mr.  CvMer  for  the  appeIlant8.<^The  time 
of  limitation  begins  to  run  from  the  final  decree,  Hurree  Bungsho 
Banerjee  v.  Ramessur  Banerjee  (1),  Bipro  Doss  Gossam  y 
Chunder  Seeku/r  Bhuttacharjee  (2) ;  and  the  reason  is  this,  after  a 
decree  is  confirmed  by  the  High  Conrt  on  appeal,  the  low  r  Court 
cannot  alter  it,  and  it  therefore  ceases  to  be  a  decree  of  the  lower 
Court,  and  the  time  must  run  from  what  has  then  become  the 
decree— O/woe^  v.  Sankar  Dutt  Sing  (3)  and  Bdpurdo  Krishna  v. 
Madkarao  Ramrdo  (4).  The  decree  on  appeal  becomes  a  new 
decree,  see  Act  VIII  of  1859,  s.  361.  The  decree  of  the  High 
Court  IS  that  of  a  Court  established  by  Royal  Charter.  By  24t 
&  25  Vic,  c.  104^  the  old  Courts  were  abi)Iished,  and  the  High 
Courts  were  established  under  Charter;  there  was  no  provision 
in  the  statute  to  prevent  the  twelve  years'  limitation  applying 
to  that  Court  in  its  appellate  jurisdiction.  The  decree  having 
become  that  of  the  High  Court,  the  twelve  years'  limitation  will 
apply — Chowdhry  Wahid  Ali  v.  Mullick  Inayet  Ali  (5)  and 
Ba/purao  Krishna  v.    yiidhardo  Ramrao  (4).     The  Madras  Court 

(1)  6  W.  B..  Mis.,  38  (4)  6  Bom.  H.  C.  Rep.,  A.  0.,  214. 

(2)  Nos.  583  of  1866.  (5)  6  B.  L.  E.,  52. 

(3)  5B.  L.B.,  App.,GO. 
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1872       has  come  to  a  different  conclasion  ia  a  case  decided  there  on 

EinoKtNKER  4th  March   1870-^  Arunachellathuday an  v.    Veludayan   (I),  but 

GhobkEoy   jIj    jg   submitted  that   the    decision    of  the    other    Courts    is 

BvRRoDA-    correct.     But   if   the   period   be     not   twelve    years,    and  the 

^*^'hoy!^°"  appellants  have  only  three  years  from  the  8th  June  186S  unless 

steps  have  been  taken  to  keep  the  decree  in  force^  the  filing  of 

the  petition  on  8th  April  1865  was  enough  to  keep  the  decree 

alive.  The  High  Court  could  not  bave  had  the  decision  of  the 
Pull  Bench  in  Bipro  Doss  Oossain  v.  Chunder  Seekur  Bhutta- 
charjee  (2)  before  it ;  if  so,  they  have  decided  contrary  to  it. 
That  decision  was  approved  of  in  Bhubaneswari  Debi  v.  Mahen- 
dra  Nath  Chowdkry  (3).  Even  a  notice  of  an  intention  to  exe- 
cute would  be  enough,  and  the  principle  simply  is  whether  there 
•Tias  been  a  bond  fide  intention  to  execute,  Maharaja  Dhiraj 
Singh  v.  Begun  Singh  (5),  which  was  approved  of  by  the  Privy 
Council  in  Maharaja  Dhiraj  Mahtab  Chand  Bahadur  v,  Bulram 

Sing  Baboo  (6). 

• 
Sir  B.  Palmer,  Q.  C,  and  Mr.  Doyne  for  the  respondents. — ^The 
words  of  the  Limitation  Act  cannot  be  extended  so  as  to  bring 
the  High  Court  in  its  appellate  jurisdiction  from  Courts  not  estab- 
lished by  Royal  Charter  within  the  rule  allowing  twelve  years. 
The  appellant    himself    in    his  application  for  execution  rightly 

describes  the  decree  as  that  of  the  first  Court,  and  Act  VIII  of 
1839,  s.  212,  when  read  together  with  ss.  361,  862,  show^  that 
the  decree,  when  unaltered,  is  still  the  decree  of  the  first  Court. 
[Sir  'R.  Collier. — Then,  if  the  High  Court  gives  additional 
relief,  are  there  two  decrees,  and  must  he  apply  for  execution 
of  both  ?]  Yes,  and  the  Chief  Justice  in  the«  case  of  Bipro 
Doss  Gossain  v.  Chunder  Seekur  Bhuttacharjee  (I),  referred 
to  on  the  other  side,  draws  a  distinction  where  there  is  a  new 
judgment.  [Sir  M.  Smith. — On  what  ground  then  does  the 
time  run  from  the  date  of  the  High  Court  decree  ?]  Because 
the   appeal  proceedings    are  keeping   the   original     decree  in 


(1)  5  Mad.  H.  0.  Rep.,  215,  (4)  6  B.  L,  R.,  App..  Ue. 

(2)  No.  583  of  1866.  (5)  6  W.  R.,  Mis.,  98. 

(3)  3  B.  L.  R.,  App.,  33.  (6)  5  B.  L.  R.,  611. 
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force  under  a.  20  of  Act  XIV    of  1859.    If  a  decree  in  the        ^^^^ 
Court    of   Chancery  in   appealed  to  the  House   of  Ix}rd8  and  Kistokinkbh 
affirmed^  it  is  still  the  decree  of  this  Court  of  Chancery.    The     ^^^" 
effect  of  making  the  twelve   yea«'    law   apply  would   be    to  c^^^fjjGH 
depart  from  the    intention    of  the    Legislatnre ;   the  A<:t   in       Koy. 
question  was  passed  when    there  were  totally  different  Courts. 
[Sir  J.  CoLViLS. — ^By  the  Ghwter  the  original,  side  retains  the 
law  of  the  Supreme  Courts  and  the  appellate   side  that  of  the 
Court  from  which  the  appeal  oamej  and   if  Act  XIY  of  1859 
had  not  pa^sed^  the  Statutes  of  Limitation  would  apply  to  the 
original  side^  and  the  regulation  Jaw  to  the  appellate  side  from 
the  MofussiL]    It  was  merely  abolishing,  the  names^  but  the  new 
tribunals  followed  the  law  of  the  old  ones*     S.  19  of  Act  XIY  of 
1859  shows  what  proceeding  in  referred  to  in  s.  20.     There  must 
be  an  active  proceeding  and  an  aatoal   lifii  cotitaatatio.    There 
is  nothing  to  show  the  appeal  was  acti^ally  being  contested^  and 
the  object  of  the  Act  was  to  ensure  due  diligence.    The  Madras 
case    that    has  been    referred  to  on  the  other  side  appears  to 
be  more  c6rrect  than  the  decision    in    Bombay  and  Calcutia. 
Their  Lordships  delivered  the  following  judgment  -'-— 
This  appeal^  though  the  facts  of  it  lie  in  an  extremely  narrow 
compass^  has  raised  several  questions  ot  general  importance  and 
considerable  difficalty. 

The  appellants^  on  the  25 tb  of  March  1862,  obtained  a 
judgment  against  the  respondents  for  the  sum  of  Rs.  9,500,  with 
interest  from  the  date  of  the  plaint>  and  costs  of  suit^  on  a  claim 

founded  on  an  agreement  to  pay  to  the  appellant,  Kistokinker^ 
an  allowance  of  Bs.  900  per  annum  by  way  of  maintenance. 

The  respondent,  Eaja  BarrodacajRut^  appealed  against  this 
decree  to  the  High  Court  of  Calcutta ;  but  by  the  decree  of 
that  Court  made  on  the  8th  of  June,  1863i  it  was  ordered  and 
decreed  that  the  decree  of  the  lower  Court  should  be,  and  the 
same  was  thereby  affirmed ;  and  that  the ,  defendant  appellant 
should  pay  to  the  plaintiffs  respondents  the  sum  of  Rs.  850, 
being  the  costs  of  the  appeal,  with  interest  thereon  at  the,  rate 
of  12  per  centum  per  annum  frem  the  date  of  the  decree  to  the 
date  of  realization. 

A  petition  of  appeal  to  Her  Majesty  in  Council  against  the 
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^^^ decree  was  fchen  presento J  bjr  the  Rajah.    He  teaderad  aeourity 

KisTOKiNKBB  ^or  oosto,    and    the    asnal  referenoe  was  laade  to  aseertam  its 

GuosB  Rot  aafficionoy.    Bat  the  seooriiy  was  never  perfected.    On  tbe  8th 

BuBBODA-    of  April  1865^  he  preeeoted  a  petition  to  the  Goort^  saggeeting 

£o7.  ^tuit  negotiations  for  a  ocAnpromise  between  him  and  the  s|xpdr 
lants  were  pending,  and  praying  that  proceedings  in  r^ard  to 
the  appeal  to  England  might  be  stayed  for  two  months.  On 
the  same  day  the  appellants  lied  a  .petition  oonsentiog  to  that 
applioationj  and  praying  i  hat  the  two  months  shonld  be  granted. 
The  Conrt,  on  the  4th  Aogost  1865^  made  an  order  <'  p  istpon- 
ing  the  oase  for  two  monthsi  as  there  were  hopes  of  the  parties 
coining  to  ka  amicable  settlement/'  The  two  months  expii«d 
on  the  6th  of  October»  and  nothing  eame  of  the  negotiationflj 
and  on  tihe  9th  of  May  1866,  the  High  Court  strnok  the  appeal 
ofE  the  file  in  defanlt  prosecntion« 

On  the  22Dd  of  April  1867j  the  appellants  made  their  first 
application  to  the  Zillah  Court  for  execation  ag^ainst  the  respond- 
ents. Their  application  was  in  the  tabular  form^  prescribed 
by  8.  212  of  the  Code  of  Procedure,  which  requires  the 
date  of  the  decree  of  which  execution  is  sought  to  be  mentioned 
with  other  particulars.  The  only  decree  so  specified  was  the 
decree  of  the  25th  of  March  1862.  Bat  the  fact  of  its  affirm- 
ance on  appeal  was  stated  in  the  next  column^  and  the  amount 
sought  to  be  levied  included  the  Rs.  350  decreed  by  the  High 
Coui*t  as  the  costs  of  the  appeal.  On  the  27th  of  April  1867, 
the  Zillah  Judge  rejected  the  application  for  execution,  on  the 
ground  that  it  was  barred  by  s.  20  of  Act  XIV  of  1859, 
no  step  having  been  taken  since  the  8th  of  June  1863  to  keep 
the  decree  in  ^oree  within  the  meaning  of  that  section. 

The  appellants  appealed  from  that  decision  to  the  High  Court, 
Whieh,  on  the  27th  of  November  1867,  ruled  that^  iu  so  far  as 
the  appellants  sought  to  realise  the  amount  decreed  to  tibem  by 
the  origioial  decree,  their  ap[Jlication  for  execution  fell  within 
the  three  years'  limitation  of  the  20th  section;  but  that,  inas- 
much as  their  claim  for  the  costs  of  the  appeal,  being  Rs.  350^ 
rested  on  the  decree  of  the  High  Court,  and  that  was  a  Court 
established  by  Royal  Charter,  they  were  entitled,  under  the 
}9  th  section  of  the  Ijimitatton  Act,  to  sue  out  oxeoution  for  that 
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amomit  at  any  tiule  witbin  twelve  years  from  the  date  ol  that        1872 
decree ;  and  the  case  was  seat  back  to  the  Zillah   Court  with  xmosiiixn 
hntractionB  to  deal  with  ,it  acoordiiigly.    The  appellants  bare    ^^»>b>^^ 
brought  this  appeal  against  so  mueh  of  this  order  as  held  that    Bubboda- 
their  right  to  ezeoution  for  any  part  of  their  demand  was  barred,        ]^y! 
bnt  there  has  been  no  cross-appeal  agaifist   that   part  of  the 
order  which  was  in  their  favor. 

The  argatnent  on  this  appeal  has  raised  the  following  qnes- 
tions : — 

lit^^Js  the  execnbion  of  a  decree  of  the  High  Oonrt  made  on 
appeal  from  one  of  the  Courts  in  the  Mbf  assil  to  ber  governed 
by  the  30ih  cfp  by  the  19&h  section  of  Act  XIY  of  1859 ;  or^ 
in  other  words,  is  it  soA^ect  to  tbe  three  years',  or  to  the  twelve 
years%  rnle  of  limitation  ? 

indly. — ^Whnt  is  the  effect  of  a    decree  of  the  High  Conrt      \ 
affirming  a  deCrcfe  of   a  Zillah  Court  f    Is  it  to  be  taken  to 
incorporate  the  latter  in  itself,  so  that,  for  the  pnrposes  ol  exo- 
cntion,  the  decree  to  be  ezocnted  is  to  be  taken  to  be  a  decree 
of  the  High  Court  ? 

Srdly. — If,  on  any  ground,  the  decree  to  be  excuted  in  this 
case  is  to  be  deemed  snbjecfc  to  the  three  years'  limitation,  bad 
anything  sufficient  to  keep  it  in  force  within  the  meaning  of 
the  20th  section  been  done  within  three  years  of  the  date  of 
the  application  for  execution  ? 

Upon  the  two  first  <and  general  questionSf  there  have  been 
conflicting  decisions  by  the  High  Courts  in  India.  The  order 
under  appeal  appears  to  have  been  the  earliest  which  decided 
that  decrees  of  the  High  Court  were  within  the  19th  section.  It 
has  been  follo-vCed  at  least  in  the  case  of  Chowdhry  Wahid  Alt  v. 
Mullick  Inayet  AK  (1)  in  Bengal,  decided  as  lately  as  the  6th 
of  September  1870,  and  it  has  been  recognised  as  sound  law  by 
the  High  Conrt  of  Bombay  in  the  case  of  Bdpurdo  Krishna  v. 
Mddhardo  Bvnrcu)  (2).  Bat  in  two  cases  decided  by  the  High 
Court  of  Madras  on  the  4th  of  Maroh  1870  (3),  it  was  ruled  by 
Scotland,  OJ*  and   Bittleston,  J.  (apparently  without  any  dis* 

(1)  6  B.  L.  R.,  52.  and  A.  P.    Kunhi  Perechan  Eidavuv 

(2>  5  Bom.  H.  B.  Bep.,  A.  0  ,  214.  Chembakat  KagaoaPaniker,  Mad.  H 

{d)AmncheUaihuday(An7.VeliAdayan,      C.  Bop., 
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t,-*   iiiiTil 


1872      sent  on  hhsJb  poiat  on  the  part  of  the  other  Jadges 

KitRMCiiruji'  *h®  FttU  Bench  ol  the  Court)  that  a  decree  of  the  High  Gonrt 

Ghosb  Koy    made  on  appeal  from  a  .Mof  atail  Court  ia  not  a^eoree  of  a  Court 

BuRRODA-    eetablished  by  Royal  Charter,    within  the  meaning  of  the  19th 

CAVNT Singh  section  of  the  Limitation  Aot,  and  is  a  decree  subjeot   to  the 

Boy.  '  •■ 


provisions  of  the  20th  seotion  of  that  Act.  It  may  be  observed 
that  neither  in  these  Madras  cases^  nor  in  that  decided  at  Bom- 
bay, was  the  determination  of  this  question  essential  to  the  deoi- 
sion  of  the  Court  upon  the  particular  appeal  before  it,  since  in 
none  of  them  had  the  period  of  three  years'  limitatiout  if  calcu- 
lated from  the  date  of  the  decree  of  the  Appellate  Court,  ez<- 
pired.  Thie  raling,  however,  of  Scotland,  CJ.,  appears  to  ha\re 
led  to  a  re-oon8i4.eratAOja  of  tiie  qaestion  by  the  High  Court 
of  Bengal. 

Their  L  )rdabH>9  fiud  that  in  a  oase,  not  cited  at  the  Bar 
during  the  argument,  whiph  is  to  be  found  among  the  Full 
Benoh  Rulings  of  the  High.  Court  of  Bengal  under  date  the 
12th  of  June  1871,  Bam  Charan  Bysak  v.  LaJcht  Kant 
Bannik  (I),  a  Division  Bench  of  the  High  Court  referred  for 
the  determination  of  the  Full  Bench  two  questions  in  the  fol- 
lowing .  terras :, — 1st,  whether  a  decree  of  the  District  Court 
affirmed  on  appeal  by  the  High  Court  becomes  a  decree  of  the 
last-mentioned  Court ;  and,  2ndly,  whether  execution  of  that 
decree  of  affirmance  passed  by  the  High  Court  is  to  be  gov- 
erned bv  (he  provisions  of  s*  19  of  the  Statute  of  Limitation, 
Act  Xiy  of  1859^  or  of  s.  20  of  that  enactment,  i.  6.,  whether  the 
rule  oE  three  years  or  of  twelve  will  apply.  The  Full  Bench, 
consisting  oE  the  late  Norman,  J.  (then  acting  as  Chief  Justice), 
and  Loch,  Bayley,  Maopherson,  and  Mitter,  JJ.  unanimously 
decided  the  &rst  of  these  questions  in  the  affirmative ;  and  ruled 
on  the  second  that  when,  under  s.  361  of  the  Code  of  Proce- 
dure, a  decree  of  the  High  Court  on  its  appellate  side  is  trans- 
mitted to  the  Distridt  Court,  which  passed  the  first  decree  in 
the  suit  for  execution,  it  will  have  the  effect  of  a  decree  of  such 
Courts  and  must  be  executed  within  the  period  limited  by  the 
20th  section  of  Act  XIV  of  1859.    The  preponderance,   there- 

(1)  7  B.  L.  R.,  70i. 


VOL-  X.]  PRIVY  GOUNOIL.  1^ 

fofB  of  Mthority  in  India  is  now  in  &yor  of  the  proposiiion  ibal       ^^^ 
thd  execution  of  dftorees  of  the   High   Court  made  on   appeal  Krnonnun 
from  the  District  Oourts  is  subject  to  the  three  years'  rule  of  ^«**  ^* 
limitation.    Their  Lordships  are  of  opinion  that  this  conelnstoii    Bijewda- 
18  correct.  Bot. 

The  object  of  Act  XIV  of  1 869  was  to  carry  out  a  recom- 
mendation made  many  years  before  by  the  Law  Commissiooers ' 
for  India,  by  passing  one  general  law  of  limitation  applicable  to 
all  Oourts  m  India.  It  is  hardlj"  necessary  to  rem  ark  that  the 
Legialatnre,  in  framing  the  Act^  had  tiien  to  deal  with  two  dis- 
tinct judicial  systems  :  the  one  oonsisting  of  what  had  been  the 
Courts  of  the  East  India  Company  and  may  here  be  called  the 
Mof  nssil  Courts ;  the  other  the  Courts  established  in  the  presi- 
dency towns  and  elsewhere  by  Royal  Charter,  and  administer- 
ing to  all  within  their  jurisdiction,  subject  to  certain  statutory 
exceptions  and  modifications,  the  law  of  England,  The  law  of 
limitation  which  governed  the  former  was  to  be  found  in  the 
Begulations  which  had  no  force  Mdtfain  the  '  Presidency  towns ; 
whilst  the  law  of  limitation  which  governed  the  latter  consisted 
of  the  statute  of  Jamest  together  with  such  other  portions  of 
the  statute  law  of  Bngland  applicable  to  the  subject  (if  any) 
as  had  been  introduced  into  India,  and  the  general  rules  tonch" 
iog  the  effect  to  be  given  to  lapse  of  time  which  depend  on  the 
decisions  c^  the  Courts  in  England.  It  is  not  surprising  thatj 
in  framing  a  law  designed  to  be  common  to  both  systems  of 
judicature,  it  was  deemed  necessary  to  make  certain  exceptions 
to  the  general  rule  of  uniformity.  And  it  may  be  presumed 
that,  in  dealing  with  this  matter  of  execution,  the  Legislatura 
was  moved  by  certain  reasons,  which  approved  themselves  to  the 
minds  of  those  who  were  conversant  with  the  administration  of 
justice  in  the  Mofussil,  to  subject  the  execution  of  the  decreea 
of  the  Mofussil  Courts*  whether  of  appellate  or  of  originid 
jurisdiction,  to  the  three  years'  limitation  ;  whilst,  on  the  other 
hand,  being  praised  by  the  weight  and  value  which  -  the  law  of 
England  gives  to  a  judgment  or  decree  of  a  superior  Court, 
it  determined  not  to  reduce  the  period  for  enforcing  the  decrees 
of  the  Supreme  Courts  to  less  than  twelve  years  Hence  the 
distinction  made  by  the  19th  and  20th  sections  of  the  Act,  in 

17 
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KwroffnuB  obrkHisly   used,   ftofe  by  remon  ci  anytlRiifC  iftbevmk  »  «fMy 

GimbBot    Oooft  ert»blifhod  bjr  Koj^l  Ghoiier»  bnifittiplr  bMMae  it  W9i^ 

BoMMi^A.    tlMmgIil»  to  define  (wkellier  happily  or  iiot^  it  is  needkis   to 

^'^^ot!^*^  inqaire)    certain  exieting  Courts^   viz.,  the  Supreme  Gbofto  in 

the  tbree  presidenoy  lovne  and  the  Becorders'  CSearts  in  the 

Straits   Settleoseotv,   and  poaaiUy  to  iaelade  other  CoErta  ol 

iimilar  ooustitntion   and   fanctioQa  which  might  thereafter  te 

eetaUidied,    The  aame  tenii>  it  itey  be  obsenFedy  is  to  be  fonod 

in  the  preamble  of  Act  Vlll'of  1859  fthe  Code  of  Prooednre) 

wfaiofa,  when  firet  passed,  wee  not  intended  to  haw  operation  in 

the  Bnpreme  Conrte. 

That  being  so,  we  have  to  conaicler  how  the  question  is 
affected  by  the  subseqaent  amalgamation  of  the  two  systems  of 
Jitfdioatitrre/  and  the  establishment  of  the  High  Ooartsby  Let* 
ters  Patent  under  the  powers  given  by  the  24  %  2S  Tic. 
e.  104^  and  the  26  Vie.;,  c.  1:5.  It  will  be  convenient  to  speak 
only  of  tha  High  Gocfrt  o(  Bengal.  The  general  scheme  of  tfao 
amalgamation  was  to  constitnte  one  general  Coartj  of  which  the 
Judges  sittitg  in  various  Divisional  Courts  were  to  exercise 
fbe  t  unctions  both  of  the  Supreme  Conrt,  and  the  appellate 
Mofoflsil  Courts  (the  Snider  Dewanny  Adawlnft  and  thef 
Sodder  Niaamnt  Adawlat),  all  of  which  were  abolished.  The 
powers  and  jwrisdictfon  of  the  Supreme  Court,  with  some 
atigtft  modification  of  the  latter,  were  transferred  to  the  Higfi 
Confft^  to  be  exercised  by  it  as  a  Court  of  origfnat  jurisdiction  ; 
4nd*<Mie  powers  and  jurisdiction  of  the  Appellate  Mofussil 
Courts  were  transferred  to  it,  to  be  exercised  by  it  as  an 
Appellate  Court.  But  the  law  to  be  administered  by  it  as  a 
Gbuirt  of  original  jurisdiction  was  substantially  that  previously 
administered  by  the  Supreme  Court;  whilst  that  to  be 
administered  by  it  on  appeal  from  the  Mofussil  Courts  was 
necessarily  that  of  those  Courts.  The  Code  of  Procedure 
(Act  VIII  of  1889)  was  indeed  made  the  Procedure  of  the  Court 
in  its  original  as  wril^s  in  its  appellate  jurisdiction,  and  super- 
seded  the  procedure  which  had  previously  obtained  in  the  Supreme 
Coui^.  But  that  Code  did  not  touch  the  subject  of  limitation^ 
which  contmued  to  be  regulated  by  Act  XtV  of  1859. 
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So  for^.tti0»efaite,   tiiere  can  be  no  grw&ct  f or  inleiviag  ibftl       ^* 
tbrni  mtm  «iqr  Httemtloii   on   tbe   part   either  of  Parliemeikt  er  KusoKUii^ni 
qitbaOromio  alter  the.  period   within  which  a  decree  made  ^^^^^ 
on   appeal  Jreu   aMiifiiaaSi  Goa^t   eenUi  he  exeeatedr    The    ^'°^^' 
decree,  like  the*   dtaree   of    the  fomer    Sadder  Oonrt^  was  to       dl^x. 
lie  feat  dowp-  to   tto    Lewai^  Oonrli    and  entry  to  he  made  oi 
it  in  the  regirtev  oi  the^  liower  Oonrt,  and  execution  eued  ocA 
%hvxu.  Sixery  xeaato  o£  ptdiey  whidi  indaced  the  Legtslatnre  U 
reqair^  th^t   eaeeeoiaon    to .  be  isgaed  wMiin  three  yeare  Wae; 
preeamabiy^  aa  opecaitiTe  after  the    amalgamation  of  the  Oonrte 
as  it  v^  belora  ,t^t   ewnt.    Accordingly »    one  of  the  learned 
Jadges  who  decided  tbe  omo  now  nnder  appeal  has  admitted  that 
his  construction  iiivoljred.oonseqeienQM  "  ahsord"  in  thecnselYes 
and^  presamab]^^  ooutpri^y  to    the  intention  of  the  Legialalnve* 
He  felt/how6¥er>  bound  by    the   word^  ''  Concts  eatabliidied  by 
Royal  Charter/'    It  a^^ns  to   their  Lordships,  eensidering  the 
date  and  history  of  the  Itfmitatip^   Act,  that  the  High  Oonit  of 
Madras  and  the  High  Cpnrt  of    B^nflal,  in   As  daoisioa  of  the 
J  2th    June  1871,    were    warranted    in    holding  that  the  Higb 
Courts^  though    wquesUoaabFy  ''  Courts   established  by  Boyal 
Charter'/  in  the  broadband   genetal  senee  of  the  term,  were  net, 
when  e^ercisiqg  ,  tbeMr   ^>ellate   jurisdiction  from  the  mofassil 
Courts^  such  Courts  within  tJie  meaning  of  Aet  XJV  of  I8&9« 

There  remains  the  difficnity  occasioned  by  the  nae  of  the 
words  "  such  Court,'' which  has  been  adverted  to  in  s<«ie  cf  ihe 
Indian  cases  U)  •  fyit  if  tiiose  words  be  held  to  import  the  Ooart 
issuing  the  ppo^sess  of  execution,  ♦.  e.,  the  Zillah  Court,  the 
difficulty  would  equally  baye  applied  to  the  deeree'ofthe 
former  Sudder  Oourt^  which,  not  being  the  decree  ef  a  Court 
established  by  Royal  Charter,  would  have  been  subject  to 
no  rule  of  limitation.  It  seems  necessary  to  oonstrue  the  words 
'<  suck  Courts"  a^  meaning^'  any  Court  not  established  by  Royal 
Chai'ter  mikihi  tbe  meaning  of  the  Act/'    On  the  whole,  there- 

{l)jiptXIV^flMt9^r^'^lil9fBrO'  shall  hare  been  takati  ta  etiforeseach 

COM  of  execution  flball    issae  from  ftoy  jadgment.  dooroe  or  onier,  or  to  ke^p 

Court  not  established  by  Royal  Charter  the  same  in  force  within    three   yeara 

to  enforce  any  jadj^ent,  decree  or  order  next  preceding  the  application  for  sue 

of  such  Covft^anlfssaoBie  proceeding  exeouiion/' 
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MM       jqjfcthottghttwtobe  regretteJl  that   the  Ivdin  LagMtatare 

KufooiMKMt  did  Bofe,  apoa    the   amalgiiiiialioii   o£  the  Ooorti,  piofide  mote 

Omb  Bot  pr^^^iy  {qp  4],e  applioation  of  the  LtmiteAion  Act,  and  poaeihly 

B9M0OA-    of  other  etatntes  to  the  new  Coart,  their  Lordshipa  are  of  opmion 

^^"^T.       ^t  the  first  qnastion   ought   to   be   detenained  in  aooordAnoe 


the  ndingt  of  the  High  CooHef  Madraa  and  tiie  Fall 
Bench  of  the  High  Ooart  of  Bengal.  The  eoniid  and  oonrenisnt 
i]ale  ia  nndonbtedl j  that  the  Coart  whidi  has  to  ezeentethe 
deereeof  the  High  Court  should  begofwaed  bjthenilee 
which  gOTem  Ae  ezacation  of  its  own  deoiees :  and  their  Lt>rd- 
eUps  do  not  feel  constrained  by  the  words  ot  the  statn  tes  or  of 
tim  Letters  Patent  is  adopt  the  oontrary  comtniotion. 

If  this  be  80^  the  consideration    of  the  seoond  question  is  not 
dMcessary   for   the   determioation  of  this   appeal,    since  it  is 
admitted  that  the  period  of    three  years^  if  calcnlated  from  the 
date  of  the  decree  of  the  High   Oonrt,   had   expiiaed  before  the 
application  for  ezecntion  was  made.    Nor,  indeedi  b  the  general 
cpieBtion,  npon  which  there  have  also  been  oonffioting  decisions 
in  India,  of  mnoh    practical   importance,   sinoe  it  is   admitted 
ihat  the  date  from  which   the    three  years  are  to  be  calculated 
is  the  date   of   the   decree   of  the   Appellate  Oonrt,— -whether 
that  decree  is  to   be   treated   as   the  decree  to  be  executed,  or 
the  appeal  of  which   it  is   the   termination  is  to  be  deemed  *'  a 
proceeding  taken  to  keep   the  original  decree  in  force.''    That 
am  appeal  prosecated  to  a  decree  would  be  such  a  proceeding  is 
shown  in  the  case  of  Btpro  Dtm  Qtmain  y.  Ohunder    Seekhur 
BhuUacharjee  (1),  both   by   the   judgment    of  the  Fall  Bench 
deliTered  by  Chief  Justice    Peacock,  and  also  by  the  judgment 
of  this  Board,  delivered  by    Lord  Cairns,    in  thd  case  of  Maha- 
raja Dhiraj  Mahtab  Chand  Bahadur  v.  Bulram  Sing  Bahoo  (2), 
on  the  14th  of  July  1870. 

The  state  of  the  Indian  authorities  npon  the  general  question 
seems  to  be  this.  In  the  case  before  ns,  the  High  Court  obvi- 
ously proceeded  on  the  principle  that  a  simple  decree  of  affirm- 
ance did  not  so  incorporate  the  mandatory  part  of  the  original 
decree  as  to  make,  for  all  purposes^  the  decree  of  the  Appellate 

(1)  7  W.  B.,  521,  No.  583  of  1866.  |2)  5  B.  L.  R.,  611. 
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IfiiaWkJmpyft  JJi  (Ihwwkiab  i^  in»  nkd  that,  in  order  to  ^^^^^'^ 
Hiftht  4li6  dBCr>a  ^  tlU  iMMlii*«  Ctoart  iho  AmJdacpea  in  the  Bqwiul- 
«iiifr£«riftU  «te  pmiwe«o»as6Mt«i, i»  wwiieomMy  tknAitdioiiId  '^''j[^';'>'' 


knvo  d«9tMd  U;anitofiat|iiniitolMn4it  'tin  Oiiginl^dfWBO* .  Tlie 
rakp  00  empumtd  MM»«yta  tp  tike  totgaofeioD^  Ti^gvaaeu*  Tlie 
lUI  Beach  o£>lli0  fiBgh  Coari.  af  Aeiigid,  k>W8var,  in  Ibe 
aadaioa  of  Ika  IMi  of  Jline  1871  (2)i  ahrekidjr  referred  to,  hi^ 
mied  tbaf ,  ivlieliier -^Oe  dfectee  of  tlie  Lower  Ooort  is  Mmraed' 
or  modified,  or  BMumtA,  ikei  ddiMe  p^sMd  by  tha  A^peBata 
Ooari'iB  Iha  fiaaldeOfto  in  iha  gnil;  and,  in  tlia  words  f{ 
Milier,  J.,  "  as  insbitlie  onlf  deevaa  vUek  as  cBtffMa  of  being 
anfaroed  by  aaae«*ion*f'  '  Aadithak.ia  in  aoeoifdanoa witb .the 
Madras  iiediioa:  aleeadjr  aitad*.  Qiiet,  XoslifiefSo^tlMd-s  words 
aie-^' /WhaOes  ihfll  dborse:i>0an  i^$|fsnw9e»  or  .ipifrpal,  or 
modiioatian.  of  tiia  daur^  HlV^^leid  from,  it  bepomes  tl^e  final 

daeraa  in  fihe.enifc,  vattd  tberefora  tha  det^ree  eaforpeable  by 
ii;zaaBtioo''  (8).  The  lanatiaa.  oi  an  AfipeUato  fDonrt  is. to  deter- 
mine what  daaree  th»  CSsart  below  oaghi  ta  liaye  made.  It 
may  aAmit  rererss^  or  wvy  the  deorea  nnder  a|ipeaL  In  tha 
first  ease,  it  leavasth^  oiigBisI  deoiaa  standing,  snpsiaddinic^  it 
gnsj^be^  An  order  tor  tha  payment  of  the  costs  of  the  appeal,  o^ 
Sar  intereA  OQ.tbe  amount  iMrigiaaUy  deoreed.  In  tha  olher  two 
oasea  jt  snbstitntes  other  idief  for  tha  raUef  oxjgiaally  given* 
In  all  these  eases  the  debase  of  tha  Appellato  Cbart  may  be 
regarded  .either  as  i^  direction  to  the  Lower  Cpart  tomaljie  and 
azecntaa  decree  of  itaown  aooordiDgly,  or  fts  an  ind/Qpendent 
decree^  whftther  it  is  tQ  be.Ax^onted  by  the  Appellate  Goiirt 
or  by  the  Loffor  Q^nrt.  %ii  the  latter  Qfui^.a  fnrtber  qoeation 
arises,  viz^  whether  the  original  decree^  if  wholly  aflBrmed  (or 
ao  mnch  of  itas  has  been  affirmed,  if  it  ha^  been  partially  affirm- 
ed), is  to  be  tref^  es  ipcrged  or.  ipoorporated  in  the  deor^  of 
the  Appellate  Court  as  the  sole  decree  capable  of  execntion,  or 
whether  both  deoEQcs  shoold.be  treated  as  standing,  ezecti^ibn 

(1)  6  B.  L.  B.,  58.  (Z)  ArunekdliMudayan  V.  Vdudayan, 

(2)  Bam  Okcmxn  Byaah  v.  Lakhi  BikfU  5  Had.  H.  C.  Bep.,  SI  5,  p.  2ld. 
Bamik,  7  B.  L.  B.»  704. 
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^«f^       MtfT  had  on  miOtin  td^p^AM-mk^U  ciiMiMl^liy^tfi^jtee,  wtf 

GfMfliBoff  ||||d«ffeo4  of  ft  dtorta  <wiiiH>idl tiaiiH  «imii  to  viMiyMMfldiit 
BviiMiMi«    to  theMtoM  e£  ifc».dBo>ia  -tmitor  «|Vm1^  tto  MMMtotmi  ofi 


wliMhev  iili»  retMrd  or  mtrdfy  •  tnitatoni^  »  biongkfc  vp.  TlMi 
d•teItIitmkiol^  liowvftf^Qf  the  qsisl^wlMrffir^ttMrLcM^ 
aniBi  depead  on  fkm  frovWoM  o£  the  laidiM  Obdo  cl  PrOtd^ 
(bift*  Iti  k  dev  .*hli|»  midetf.  titoi  .Oc>d«»  utetmr  daemo  ifk 
aweatoc^iato  be  aaEMoted  by  tha  LowvC^artin wbioktha 
vio0idrgiDmfv,/ortowlui9bifc]ttob»fet«Hn^  3«iS6QtipM'36()» 
S61»  ud  SO,  vhiob  prtMribo  ihft  fMm  of  jOm  d0qre»  o<  tlid 
AppolUito  Oo«rt|  diMok  •  aqqr  ol  it  tobftetttoved  on  the  rc«Mi^ 
tor^ tad tnftfe ftlurt  degpeeaa-ft  dao^M  to  baanoatod,  aeaatto 
tt<dade  tba-ncMim  that  it  ia  »  mare  diiMttoato  tha  Laviar  Cd«ii 
to  paaa  and  eMoato  ft  aartain  da6raa>  K  tha  qoaalNm  ^fke  tat 
vH^fo,  their  Lerdahipa  would  inoUne  to  tba  ^em  tokas  bj  tha 
Jtidges  of  the  High  Gowt  in  Ihft  .proaawt  daaa,  vk^  thftt  tha 
execatioii  oaght  to  ^irooaad  am  a  daaraai  of  which  the  maBdatovy 
partaaDfonaaij  dealavea  the  right  aau^t  to.  be  edbrQed^  Con* 
atderiag^  howaver^  that,  for  the  raaaoaa  ahready  ^^en,  tha  qaea* 
taoaiaiio^of  oiiiah  piaatioal  i»Hiagtoaoey  their  Lordshifa  will 
not  azpteffs  diaaeat  from  the  fvlingrn'Of  the  Madras  ConrWXl) 
and  oi  tha  Fall  fianoh  of  tha  JBaogal  Ooorb  (3)^  fiMher.  thaft 
by  aagriBg  that  there  may  be  ^saaea  in*  whieh  tba  Appalhto 
Obort^  pafl»ealat4y  on  fipeoiftl  appeali  atiight  aaftgoodtaaaoDsto 
limit  ita  dedsion  to  a  aim|#le  diainidflftl  ob  Ae  afypeftl,  ftad  to 
ftbatoinfMHft  omifirmang  ft  deoraa  «riOMou  or  qoaattooaUa^  yet 
not  open-to  e»iii»nftttoli  by  rM»on  of  the  apeciol  ftnd  Umited 
nature  of  ttie  appeal:  Their  Lordships  inay  fnrUibr  suggest 
that  in  all  e&aes  it  may  be  expedient  ezpresriy  to  embody  in  a 
decreb  ol  affinnanoe  bo  tnn^h  of  the  deoree  betownsft  i^  ihtMded 
to  affirm^  and  thus  avoid  die  neoeasity  of  a  reference  to  the 
BQperdeded  decree. 
From   a  passage  in   th&  jadgment   of  Mitter,  J.,  alread;^ 

{l)4ruHaeh£lUUhudayaaiY.   VcMayan,      {2)  UamCJun'an  Bytaky.  LaklU  Kuiit 
a  Mad.  H.  C.  Eep.»  215,  p.  2ia  Bannik,  7  B,  L.  B.,  7(M. 
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mhmd  jto»  M  «|q»|i9«to  tiftrebwa  ^idtedMl«lw  (l)tlmt      ^» 

:vJ|p«Jt  vo  tiiece  tonmd  ''  ih»  decrees  of  ibe  Pnvy  .Connett/'  jUnoKWKw 

fMraiMArabj^itoai^  Itar e< iHaitetitn.    TImA  qoeetiiutia  Jiot  o«M«ii<» 

tiefort  4lMi»v  IfOtriMygii  m^A  itM  mm  mm&Bf  mmt  .be  dstu^    Ahmmwa- 

I9io«gI  «a  ita^^m^  xxmi^    Xhasromid  of  fehe  deoMioo  aeeoM  to  ^^jSpST^ 

bfYO  binm  ^b«t  th#  onl^  qI  Per  Majaaty.  iq  Coimcil  I^eiqg  an 

IM|(  4ao0  tv  i^uttw  of  ber  prerogative,  it  was  not  aoj^p^tenb  to 

tba  Indian  lidngitilatnre  to  limit  tba  tima  within  .whioh  that  order 

foiild  ba  eofovpadt    Thir  Itovdeh^is  deairatoaay    thafcthay«re 

]»a4|«epf^red9  withoat  ff&H  i^rgameat  aad  consideration,  to^uxiept 

this  raliog  aa  corrects    Shoald  the  ((oeatioa  oyer  be  bronfl^ 

}uire>  it  wjtU  hava  to  be  .considered  whether  the   order  iu  Coanoil, 

4nrhich  ia  not>  propierljr  speaking,  t^  decree  of  a  Goort,  bat  on 

order  of  Qer  Jkiiyesty  mada  oa  th^  raeoxiMnaudation  of  a  Com*- 

Tuittee  of  Qer  f  rivy  Coaucil,  doea  vaoca    thaa   prescirilia  what 

shall  be  tb^  fipal  d^re^  in  tha.woae^  Umwg  it  to  ba  ei^ecnteid 

by  the  ordinary  prooeasof  the  Courts  in  India.    It.  may  well 

thus  finally  ascertain  an4  defiae  J^be^rlghta  of  the  parties  with 

ont  relieving  them  from    the  obligation  imposed  npon  them  by 

the  general  law.  of  epforcing  tho^t  ri^tn  with  dne  diligaaco«— hi 
matter  with  which  the  prerogative  has  no  concern. 

The  resnlt  of  what  has  been  said  ia  that  the  datanaiaation  of 
this  appeal  most  depend,  on  the  third  qneation>  w,  whether 
apy  proQeeding  snfficio&t  to  keep  the  decree  in  force  within  the 
QKia^ing  of  the  20th  sectioai  was  had  betweea  tbie  8th  of  Jane 
1863  and  tha  B2|id  of  ApiA  1867,  the  data  of  tba  iqjiphofttioa 
'  for  execntipp«  }t  haa  beea  argued  that  tha  preseatation  of  tha 
petition  of  appeal  to  JBJiigland  was  saoh  a  proceedingi  and 
that,  the  period  o£ .  limitation  waa  .  Xp  be  calculated  from  the 
•9th  ct  iMigqr  1866^ .  when  that  potitijoa  was.  finally  diamiiaad. 
Xt  ^X^  fmrthar  argoffd  tbatth^ftliag  by  the  appeUanta  oi  the 
4)e|ilii9n,  oaa^entiag  io  tba  xaiyoudeat'a  applicatioB  for  f orthar  ' 
iima  to  ^roMPuta  Ims  ag^paal  waa  amh  a  prooeeding,  and  that 
the  time  waa  to  ba  calculated  .  from  tha  date  oi  the  petition*  (tha 
8th  of  April  1865),  or  from  tha  4th  of  Ootober  1865.  when  tha 


{L)  Anandnmayi  Daaiyr,  Pumo  Chandra  Boy.    Caw  No.  60a  of  186[^;  S4Ui 
August  1866. 
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1B72       bro  tnontlM  grftirted  eitptrsd.    VMit  LofMllps  are  of  opSMcm 


KimvivKtiT  ^^^  ttere  is  no  ground  for  the  int  contention ;  thtt  fte  raepptod^ 

gr(m«  Boy    em's  pettiion  of  appeali  Mmg  m  prooeodtO|f •  tAon  in  otder  to 

BvonoA.    destroy  the  decreoi  easnol  of  iteelf  bo  trostod  fts  a  prooeedhy  to 

""^X^r^  keep  ii  in  force ;  dnd  in  this  opinion  they  are  snppoHed  by  til^tlm 

Indian  antihorities  died,  except  the  observAti6ns  of  HoSbway^  9., 

in  the  Madras  case  (I).    It  is^  however^  admitted  that,  had  the 

appeal  to  England  been  Allowed,  the  present  appellants,  bein^ 

respondents  to  it,  and,  as  snchi  snpporting  the  decrees,  wonld 

have  been  entitled  to  sne  ont  ezeentton  at  any   time  within 

three  years  at  least  after  the  final  dismissal  of  that  appeal. 
The  appeal,  it  is  tme,  never  was  allowed  ;  bnt,  daring  the 
period  between  the  *date  of  the  presentation  of  the  petition  and 
that  of  its  dismissal,  the  allowancu  of  the  appeal  depended  on  the 
respondent's  compliance  with  the  rales  which  regnlate  the 
admission  and  allowance  of  appeals  to  England ;  and  the  appel* 
lants  had  a  right  to  intervene  and  see  that  there  was  a  compliance 
with  these  rales,  particularly  with  sach  of  them  as  relate  to  seen- 
rity,  and,  in  the  event  of  non«compliance,to  insist  on  the  dismissal 
of  the  petition*  In  their  Lordships'  opinion,  there  isi  in  thia 
case,  sufficient  evidence  that  the  appellants  did  so  intervene.- 
The  petition,  by  which  they  consented  to  the  application  for  two 
months'  farther  time,  is  pregnant  evidence  of  this  fact ;  for  nnlesa 
they  had  then  been  active  partiek  to  the  proceedings,  their  consent 
woald*  have  been  nnnecessary.  mieir  Lordships,  therefore, 
thongh  they  would  have  been  glad  to  have  hadfnUer  evidence  of 
what  was  actually  done  in  this  matter,  have  come  to  the  conclu- 
sion that  there  wasr  at  that  time  such  a  eontestatio  between  the 
parties  touc^hing  the  allowance  of  the  appeal  to  Sagland  as 
anfllces  to  bring  this  case  within  the  principle  laid  down  by  Lord 
Cairns  in  the  case  of  MSahdr^a  Dhimj  MmhUh  Okand  Saha* 
dur  V.  Bulrwn  Sing  BtAoo  (2)  already  referred  to,  and  to  reKeve 
their  Lordships  from  the  naeeeaiiy  Of  depriving  Mie  ap|tallanta 
of  the  fraits  of  what  appear  Co  be  jitst  decrees  by  the  appli- 
cation of  the  statute  of  limitations. 

(I)  ArtitnacKeUaiJiudAya^  v.  Vtlvdayoni^    (2)  5  B»  L.  B.>  611. 
5  Mad.  H.  a.  Rep.,  4d.  \ 


— * 


VDII.Z.]  pxrrr  oouNdXi.  m 

thM  tint  ftt>peal  oagh*  to  be  iMo«ed ;  ilMik  tlieoKltr*  of  tbe  IKBbh  Ernonnn 
Joige Md  of  the  High  Oonit  oeght  te  be  Mnrenediand  thftt  <»n>^Ao* 
tbB  aiqMlkptB  oagHt  to  bto  deefatted  ebtitled  to  a«»  oat  enctttion    BvaMOA- 
of  the  deere»g>  and  to  reeorer  aIao!the  ooats  of  tiie  {wooeediBgs       rot.' 

« 

in '  execration  in  boiih  tiie  Indian   Oonrti.    They  will   also  be 

entitled'  tx>  the  co6fca  of  tbia  appeal. 

Appeal  aUptoed. 
Agent  for  appellants  :  Mr^  Barrow* 

Agent  for  respondents  :  Mr.  'tVibon. 


APPELLATE  CIVIL. 


Before  Sir  Bickard  Oifueh^  Et.,  Ohief  Juittce^  and  Mr.  Justice  Bayky. 

POORNO  SINGH  MONIPOOBEE,  and  othebs  (Dstikdakts)  v. 

HUBETGHUBN  SUBMA H  (PLAiHTirf ).•  1 872 

Septi. 


Pre-emption^Ewrapeane'^Oachar, 

The  riffht  of  pre«em|)tion  ariies  £rom  a  rule  of  Uw  by  which  the  owner  of  the 
laad  18  boand.  It  is  eneotial  that  the  vendor  thonld  be  sabject  to  the  rale  of  law. 
Thereforoi  where  the  vendor  of  certain  land  sitnate  in  Oaohar  was  a  Bnropean* 
the  Court  held  that  thore  was  no  right  of  pre-emption. 

This  wai^  a  suit  brought  by  Harnrchnm  Snrmah  againsi* 
Thomas  Ackroyd,    as  ^am-mooktear  of  Charles  Eoeglar  and  A* 

Hnni^  vendor^  and  Poorno  Singh^  Monipooree^  and  others ' 
purchasers^  to  enforce  his  right  of  preemption  and  to  obtain  posses- 
sion of  certain  land  in  Mouzah  Nemye  Cfaandpore,  in  Pergnnnah 
Uallakandyj  in  Oachar. 

The  defendants  contended  that  although^  by  iocal  onstom, 
the  law  of  pre-emption  applied  to  Hindus  in  some  places^  it 
had  nothing  to  do  with  Europeans ;  that^  even  if  it  did  apply 
to.  Europeans,  the  preliminaries  had  not  been  duly  performed  ; 
and  that  the  plaintiff  was  neither  a  neighbour  nor  a  co-partner. 

The  Deputy  Commissioner  of  Cachar  fixed  {inter  alia)  the 
following  issues  :— 

*  Regular  appeal,  No.  204  of  1871,  from  the  decrees  of  the  Oflioiating  Deputy 

Commifwionec  of  Cftehar,  dated  the  Uth  June  1871* 

18 
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1^75  ^'Are   Bar^pfeMM  bottita  by  thg  lair  el  pm^mpihm  in  CmkM  V 

i\),ftNo     n^  '^  At^  tkd  pttfdiaitni   mA^  IM^etdptor   aftetod  by   (he 

MoN^]li,    lad)  tl»t  thft  vett*>Jr  to  a  CSiriftto'tttt  r 

D.  He  totttijl  IJbil  no  proof  bad-  beM  addooed  by  tbe  piahitiff  to 

^"s^^H^  P'^^  Aat  the  etHtom  applied  to  Barapemia ;  that  fthe  pkinttra 
right  iras  aofe  tbereby  loet^  as  the  parohaaer  was  a  Hinda  ; 
that  the  custom  of  pre-emptioti  ptevaited  in  Gachar  ;  that  the 
right  belonged  to  the  Hindu  pre-emptor.  He  further  found, 
that  the  preliminaries  had  been  duly  performed.  He  accord- 
ingly passed  a  decree  in  favor  of  the  plaintiff  for  possession  of 
the  land  in  dispute  on  payment  of  Rs.  6^500^  and  dismissed  the 
suit  as  against  Thomas  Ackroyd  with  costs. 

The  defendants^  Poomo  Singh^  Goona  Singh,  and  Jadnb 
Singh,  Honipoorees,  appealed  to  the  High  Court. 

The  Advocate-Oeneral,  offg.  (Mr.  Paul),  (Mr.  OoUis  with  him) 
for  the  appellant. 

Mr.  Woodroffe  (Baboo  Tarrucknath  Sen  with  him)  for  the 
respondents. 

The  AdwKai^^Omernl  (for  the  appellant)  oonteadod  thai 
there  was  no  evidence  that  the  custom  of  pre-emption  prevailed 
throughout  Cachar.  It  must  be  proved  that  the  custom^ia 
appiieable  to  Christians ;  it  must  be  shown  that  they  have  adopted 
i^^Babao  Mohskhs^  Lai  v.  Ohriatian  (i).  The  plaintiff  must 
diow  that  idle  claim  waa  binding  against  the  defeodants— * 
Baha^  Mahsih  JmM  v.  Ckfi8ti%n  (2)«  Mahomedan  law  of 
pre-emption  is  not  binding  on  any  purchaser  otl^r  than  a  Maho- 
medan—SAeift^  Kudratnlla  v.  Mahmi  Mohan  Bhaha  (8).  The 
right  of  prchemptioa  exists  against  the  vendor  only,  who  znore-* 
ever  must  be  a  Mahomedan. 

Mr.  Woodroffe  (for  the  respondents)  contended  that  the 
custom  prevails  in  Cachar.  The  right  of  pre-emption  does  not 
create  a  disability  in  the  vendor,  but  it  is  the  right  of  the  pre- 
emptor.     A  local  custom  binds  all  the  people  of  the   locality. 

(i;  6  W.  &,  250       (2)  8  W.  E.,  ^46.        (3)  4  B.  L.  R.,  F.  B.,  1£4. 


TOL.  JCJ  «WP  COURT:  ^^^ 

Tte.fjgl*  tm  be  okMOod  by  aU  fMMn  wilhM^  di^iiliciioii       ^^^ 
of  OMtd ;  see  MaoBSgbton's  MabMoedan  Lam,  Giu  iv,  {wra.  4.      PooRm 
Aa  tba  oostom  imvaili  in  Caoha^i  }tbf)  deCeodantcr  are  bound  n^^^^^^ 
by  the .  custom.    Baboo   MohMh   LaU   y.    OhriUi^  (1)  4o»  gp^J;,^^^ 
not  apply  to   the   praeent  eaie.     Tbe  right  of  pr&-emptioQ    gQjpuii. 
at^^hflB  against  the  pimhasarj  4ot  against  the  vendor^  ther^ora 
tbe  oreed  of  the  teador  is  imiBatarial'--*ilfaww»frf  Lf^m^  v.. 
Bhyro  Bam  (2).    [BAmTj  ^v^Tha  ^aw  dic9pte  ^be  piv-emptor 
to  go  to  tbe  ▼endor  to  cry  aloud,-^''  I  have  piirobased^  &c/'] 
The  pre^emptor  xnay  go  t^  the  yen^  or  veadee»  or  to  tb^ 
land  sold.    Tha  person  to  be  diseised,  is  the  person  against 
whom  the  right  is  daimed;,  that  h,  the  Teadee^  ior  the  sight  of 
pre-9mption  does  not  arise  before  the  sate  is  oeoqifetew    If  any 
rilgbt  remained  in  tbe  rendor,  no  right  of  pcs^emption  would 
arke*«^ttrc{aya{  Mundar  v.  Baja  Teknarayaufi  Shg  (^. 

The  Advocnte^etteral  in  reply. 

Couch,  C.J. — In  the  first  of  these  appeals  Poorno  Singh, 
Qoona  Singh,  and  Jadnb  Singh^  JdonipooreeSjr  the  deBdndants^ 
Kos,  2|  13,  and  33  in  the  original  auit»  are  tbe  appellants,  and  the 
principal  objection  t^kea  in  the  grounds  of  appeal  is  (hat  the 
right  of  pre-emption  claimed  by  the  plaintiff  did  not  exist  as.  to 
all  or  any  part  of  the  layd  in  snit^  af  the  yendors  to  tbe  appel- 
lants and  their  co-defendants  were  Suropeans. 

No  issne  was  raised  ^in  tbe  suit  as  to  whether  tbe  law  of 
pre-emption  pre^railed  by  local  oastom  in  Gacbar  where  the  land 
is  situatedj^  or  as  to  whether  the  appellants  as  Hindos  were  bound 
by  it.  The  appells^ts  in  their  written  statement  alleged  tha^ 
the  law  had  nothing"  to  do  With  £uropeana  from  whom  they  .pur. 
chased ;  that  the  plaintiff  was  not  a  co-sharer  or  a  ''  neighbour  '/^ 
and  tUat  he  never  legally  perCormed|  or  observed  the  .  necessary 
preliminaries.  This  being  a  regnli^  appeal,,  if  it  appeared  to  ns 
essential  to  tbe  right  determination  of  the  suit  npon  the  merits 
that  the  other  questions  shonld  be  determined,  we  might,  under 
8. 354  of  the  Code  of  Procedure  refer  them  to  the  Lower  Conrt  to 

(1)  8  W.  B.,  U6.       {2\  !&  W.  B«  2a5.     .43)  B.  L.  B.,  Sup.  Vol.,  1M» 
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W^       bd  tried  ;  but  we  ihmkit  k^nbi  eeieatiel,  «■,  in  0«repMSM/«li6 

Poowo     ^SBse  IB  not  within  the  law  of  pi«»«itiptieo,  uweuiMg  tiiat  it  does 

HoNin^u  pvereil  itt  Caohar,  aod  that  the  appellants^  the  pnrcheserSi  afe 
«••         gotemed  by  it. 
SuBMAB.         ^be  plaiatifi  who  claitns  the  rif^t  o£  pwHOM|»feioB  is  a .  Siaia, 
and  the   vendor^   Mr.  Ackfoyd,  is  a  BhWPdpean.    The  D#p>ty 
Commissioner  on  the  issae  whidi  was  ivaBiied, ''  Are  Soropeaaii 
botind  ~  by  iJie  law   of   preemption  in   Caobar  V*     sajra   he 
finds  that  only  two  cases  ai«  on  reeord  in  ttie  Confts  in  Oaohar 
in  which  Ofaristians  or  Baropeans  hkre  been  parties  itf  caseH  of 
ibis  natnte,  and  that  he  does  not  think  that  these  two  cases  afford 
any   positive  endeooe  on  the  snbjeot.    Having  said  Hiuk  and 
foand  that  usoe  for  the  defendant   Aokroyd,   npon  which  ho 
dismissed  the  snit  against  him  with  costs^  he  proceeded  to  deoide 
npon  the  last  issne  he  had  framed  as  to  whether  the  pnrohasera 
and  pre-emptor  are  affected  by  the  fact  that  the  vendor  is  a 
Christian^  that  they  are  not.    The  reasons  he  gives  for  this  are 
that  it  does  not  appear  to  him  to    be  jast  that  the  privilege 
should  extend  to  the  Hindu  purchasers  who  have  pothing  to  do 
wiA  the  seller's  exemption^  and  that  it  seems  to  hiol  that  in 
Cadmr  it  is  most  important  that  the  right  of  a  sharer  in  land  to 
pre-emption    should  be  most  carefully  guarded.    The  law    of 
pre-emption   was   much  considered   in    Sheikh  KudrtUuUa  v 
Mhim  Mohan  Shaha  (1),    where  it  was  held  by  the  late  Chief 
Justice   and  Kemp   and   Hitter,   J. J.,     that  a    Hindu   pur- 
ohaner  is  not  bound   by   the   law  in  favor  of  a  Mahomedan 
oo-partner,  although  die   oo-partner  from  whom  he  parohaaed 
was  a  Mahomedan,  the  plaintiff  having  failed  to  prove  that  the 
Hindus  in  the   district   ha<i^   adopted    the    onstomi.     On  the 
other  handy  Norman  and  Macpherson^  3  J.,  held  that,  when- 
ever  a   Mahomedan  has  a   right   of  pre-emption*    it  is  not 
defeated  by  the  mere  fact  that  the  purchaiser  is  a  Hiudu.    The 
question  was  referred  to  a  Full  Bench  in  three  cases,  but  in  all 
of  them  the  vetidor  was  a  Mahomedan,  and  the  question  raised 
in  this  appeal  did  not  arise,    lu  the  argument  before  us  for 
the  respondent,  ^me  expressions  of  Mitter,  J.^   and  ibe  Chief 
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Aofc  h^a  AfahnmiiiOT,  iMklttiii^   no  ftutli  infewMt   Mn    b&     i^is~ 

diawn  {roQL  fbenii.    TiaA  t^ft^MHi  imm  qp^  imder  ixmmABtution,  ^^^^^^^ 

and   the  wofds  wore  used  with'  loferenoe' to   li   t^rtaO'm^Mdk  _     i». 

ttaveador  was  a  MahooMdaa.    V#.  WoadtoCa,  wkv  an>^Mcid  ^^^^*" 

ilsr  Ihd  itMpMdeaii  adaiittid  Ihat^lM  ooidd  n^  prodaoe  ^iiy  mm 

ih  whidi  -ibe  Ia#  of  ptf^^ampltoaliiid  been  applM,  aad^iba  vmdHi* 

was  not  Koir^raed^by   tl  «ith^  m  a  MaliotiMdatt  bi^  by   oiuittna^ 

The  ahsenoe  iii  aay  stich  oase,  the  biir  MojDr'  treiinenlkltf  idsisted 

upcm,    g^Mfiurto^^iew  whatisthelaw,    Uappsam  toostibal 

the  right  of  preneiDptioir arises  fvom  aira^e  at  law  by  which  ^tha 

owner  of  the  huii4  '^  bound.    When  a  Mahomedan  acquires  land> 

it  beoomes  subject  to  the  law  in  the  same  manner  as  it  become^  • 

subject  to  his  law  of   inheritance.    If  there  -  ceases  to  be  an 

owner   who  is  bound  by  the  la^/eithetas  a  Mahomedan  or  by 

custom^  the  right   no  Icmger  eststs*    It  is  not  annexed  to   the 

land   so  as  to  continue  to  affect   it  when  it  has  been  transferred 

to  a  person  not  bound  by  the  law.    The  right  also  is  not  a  mere 

personal  one  in  the   pre-emptorJ    '^  The  cteasecC  it  is  tito  jtme- 

tion  of  the  property  of  the  ahtrfee,  or .  person.  cJwning  the  right 

with  the  subject  of  purchi^ie/'    BaiUie,  471.    Be  has  it  only  as 

a   co«sharer  or  neighboari  and  on  his  osasing  to  be   either  his 

right  is  gone.    We  think  it  is  esasntial   tliiat'the  Vendor   Aotild 

be  subject  to  the  rule  of  law.    If  it  were  not  so,  a  Hahomedan 

might  become  a   partner  in  an  estate   owned  byOhristians  or 

Hindus^  which  they  could  not  prevent/  and  then  hb  alight  j^rs* 

▼tat  their  selling  their  diares  to  any  other  person. 

The  decision  of  the  Lower  Court  that  the  law  of  pre-emption 
applied  in  tbiiT  ciase  is  therefore^  in  our  opinion,  wrong ;  and  on 
this  ground  the  decree  should  be  reve^sad,  and  the  suit  dismisaed 
with  costs  as  against  all  the  defendants. 

Upon  the  fcmrth  issue,  the  Deputy  Comrniski^ner  says— ^'There 

can  be  no  doubt  whatever  that  HaroThako^r  (ttie  plaintiff) ially 

.  and  exactly  performed  all  the  preliminary  conditions  peoefMty 

to  enforce  the  right  of  pre-emption  when  he  heard  of  the  sale 

on  the  i|x>t  to  the  ^uiahaaaia  askd  tlM  aalla^  thait  ia  to  say^tf  i^^ 
raalaale  was  Aa  aide  ^oa   Itth  l[ay»    The  tfrideaca  oo    Mteaa 

points  is  perfectly  good*?'    Wa  thiflik  there  may  ))9  aomej  if  not 
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^W      to^dmkbh^  dmhi  *MlMt  tto  pfdimiMitf  mamnm  inm 
Mow^r^u  ^y  ***^  pUiotifE  tQ  iii4aoe  tbt  pprohiiiew  tp  gir^   f  p  their  bmr 

9i4«rqd  (be  evi4#n«»*  Be  m^f  bate  date  lu^  wd  we  mmfe 
^uppo^e  t)iat  he  ha^  :  bofe  bia  judffiaeBfe  on  either  iiBii^  rwe^e  a 
aMpioion  ihub  be  liae  qqI  gshrw  (he  qMKioo  (be  foil  eoo^ider^ 
l^ion  i(  repaired.  Aa  we  ^re  of  oponioa  on  (ha  other  grooi^d 
khiA  (be  euH  ehoold  be  dietaiaGed^  w^  thuo);  it  ia  not  Dacesaary 
to  decide  wither  (he  preliminariea  weie  didj  perfopMdt 

Appeal  alUnted, 


ORIGINAL  CIVIL, 

1872 
Djc  1L     JurUdiciion  of  Jtigi  (Jpttii— (7aw«0  of  4cilon'-TftJfm9sory  '  Noie^LetUrs 

^      '•         •  PW^f.  1865,  Alt: 

Tl^  Bigb  Oouri  haa    no  |«ri>4o^iao  to  ^ntorUi^  a  Mrit   hvonglit  upon  a jpn>» 
Bee  also      miasory  note  oiade  without;,  but  payabia  withia*  tiie  loca)  Imuta  of  itt  jbriodictioQ 
ia  b!l!b.  404!  ^^^®  ^  (oBtrttite  Oib  sait  not  h^vbg  U^  fliiil  6btaibe(t. 

"  1        ■  ■       '  I  ,  *  t        '•%        '  m  f  f  . 

TH^'W^§f^6qi(ft9  999yer  ,(b^  pdjpfflpal  and^P^)^^  due  qpi 
a  pfomisaory  note  e:i;ecotfe4  b/  ^be  d^feodepta.  at  Shamaa^fger, 
andniade  payable  to  the  jblaiptiff  in  Oalootta,  Leave  to  aae 
bad  not  been  obtained  before  (he  insbtntion  of  the  .suit* 

Mr.  Branson  and  Mif,  Sfutherland  for  (be  ptaintiff. 

t 

14^  Woodroffe  and  }Sx,  F^guaBOfk  for  (be  defaadanita.' 

Kr.  Tf  <x>d»v)j|%^  teolt  (he  i^^^^  obj[ed:ion  thattbeConrt 


Kad  to  j[tii^Mtiction.' 

«M««itbl>qnMlim;«{«WtQf  iiiMii:ti«K,   wd  it  ntoo  kt^ta 
Miedi^  asir,  [l|r*.  Ti«oiirai^«4M.The  plea  of  iMoi  of  jari«a^ic< 
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ctafoadkitk  Miils  to  plaafl  itj  tke  Okirt  Witt^  of  ite  own  motion j  Mcymoot. 
lake  eogtilsaned  ot  it.  HACfFttiiMoiri  J.-^f  the  cause  of  action  '^^^^^ 
ftrise  pi^rtly  wiCldik  tU  jarisdidiott,  ittay  I  not  now  give  the  plain'*  ^MMtrnm 
tiS  leave  to  sne  nnder  cL  12  bf  the  Letters  Patent,  1 865  ?  Mr. 
tToodlf ^.-^I  tabniit  not :  leave  to  sne  mnst  be  obtained  before 
the  inetitation  of  the  mii^^Bhaikh  Abdool  HatMd  v.  IPramothch 
nauik  Boie  (1).]  tn  the  caee  of  DeSatiza  v«  Colea  (2)  in 
which  the  question  of  jurisdiction  was  fully  diacussed|  and  the 
authoritieB  reviewedi  Holloway^  J.^  laid  down  that  there  is  a 
competent /oiitm  wherever  a  place  can  be  indicated  to  which  the 
rigjbtand  its  infraction  can  both  be  referred,  because  there  is  a 
cause  of  action  and  the  whtfle  drase  of  action^  The  immediate 
csiose  of  actiMi  and  not  the  cause  of  that  cause  of  action  is  what 
gives  jurisdiction.  Here  th%  note  was  pa^iUde  in  Oaloutta^  and 
the  immediate  cause  of  action^  therefore,  aro^  within  the  juris- 
diction. In  Luckmee  Ohund  v.  Zarauur  Mull  (3),  where 
advances  were  made  in  pursuance  of  a  partnership  contract,  the 
Plrivy  Oonncil  held  thalt  Ufae  cause  of  action  for  t^e  balance  of  such 
advances  arose  at  (9ie  place  wh^re  Vhe  payment  of  such  balance 
would  have  to  be  made.  Where  decisions  of  the  Privy  Council 
are  in  eooflici  with  decisions  of  the  Courts  at  Westminster^  this 
Court  must  attach  greater  weight  to  the  decisions  of  the  former 
tribunal  i  and  the  more  so  since  the  common  law  decisions 
depend  upon  the  narrow  construction  of  the  Country  Courts*  Acts. 
The  High  Court  has  a  more  extensive  jurisdictioa  than  an 
English  County  Court.  If  the  defendants*  contention  be  cor- 
rect, there  would  be  a  class  of  cases  which  could  not  be  bronghtr 
as  of  right  in 'any  Court,  a  result  which  could  never  have  been 
intended  by  the  Legi^atnre.  The  Full  Bench  ruling  of  the 
Agra  High  Court  in  Prem  Shook  v.  Bh^ekoo  (4)  supports  tho 
plaintiff's  view. 

Mr-  Woodroffe. — ^The  case  of  DeSouza  v.  Colea  (2)  has  been 
dissented  from  by  Phear,  J.,  in  Harjiban  Das  v.  Bhagwan  Bos  (5)* 
Luchmee  Chund  v.  Zorawur  Hull  (3)  is  distinguishable ;  it  was 

0)  1  I.  Jur..  218.  (4)  3  Agra  H.  0.  Rep.,  24J, 

(2)3Mad.  H.C.  Rop-,384,atp.414.    (5)7B.  L.R,  102. 
(3)  8  Moo.  A.,  291. 
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isn      a  ddoisiM  open  tbe  BMgftl  BagolftUoA  II  of  1808,  tlw  iMgoafft 

HoTHooB-    of  which  diSera  widely  from  thai  of  cK  IB  of  ti»  LtMeai  PMeHb 
iiomFirRoT  s^^i^^  ^^^   ^£   p,^   S&ooAT.l?Ae0*Do    (1)    mm  upon  ihe 

jAJKKNioifcr  constniotion  of  Acfc  VIII  of  1869,  s.  5.  In  cl.l2  of  the  IiDtten 
ratetit»  the  words  'Mf  the  catise  6f  a6tioii  thall  ham  ariien 
wholly,  or  in  part/'  dbarly  show  that  the  Legislatare  regarded 
the  caaae  of  aotion  as  BomethiDg  diTisibla ;  see  CKerrjf  v. 
Thompson  (2)>  Sichal  v.  Bordi  (S),  ImLrchander  8em  r. 
lyCrm  (4)'  and  Gr&esehwndor  Bonnorjee  v.  CoUint  (5).  To 
the  argument  f  oanded  upon  the  probable  intention  of  the  Legis- 
lature} it  may  be  answered  that  the  domicile  of  the  defendant 
would  always  f^w  a  complete  forunh^Oherrif  v.  Th^mpgon  (t). 
The  High  Conrt  on  its  origimd  side  is  only  a  District  Courtj 
faarbg  Calcutta  ficr  its  disiriot :  it  has  no  such  extensive  juris- 
diction as  is  contended  lot— The  fndian  Carrying  Company  ▼• 
McCarthy  (6)  and  SreemuUy  Lalmoney  Uostee  r.  Juddoonauth 
Shaw  (7). 

Macpubsok,  J*.,  held  that  the  Court  had  ao  juriadiction 
to  entertain  the  case.  The  suit  was  accordingly  dismissed,  but 
without  costs. 

Suit  diamiaMd. 
Attorneys  for  the  ^plaintiff :  Messrs  Swinhoe,  Law  and  Co. 
Attorney  for  the  defendants :  Mn  Carruthers. 

f\ )  Agra  H.  O.  Eep.,  242.  (5)  2  Hyde,  79. 

(S)  L.  R.,  7  Q.B..  573,  (9)  1 1  Jar.^  61. 

(3)  2  H.  A;  0.,  954  (7;  Id.,  319. 
(4)1  I.  Jar.,  233. 
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HELEN  BSINNSa  (Appiuast)  v.  SOPHIA  SYEfilNA  QRI>S  akp       p  ^.^ 

0THBE8  (BssroyDXNia.)         .     .  {^i 

^  ^  2>flo.ll,13, 

[On  hpj^  from  th6  High  0<nirb  of  Jadicattu^>  North  Western  Provincosi        ^  20. 

^     AllAhabBd.]  ;  ,        ' 

OmrdicM  amd  Ward-^Custod^  qf  Ghild-^Afit  IX  of  1861— £e2^'a7^~-/lio|H 
ttonofMakamedan.ReUgionfor  Purpose  qf  Maarriage^ Bigamy ^S^ecial 
Leave  io  appBol. 

A  cnild,  tbt  oQipriag  of  a  Chriatian  marriage)  W4U  living  ^ft^rhat  lather**  death 

under  the  protection  of  her  mother.    A  married  mAn,    a  Christian,  came  to  live 

With  het  mother,  and,  in  order  to    legalize  their  intercourBe,  he  and  the  mother 

l)e0ai&0 MahoiM^lkQf,  and  werensarrlBd  is  ICahdmediin  Airm«    About thraa y^a^ 

aft^r,  whei^  the  child  had  attained  the  age  offoarteen,  some  of  her  relatives  app; 

lied  for  and  obtained  an  order,    nnder  Act  t^  of  18^1,  that  the  ^irl  be  removed 

fffOiii  tfato  g«ardilitthip  of  the  moiber  and  her  second  hnsband  and  placed  ttndttra 

Ohrittian  gnardian.    The  girl  deposed  that  she  Wiabed  to  Irematn  wiibh  hdr  mofhdir 

and  to  .bepono  a  Mahomedan-    Special  leave  having  been^ven  to  ajpeal  to  the 

BrLv7  Oonnoil,  the  order  was  upheld. 

.  QrMBr0.-^Whother  a  marriage  aooordt&g  to  Mahomedan  ritas  betwdeh  aimarried^ 

Chriatian  man  and  a  Christian    woman,,  both  of  whom  bepamo  Uahopnedans  ii^ 
order  to  olfeot  the  marriage^  is  valid  (1) . 

,  This  was  aa  appeal  irojoi  aa  order  of  tb9  Judge  of  lleerat  oE 
the  19th  May  1870,  and  orders  of  th&  High  Goai-t  at  AUaUabadi 
whereby  ^n  infant  was  removed  from  the  goardiansfaip  of  her 
mother  under  the  foUowing  bircomstanbes  :-^ 

George  Skinner^  an  illegitimate  son  of  a  British  sabject  by  a 
native  woman  was  a  Christian^  and  was  duly  married  according, 
to  the  Cbristiaii  rites  to  the  appellantw  He  was  killed  in  the 
ipntiay,  and  left  an  infant  dangbter,  Victoria  Sfcind^r,  Who  lived 
witb  her  motjber.    The  girl   was   entitled  to  about  Bs*    400  a 

,  •  PrwciU:— The  Right  Hon'blk  SibJambs  Colvilh,  Lord  Jdsticb  Jamss,  Lobo 
Joffffcm  ICSLtJSH,  Sfn  M.  Qutm,  Sir  B.  Cotun,  and  Sib  Lawrbitcb  Pbbl. 

(I)  Sea  a.  16  of  Act  III  of  1872  (to  pro-  Sikh,  or  Jaina  religion)  aa  to  penalty  on 

▼ide  a   form   of  marriage  for  persons  married  j  person  marrying  M[ain    under 

Whodonot  profess  the  Christian,  Jewish,  that  Act. 

HmdoOk  Mahomedan,  PacBeok  Buddhirtr  . 

♦  -■  .         • 

■  «  •  -  *  ^  ■ 
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montti  from  her  iaiiher'B  landed  estate.  In  18679  a  Mr.  Johnj 
who  was  a  married  man  and  a  Ghristianj  oame  to  live  with  Mrs. 
Skinnerj  and  shortly  af  ter^  in  order  to  e&able  him  to  marry  her 
he  and  Mrs.  Skinner  both  became  Mahomedans  and  were 
married.  In  18G9,  the  ohild  being  then  thirteen,  and  havinf^been 
brought  np  as  a  Christiany  was  remored  from  school  by  her 
mother,  who  took  her  to  live  with  John  and  henself » and  the 
ohild  then  began  to  live  behind  the  pui^dah  as  a  Mahomedan, 
and  she  was  alleged  to  have  renooDCed  Christianity  and  to  have 
become  a  Mahomedan.  The  respondents,  as  her  father's  friends, 
interfered  ;  and,  in  March  1870,  the  girl  being  then  fourteen, 
applied  to  have  her  removed  from  the  onstody  of  her  mother 
and  John,  and  to  have  a  goardian  appointed,  aad  to  have  an 
account  dt  the  rents  and  profits  of  the  estate.  The  mother  and 
John  opposed  the  application  on  the  ground  that  the  Court  had 
no  jurisdiction,  the  child  being  a  European  British  subject ; 
that  she  had  not  been  influenced  to  change  her  religion,  but 
did  it  of  her  own  free  will ;  and  that  the  mother  was  entitled 
to  the  custody  of  her  child,  the  mother  not  living  in  adultery, 
but  being  actually  married.  They  also  alleged  that  the  respond- 
ents had  a  hostile  feeling  towards  them  personally.  The 
Judge  ordered  that  the  Collector  should  take  charge  of  the 
estates,  and  that  the  girl  should  be  removed  from  her  mother 
and  placed  nnder  a  guardian  to  be  chosen,  nnles  the  parties 
oould  consent,  by  the  Court.  On  appeal  the  High  Court 
(Turner  and  Spankie,  J.J.)  confirmed  the  order  save  as  to 
placing  the  Collector  in  charge, '  and  appointed  a  Miss  Scanlan 
guardian  of  the  person,  with  an  allowance  for  the  maintenance 
of  the  minor,  and  giving  liberty  to  the  mother,*  relations,  and 
friends    (save   Mr.    John)    to  visit   her.     A   Mr.  Bailey  was 

appointed   guardian   of   the  estate   subject  to  the  orders  of  the 
Court. 

The  mother  appealed    to    Her   Majesty  in  Council  by  special 
leave. 


Sir  B.  Palmer,  Q.C.»  and  Mr.  Cave  for  the  appellant.— The 
mother  is  the  natural  guardian,  and  is  not  living  an  unchaste 
lite,  and  her  child   cannot  be   taken    from  her*— T%e  King  v« 


VOL.  X.]  PBlVY  COUNCIL.  127 

• 

Qremihitlii),  Tk$  Q^emr.  OarU  (2),  Stouricnr.  Siaurton  (8).       '^^^ 
The  custody  will  nol  b6  altered  on    aocoant    merely  of    the     Hstn 
greater  benefit  to  the  child— /n  re  Curtis  (4).    The  child  of  a    8»w"» 
Hindu  mnst  be  left  with  itn  father,  even  though  it  wishes  to    '^^^^ 
become   a   Christian — The     Queen  v.    Neshiit  (5).    Change  of      q^^ 
religion  'in  the  parent  is  no  groond— 7%e  Queen    r.  Bhapwrji 
Bezimji  (6).    The  father  here  is  said  to  have  been  Christian,  ba^ 
that  seems  dpnbtfuL    T^e  question  was  discussed  in  the  Skin- 
ner's family  suit— Barlotr  t.  Orde  (7j.    The  child^s  wishes  ough* 
to  by  consulted— TFiity  t,  Marshall  (8). 

Mr.  Charles  Pollock,  Q.O.,  Mr.  Davey,  and  Mr.  Chalmers  for 
the  respondents. — It  is  clear  that  the  father  was  a  Christian, 
and  his  wishes  will  be  assumed  to  be  that  his  child  should  follow 
that  religion— /n  re  North  (9),  Austin  v.  Austin  (10),  In  re 
Newbery  (11),  and  Jones  v.  Powell  (12).  The  English  law,  and 
not  the  Mahomedan,  is  to  be  looked  to  in  this  OABe^^Abraham  r. 
il&raAam  (13),  There  are  no  circumstances  to  take  this  out  of 
the  rule  as  to  bringing  up  a  child  in  its  father's  religion— 
Eawksujorth  v.  Bawhsworth  (14),  in  re  Darcy  (15).  Ths^ 
Queen  y.  Clarke  (2),  and  In  re  O'Malley  (16). 

Sir  B.  Palmer,  Q.  C,  in  reply. 

Their  LaaiNmiPS  delivered  the  following  judgment :— > 

This  is  an  appeal  from  an  order  of  the  High  0>nrt  of  the 
North-West  Provinces,  in  substance  confirming  an  order  of 
the  Zillah  Judge,  removing  an  infant  ward  and  her  property 
froni  the  custody  and  guardianship  of  her  mother  the  appellant^ 
and  the  second  husband  of  that  mother. 


(1)  4  Ad.  &  B.,  624.  (9)    11  Jur.,  7. 

(2)  7  S.  ft  B.,  186.  (10)  34  Bev.,  257. 
(8)  8  DeG.  M.  &  &./  760.  (11)  1  L.  B.,  Eq.,  431 . 

(4)  28  L.  J.,  Ch„4AS.  (12)  9  Beav.,  345. 

(5)  Perry's  Or.  Cas.,  103.  (13)  9  Moo.  I.  A.,  193. 

(6)  Id.,  91.      ,  (14)  6  L.  R,  Gh.,529.  . 

(7)  5  B.  L.  B.,  1.  (15)  11  Ir.,  0.  L.  B.,  298. 

(8)  1  8  C,  T.  Ch.  Bep.,  68.  (16)  8  Ir.,  Ch.  Bep.,  231. 
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^^* .    Tlifi  appli^t^n  vras  oiadeito    thsj^dge  oider^ilie  proTiaiM* 

Hju^n      pUhalDdiiuiActNa.IZo£48«l,  wbicli.fkr9a0  6^Uow;-** 

v.     •        ' 

Sophia  "^'    ^^7  relative  or   friend   of  a  minor  .who  may, desire  to  prefer  any 

n^^^  claim  in  respect  of  the  custody  or  guardianship  of  suoh  mmor,  may 
make  an  application  by  petition,  either  in  per9on  or  by  a  duly  constituted 
agent,  to  the  principal  Civil  Coxirt  of  original  jurisdiction  in  the.  district 
by^hich  such  application,  if  preferred  in  the  form  of  a  regular  suit^ 
would  be  cognizable,  and  .shall  set  forth  the  grounds  of  his  application 
in  the  petition.  The  Court,  if  satisfied  by  au  examination  of  the  peti- 
tioner, or  his  agent  if  he  appear  by  agent,  that  there  is  ground  foir 
proceeding,  shall  give  notice  of  the  appliof^tion  to  the  person  named  in 
the  petitiofi  as  having  the  custody,  or  being  in  the  possession  of  th^ 
pei»on  of  such  minor,  as  well  as  to  any  other  person  to  whom  the  Ccmrt 
may  think  it  proper  that  such  notice  should  be  given,  and  shall  fix  ap 
early  a  day  as  may  be  convenient  for  the  hearing  of  ftiie  petitiouyand 
the  determination  of  the  right  to  the  custody  or  guarcBanship  of  snch 
minor. 

2i  The  Court  may  direct  that  the  person  having  the  custody,  or  being 
in  possession  of -the  person  of  such  minor,  shall  produce  him  or  her  in 
Court,  or  in  any  other  place  appointed  by  the  Court  on  the  day  fixed 
for  the  hearing  of  tbe  petition,  or  at  any  other  tii|ie,  and  may  make 
Ruch  order  for  the  temporary  custody  and  protection  of  suoh  minor  as 
may  appear  proper. 

3.  On  the  day  appointed  for  the  hearing  of  the  petition,  or  as  soon 
after  as  may  be  practicable,  the  Court  ^hall  hear  the  staDementa  of  the 
parties,  or  their  agents  if  they  appear  by  agents,  and  such  evidence  as 
they  or  their  agents  may  adduce,  and  ^herenpon  shdl  prooeed  to  mftke 
anoh  ordor  as  it  shall  thin)c  fit  in  respeot  to  thaouatody  or  goardiattahip 
9I  suoh  minor  and  thaooats  of  the  oai^e." 

.  The  Judge  accordingly  made  the  provisional  order  011  the 
ex  parte  prima  facie  case  >  presented  to  him,  appoiDted  a  day  for 
hearing  it,  beard  it,  and  made  an  order,  removing  the  ward 
from  her  mother.  An  appeal  was  presented  to  tha  High  Court, 
which  proDonnoed  the  order  complained  of.  The  Aot  gives  no 
farther  power  of  appeal :  but  on  the  statement  that  the  real 
question  was  as  to  the  religious  education  of  the  ward,  and  that 
considerations  of'  iti^portance  as  regards  the  religious  feeling  of 
the  Christian,  and  Hahomedan  populations  of  lodia  were,  or 
might  be,  involved  in  itj  special  leave  was  given  by  Her  Majestjy. 
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Qa  the  veoamoidBdatipii  of  t^i9  Boapd,  to  present  to  Her 
Majesty  in  Gannoil  the  appeal  uow  to  be  disposed  of. 

Sevexal  Eoglish  Ciaaea  have  been  cited  to  their  Lord&hipa^  ai^d 
one  is  referred  to  and  relied  on  in  the  judgment  .of  the  High 
Court ;  and  it  is^  obviously^  of  very  great  assistance  to  the 
Ooarts  in  India  and  to  this  Board  to  see  how,  io  the  exercise  of 
a  similar  jurisdiction  for  the  same  object,  the  Courts  in  this 
country  have    thought  it  best  to  act  for    the  protection  and  wel- 

&re  of  infant  wards.  The  course  of  decision  in  the  English  and 
Irish  Counts  of  Chancery  has  been  such  as  to  lay  it  down  as  a 
matter  of  positive  law  of  the  Court  that,  in  the  matter  o£  religious 
education, — ^great  .and»inthe  absepoe  of.  controlling  circum* 
st^nces^  paramount— weight  should  be  giyen  to  thQ  expressed  or 
implied  wishes  of  the  deceased  father.  It  was  con  tended « 
with  some .  plausibility  before  their  Lordships^  that  this  rule  hac^ 
its  origin  in  the  statutory  po>yer  of  English  fathers  to  appoint 
guardians  for  their  children. 

Howevidr  this  may  be,  their  Lordships  do  not  think  it  neces- 
sary or  desirable,  for  the  determination  of  this  casp,  to  refer  tp  or 
rely  6n  any  such  rule.  Th^  Indian  Act  certainly  d>es  not 
expressly  refer  to  any  such  right,  and  appears  to  have  had  one 
object  in  contemplatron,  the  protection  of  the  infant  ward,  and 
lio  have  given  the  Judge  (subject,  of  course,  to  appeal)  the 
power,  and  to  have  imposed  on  him  the  duty,  of  doing  what,  in 
his  judgment,  is  best  for  the  infant,  and  no   other  power  .or  duty. 

In  India,  however,  all,  or  almost  all,  the    great  religious  conx. 

1  « 

munities  of  the  world  exist  side  by  side  under  the  impartial  rule 
of  the*  British  Government.  While  Brahman  and  Buddhist, 
Christian  and  Uahomedan,  I^arseand  Sikh,  are  one. nation,  enjoy- 
ing equal  political  rights  and  .  having  perfect  equality  before  the 

tribunals,  they  co-exist  as  separate  and  very  distinct  communi- 
ties, having  distinct  laws  affecting  every  relation  of  life.  The 
law  of  husband  and  wife,  parent  and  child,  the  descent,  devolu- 
tion, and  disposition  of  property,  are  all  different,  depending  in 
each  case  on  the  body  to  which  the  individual  is  deemed  to 
belong  :  and  the  difference  of  religion  pervades  and  governs  all 
domestic  usages  and,  social  relations.  From  the  very  necessity 
of    the    case»    a  child  in   India,,  under  ordinary  .  circumstances, 
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must  be  preeamed  to'hftve  hia  father's  religion^  and  Bis  oorre- ' 
spoDdiDg  civil  and  social  status  ;  and  it  is  therefore  orditiariljy 
and  in  the  almenoe  of  controlling  circnmstances,  the  duty  of 
a  gnardian  to  train  his  infant  ward  in  snch  roli^on. 

What  are  the  facts  of  the  present  case  ?    Beyond  all  question 
the  ward  was  the  child  of  a  Christian  father^  the  issue  of  a  Chris-, 
tian  marriage.     She  was   left   an  infant  of  very  tender  years, 
her  father  being  one  of  the  victims  of  the  great  outbreak  and 
massacre  at  Delhi  in  the  year  1857.    She  remained  thenceforth 
under  the  protection  of  her  mother,  a  lady,  apparently,  of  ances* 
try,  not  Christian,  and  with  no  great  knowledge  of  Christian 
tenets  or  attachment  to  Christian  habitsjbat  she  was  married' 
to  a  Christian  in  a  Christian  church,  and  does  not  appear  to. 
have  profidssed  any  other  faith,  or  to  have  reverted  in  costume  or 
customs  to  her  ancestral  faith  untill  the  autumn  of  1867.    The 
child  up  to  that  time  had  certainly  been  brought  up,  and,  so  far 
as  she  was  educated  at  all,  educated  as  a  Christian  girl,  eating, 
drinking,  and  associating  with  her  Christian  cousins,  and  going 
to  a  school.    In  the  autumn  of  1867  this  occured.    The  house  of 
the  widow  became  the  house  of  one  John  Thomas  John,  a  clerk 
of  inferior  grade  in  the  Judge's  Court,  and  they    lived  and   oo* 
habited  together  as  husband  and  wife  ;  John  Thomas  John  being 
already  the  husband  in   Christian  marriage  of  a  living  Chris- 
tian wife.    It  Is  suggested  that  this  union   was  sanctified  and 
legalised  thus— >that    the  widow  became    a  Mahomedan,  tliat 
John  Thomas  John  became  a  Mahomedan,  and  that  having  thna 
qualified  himself  for  the   enjoyment  of  polygamous  privilegee,, 
he  contracted  in  Mahomedan  form  a  valid  Mahomedan  marriage 
with   the   widow,   the  appellant.    The  High   Court  expressed 
doubt  of  the  legality  of  this  marriage ;  which  their   Lordships 
think  they  were  well    warranted  in   entertaining.    But  how- 
ever   this    may    be,  their  Lordships  can   entertain   no  donbt 
that,  when  the  connection  between   John   Thomas  John   and 
the  widow  was  formed,  whether  it  was  merely    adulterous^  or 
under  the  cover  of  a  Mahomedan  marriage,  the  home  was  no 
longer  a  fit  home  for  a  Christian  young  girl:  and>  if  the  matter 
had  then  been  brought  to  the  notice  of  the  Judge,  it  would  have 
been  his  plain  duty,  without  delay,  to  find  a  more  snitable  home 
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and  guardiftBBhip  than  what  bad  become  in  faot  the  home  andgnar* 
dianshfip  of  Joh|L  Thomas  John.  The  matter  was  not^  howover^ 
broaght'so  soon  as  it  ought  to  have  been  to  the  attention  of  the 
Jndge.  Some  relatives  interfered^  in  order  that  the  child  might 
be  sent  to  a  proper  school-^a  proper  Chiristian  school ;  and  John 
Thomas  John  and  his  wife^  professing  to  yield  to  the  snggestion, 
took  the  girl  in  Jane  1869  np  to  Simla,  with  the  avowed  object 
of  placing  her  at  a  school— a  Christian  school  there.  They 
then  represent  that  this  project  failed^  by  reason  of  the  girPs 
refusal  to  go  to  school ;  and  that  sl^e  began  to  express  a  preference 
for  the  Mahomedan  religion,  and  the  oriental  mode  of  feminine 
life  in  seclusion  behind  the  purdah ;  and  that  at  some  period  (the 
time  is  not  exactly  fixed)  ^  a  Moulvie  was  introduced,  who  oon- 
fimied  her  in  her  resolution  to  become  a  Mahomedan.  The  young 
jady,  who  by  this  time  had  attained  the  age  of  fourteen  years^  or 
thereabout^  made  a  deposition  :*^ 
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Dsiosmov  of  Victoria  Skinner,  otherwise  Nan  Shaba  Begum,  before 
me,  on  solemn  affirmationi  under  Act  V  of  1840,  on  the  Ist  April 
187a 

.  I  know  Hr.  John.  I  first  knew  him  when  we  came  to  Meerut,  and 
ler  the  past  two  years  know  him  well.  Ko  one  has  ever  persuaded  me 
to  be  a  Mussnlmaoi.  My  own  feelings  alone  have  prompted  me.  I  wish 
to  remun  a  Mussnlmani.  I  would  nofe  be  persuaded  to  become  a  Chris- 
tian, because  it  is  from  my  own  conviction  that  I  am  a  Mussnlmani. 
I  am  in  the  purdcLh  by  my  own  free  will.  I  went  up  to  Simla 
with  my  mother  and  Mr.  John.  They  wished  me  to  go  to  school} 
and  pressed  me  very  much  to  go,  but  I  would  not  consent.  I 
heard  of  the  marriage,  of  my  mother  to  Mr.  John  five  er  six  days 
after  it  took  pla6e.  I  cannot  say  how  long  Mrs.  James  Skinner  has 
known  of  the  marriage,  but  she  must  have  known  of  it  a  long  time,  as 
they  have  lived  together  for  two  years,  and  it  has  been  matter  of  noto- 
riety. I  believe  til  Mrs.  Skinner's  family  must  have  known  of  it.  I 
wish  to  return  to  my  mother.  I  belive  Mr.  James  Skinner  to  be  a 
Muastthoani— Mrs*  O^de  to  be  a  Christian. 


To  C(mn$d  for  FetUioners^-^My  mother  can  read  veiy  little-»small 
story  books  ;  but  .she  cannot  read  Persian,  nor  write  at  all.  She  can 
only  read  the  Urdu  in  print,  not  the  written  character,  >exc^ing  very 
good  tezt-band.  I  have  read  easy  books  on  religion  in  Urdu,  but 
studied  them.    I.am  studying  the  Koran  with  a  teacher.    There 
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waaa  picture  of  my  fiather,  Midtb^re  wato  MTOir&l  obbtr  ptotuMi; 
Ymt  as  1  had  heard    that  it  ^ms  strict^    forbiddeti  to    keep   pictares^ 

by  our  relvcioB,  I  therefore  distroyed  them  with  my  own  hands* 
The  piotare  was  on  paper  in  a  frame  with  glass.  It  w;as  destroyed  soon 
after  we  returned  from  the  hills.  I  heard  that  to  keep  pictures  was 
prohibited,  after  my  return  from  the  hills,  from  a  preacher,  a  Moulvie 
who  came  to  the  house  and  preaohed  a  sermon.  No  oneadTiaad  me 
otherwise.  I  had  long  thought  of  becoming  a  MossnJmaui,  bat  whra 
I  was  young  did  not  oadersliaad  the  different  religions ;  when  % 
returned  from  the  hills,  I  turned  my  attention  to  it  and  had  tha 
preacher  called  to  preach.  Almost  all  my  family  are  Christians. 
I  have  had  no  intercourse  duriilg  the  last  six  or  seven  months  witK 
any  others  who  are  Christians,  but  their  family  and  Mrs.  Benu. 
Since  I  hare  been  in  their  house,  1  have  not  had  any  letter  of  any 
kind  from  Ur,  John.  I  had  some  letters  from  my  cousin  8ophy,  whd 
is  in  Calcutta,  and  Gfaailie,  wfaiohwieva  on  my  table.  These  I  sent  form 
Iwo  from  Charlie  1  sent  f or  tho  day  before  yestdsday»  wluch  were  old, 
and  I  tore  them  up ;  the  other  from  Sophy  I  s^nt  for  yesterdays  and 
showed  it  to  Mrs.  Aldwell.  The  two  from  Cliarlie  1  sent  for  by 
Achakrai,  and  the  one  from  Sophy  by  my  ayah. 


To  Cifunsel  for  PetUioners,—!  know  Mrs.  Benu.  I  have  seen  her 
several  times  since  I  came  from  Simla.    I  know  her  to  be  a  Christian. 

This  evidence  was,  with  the  consent  of  the  CoanM  on  both  sides, 

•and  also  of  the  principal  parties,  though  the  qnestioas  and  answers  were 

put  and  given  in  the  vernaoular  of  the  oontry,  Urdu,  recorded  by  the 

Court  in  English,  and  was  read  over  to'  the  Witness  in  Urdu,  and  by  her 

acknowledged  to  be  correct. 


The  oaae  of  the  appellant  was,  in  faot,  rested  on  this  deposi* 
tion.  An  eloquent  appeal  was  made  to  their  Lordships'  feelings 
not  to  sanction  such  a  violation  of  the  young  lady's  present 
religious  convictions  and  natural  feelings  aa  waa  involved  in 
tearing  her  from  her  Mahomedan  home  and  mother,  and  com* 
luttting  her  to  the  care  of  a  itfonge  Ohristiun  sohooImietreBa. 
The  Judges  of  the  High  Coart^  however,  did  not  think  that 
deposition  saffioient  to  induce  them  to  abstain  from  making,  in 
July  18^0,  the  order  fur  the  removal  of  the  guardian,  which  would 
have  been  the  only  possible  order  that  could  have,  been  made  in 
1867.  Their  Lordships  cannot  dissent  from  that  conclusion.  It 
would  be  very  easy,  of  coarse,  for  a  mother  under  such  oircua^ 
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steiMed  to  l^rocnre  from  a  jonng  danghtor  tbo  expression  of  a 
Wish  to  renrain  with  her  and  fco  become  a  Mahomedan  like  her, 
rather  than  cootinoe  a  Cbristiao  and  go  to  a  strange  sohool : 
an^  it  is  impossible^  in  their  Lordships'  judgment,  to  believe  that, 
in  the  interval  which  had  occurred  between  the  visit  to  Simla 
and  the  application  to  the  Court,  any  such  knowledge  of  the 
differences  between  the  two  religions  had  been  acquired,  or  any 
snch  settled  ocnscientions  convictions  had  been  formed  aa  to 
make  it  really  likely  that  her  moral  and  religious  condition  would 
be  .endangered  by  placing  her  where  she  should  receive  the 
secular  and  religious  instructiona  and  training  which  she  ought 
to  have  long  previously  and  without  interruption  enjoyed.  Their 
Lordships  are,  therefore,  of  opinion  that  the  order,  in  so  £ar  as  it 
removed  the  ward  from  her  mother  and  step^father,  and  placed 
her  under  a  Christian  guardian,  was  right,  and  that  is  really  the 
only  matter  that  has  been  brought  before  them. 

Their  Lordships  will  humbly  report  to  Her  Majesty  that  i^ 
their  opinion  the  order  of  the  High  Court  ought  to  be  affirmed' 
and  this  appeal  dismissed  with  costs. 

This  recommendation  of  their  Lordships  is,  of  course,  with- 
butprejudice  to  any  application  to  be  made  by  or  on  behalf  o^ 
the  ward  concerning  her  future  position ;  and,  considering  the 
present  ,age  of  the  young  lady,  their  Lordships  think  it  would 
be  very  proper  for  the  Court  to  ascertain  for  itself  what  her 
present,opiniona  and  wishes  are,  and  what,  having  regard  to  those 
Wishes  and  opinion^,  would  in  the  present  state  of  things  be 
best,  for  her, , 

Affirming  the  principle  of  the  order^  their  Lordships  feel  that 
it  would  be  very  difficult  for  an  appellate  tribunal  in  this  coun. 
try  to  interfere  without  injury  as  to  the  details  of  the  particular 
guardianship  and  scheme  which  must  so  essentially  be  a  matter 
of  gucm-pareutal  discretion,  to  be  exercised  on  the  spot  by  those 
beat  acquainted,  or  best  able  to  acquaint  themselves,  with  all  the 
circumstances,  and  their  Lordships  disclaim  any  desire  so  to 
interfere.  But  they  suggest,  for  the  consideration  of  the  Court 
of  India  in  similar  oases,  that  while  selecting  a  school  (snch,  for 
example,  as  Miss  Scanlan'a  in  this  instance),  it  would  be  desira* 
ble,    where  practicable,    to  have    some   independent  person  as 
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1871       gnardian,  to  whom   the  ward  coald  apply^  ia    whom  the  Oourt 
g^^      and  the  ward  could  coafide^  and  whose  duty  it  would  bo  to  oom- 

SKiimiB     monicate  to  the  Court  any  matter  which  might  ariee,  . 

^« 
Sophia 
Etbuva  Appeal  iiamisaed. 


Oedi. 


Jany,  30. 


Agents  for  appellant :  Messrs.  Watkiiis  and  Lattey, 
Agents  for  respondents  :  Messrs.  EUia  and  EUia. 


ANUND  LOLL  DASS  (  Plaintipp  )  v.  JULLODHUR  SHAW  aud 

▲N0TB8A    (  DXPSHDAKTS  ).* 

[On  i^ppeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal-] 

P.  0 .•  ,  Ad  VIII 0/1859,  S8. 235  *  240— JS?*ecu<u»>— Prwofe  Alienation. 

1872  "        .        .       ^ 


The  ptohihition  agftinst  private  aliteation  of  aitftcbed  property  eonliiBed  Id 
8.  240,  Act  Vlll  of  1859,  relates  only  to  aUeoation  which  would  affept  lh«  onditor 

who  obtained  the  attocbmont- 

This  was  an  appeal  from  a  decision  of  the  Calcutta  High 
Court,  dated  Slst  July  1868,  aflSrming  a  decision  of  Nomian«  J., 
in  the  original  civil  jurisdiction,    dated  20th   December  1867  (!)• 

Russickchunder  Soor  on  10th  March  1866  mortga^  the 
property  iu  dispute  to  Parbuttychum  Soor  to  secure  Rs.  7,000 
due,  10th  September  1866. 

Ou  the  18th  September  1866,  Nettyohunder  Paul  got  a 
decree  against  Russickchunder  for  Rs.  1,100  odd. 

On  the  26th  September,  Baneymadhub  Banerjee  also  obtained 
a  decree  for  Rs.  3,000. 

On  the  28th  September,  Inderchunder  Johurry  obtained  a 
decree  for  Rs.  1,500,  and  on  the  same  day  obtained  an  order  for 
attachment  of  the  property. 

On  the  29th  September,  Nettychunder  obtained  an  order  for 
attachment  in  his  suit ;  but,  having  made  a  mistake  in  the  descrip- 
tion of  the  property,  the  writ  was  returned  unexecuted. 

•  Pr€»«ni :— Sjb  James  W.  Colyilr,  Sib  M.  Smith,  Sib  B.  P.  Ck>LLiSB,  and  Sia 

Lawrencb  Pkisl. 

U)2B.L.  K.,F.B.,  iO. 
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Ott  tbe  13th  November,    Russickchunder  agreed  fco  sell   the        ^^ 

property  to  the  respondents.  Anxtnd  Losl 

On  the  17th    November,  Baneymadhnb  Banerjee  obtained  an        ^^ 
order  for  attachment  in  his  suit.  JuLLODHXTa 

On  the  19th  November,  the  sale  to  the  respondents  was  effect- 
ed, and  the  mortgage  to  Parbnctychum  Soor>  and  the  judgment- 
debts  dne  to  Inderchnnder  Johurry  and  Baneymadhnb  Banerjee 
were  paid  off* 

On  the  2l8t  November,  Nettychnnder  Panl  obtained  a  second 
order  for  attachment,  and  the  property  was,  on  the  22nd  Novem" 
ber>  attched  by  the  Sheriff. 

On  the  27th  and  28th  November,  the  Sheriff  received  notice  to 
remove  the  attachments  in  Inderchnnder  Johurry  and  Baney- 
madhnb Banerjee's  suits. 

On  the  llth  January  1867,  an  order  was  made  in  Nettychnn. 
der  Panics  suit  for  the  sale  of  the  property,  and  on  the  21  si 
February  (1),  it  was  sold  by  the  Sheriff  to  the  appellant. 

On  the  18th  July  1867,  Ihe  appellant,  not  being  able  to  obtain 
possesBion,  filed  his  plaint  against  the  respondents,  impeaching 
their  title  on  the  ground  that  the  private  sale,  having  been  effect^ 
ed  while  the  two  attachments  were  in  f  oroe,  could  pass  nothing. 

A  question  as  to  the  bonk  fides  of  that  private  sale  was  de* 
cided  in  the  respondents'  favor.  On  the  20th  December  1867^ 
Norman,  J.,  dismissed  the  suit,  thereby  supporting  the  validity 
ci  the  private  purchase ;  and  on  appeal  to  a  Full  Bex^b 
(Peacock*  G.J.>  L*  S.  Jackson,  Macpherson,  Markby,  and 
Slitter,  JJ.),  it  was  held  by  a  majority  (Markby,  J.,  dissent, 
ing)  that  the  decision  of  the  first  Court  was  right. 

The  judgments  are  set  out  at  length  in  the  report  (2). 

Sir  B.  Palfner,  Q.  C,  and  Mr.  Dayne  for  the  appellants.— The 
question  is,  does  the  absolute  prohibition  under  the  attachments 
operate  for  the  benefit  of  all  creditors,  so  as  to  prevent  a*^  private 
purchaser  acquiring  a  title  to  an  estate,  or  is  the  prohibition 
only  such  as  prevents  an  alienation  to  the  prejudice  of  the  parti* 

(C)  In  b  he  report   of  the  case  before   stated  to   baye   been   on  the   22nd    e< 
the  High  Gonrt,  the  SherifPa  sale  was  Febmavy. 
(2)  2  B.  L.  B.,  I*.  B.;  49. 
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W2       priar  execation-cpeditor  ?    Ua<ler   b.  206  of  Act  YUI  .^f  1459, 

AxviiD  Lo&L  money  payable  ander  a  decree  is  to  be  paid  into  Court)  and  ne 
^^^  adjusttnent  of  a  decree  is  to  be  made  save  throngfh  the  Oovrt. 
J47LLODHIJB  The  object  is  to  guide  all  persona  interested  as  sabaeqaent  evd^ 
cntion-oreditors  in  the  enforoiog  of  th^  claims  The  raoog- 
nition  here  of  a  settlement,  withontthe  intervention  of  the  Ooart, 
is  contrary  to  the  letter  and  spirit  of  the  Act.  Nettyohnnder's 
first  attachment  was  inoperative  from  a  mere  mistake^  whevdby 
ho  lost  his  priority^  bnt  he  wonid  ^till  be  entitled  to  ha^e  his 
decree  protected.  The  words  of  s.  235  show  how  Btriii*> 
gent  the  words  of  the  prohibition  are  to  be,  and  B.  340  declares 
any  aiieoation  to  be  nnll  and  void*  8.  24S  shows  that  a 
private  «ale,  in  order  to  be  good,  mast  be  sanctioned  by  the  Ooart^ 
and  s.  245  directs  what  is  to  be  done.  The  reference  by 
Noniiaa,  J.^  to  Bishop's  leases  has  nothing  to  do  irith  the 
lireBent  point ;  the  ^nestion  there  being  whether  the  alienor 
would  .be  estopped,  and  the  case  cited  by  him  of  6119100  Sumo. 
mojf$e  ▼•  Mahmraja  Suiteeaektmder  Bay  Bahmdoor  fl)  roialeft  to 
-m  wholly  different  qnestton.  It  is  not  contend^  that  the  aKeoor 
"wonld  not  .be  estopped.  There  wonld  appear  to  be  no  answer 
to  ikJJarkby,  J.'s  decision.  There  is  no  bankruptcy  law  siive  in 
tibe  presidency  towms^  and  it  is  the  proper  policy  of  the  iaw 
to  prevent  private  arrangements  by  way  ot  preference  which 
may  injnre  creditors.  The  property  is  in  the  custody  of 
the  law^  and  it  can  only  be  relived  from  such  custody  by 
an  act  of  the  Court.  8.  243  seems  to  have  bee  entirely 
overlooked  by  the  Court.  When  the  property  has  once  been 
attached,  it  is  to  remain  nntil  sold  or  released  by  order  of 
the  Court.  All  ezecntion*creditors  have  an  ^interest  under 
ss.  270,   271   in  the  proceeds  after  satisfaction  of  the  first  eze- 

cnted  attachment. 

Mr.  Fieldfi^.C.f  and  Mr.  Leith  for  the  respondents  were  not 

called  upon. 
Their  Lordships  gave  the  following  judgment : — 

The  facts  under   which  this   question    arises  may    be  thus, 
shortly  stated:*—^  obtains  an    ezecntion   against  his   debtor 

(1)  10  Moo.  T,  A.,  123> 
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in  tbo  lorm  of  an  afctacbineDt  f^^^nst  the  debtor's  real  property*       1679 
The  debtor^  with  the  consent  of  A^  makes  a  private  sale  of  the  i^vmohoLh 
property,  and  out  of    the  proceeds  satisfies    the   debt,  but  no        ^^** 
application  is  made  to  the»Goart  for  the  confiroiation  of  the  sale^    juLu>Diiu« 
er  for  the  removal  of  the  attachment^  and  the  attachment  still      ^^^^' 
yemai):i«>  Jkt  all    eyents   formally^    in    force.     Subsequently  Bi 
another  creditor,  obtains   an    attachment    npoa  another  jndg. 
ment.    He    proceeds  <o  a  jadtdal    sale*    treating    the  lorme^ 
aide  as    Toid ;  and    tiie   qneatioa    is    whether    the    parchaf^e^ 
under  the  second  sale  has  a  good  title  and  is  entitled  to  say  thab 
the  pfior  Mile  was  to  all   intents  and    purposes  void  as  against 


Their  LordihipB  adopt  th/b  View  tsken  by  ^e  lato 
Nonttsn,  J.t  in  the  fissi  insiance,  aad  by  the  miqbrity  of  the  Court 
abotfle^  (iodiidiQg  the  Chief  Jastide,  npon  appeal.  The  qnpstion 
tnma  mainly  upon  the  lotterpnetation  of  two  aeciiioiuiof  Aot  YZII 
of  1869,  undOT  tiw  head  f^  Exeisnibbn  of  decrees  for  mono/  by 
attatfhTOant  of  property,'^  and  in  oonsiimiiig  ^heto  s^otionsi  it 
i^KMild  be  borne  in  muki  that  we  are  not  dealing  with  provisions 
prescribing  the  mode  ot  adminiateriiig  pr<){>erl^  amongst  oredit* 
ors  generally^  but  with  provisions  prescribing  the  rights  of 
partienlar  creditors  who  have  obtained  judgments  and  execu* 
tioa6» 

NtOWi  the  seotionB  alluded  to  are  in  these  terms*  S.  235  :-• 
V  Where  the  property  shall  oonsi^^t  of  landS|  houses^  op  other  im- 
movable prpp^ty^  jbhe  attapho^ei^t  shall  be  made  by  a  writjben 
order  prohibitijig  th0  ^ef^daot  from  alienating  the  property, 
by  eale^giift^.  or  in  any  othejr  way>  and  all  persons  from  receiv* 
ing  the  same  by  pnrcba«e,  gift,  of  otherwise.''  S.  24^ 
saya^-^^^  After  any  attoehment  shall  have  been  mad^  by  actual 
seizure,  or  by  written  order  as  aCoresaid,  and  i^  the  case  of  an 
attachment  by  written  order  after  it  shall  have  been  duly 
intimated  and  made  known  in  manner  aforesaid,  any  private 
alienation  of  the  property  attached,  whether  by  sale,  gift,  or 
otherwise,  and  any  payment  oE  the  debt  qv  debts,  or  dividend^ 
or  sharas  to  the  defendant  daring  the .  continuance  oi  the 
attachment  shall  be  null  and  vqid.^' 


138  BENGAL  LAW  RBPOETS.  [70L.  X. 

^^^^ The  qaestioQ  is  whether  those  words^  "  any  private  alienation 

Andnd  Loll  o{  the  property  attached^  whether   by  sale,    gift,  or  otherwise^ 
^        shall  be  null  and  void,"  are  to  be   taken*  in  the  widest  possible 
JuLLoDHUB    sense  as  null  and  void  against  all  the  %or]d,  indnding  even  the 
vendor,  or  to  be   taken  in   the    comparatively    limited    sense 
attached  to  them  by  the  Courts  in  India  7    Their  Lordships 
adopt  the  language  of  the  Chief    Justice,    who  expresses  his 
opinion    that  '^  the    object    was    to   make    the    sale  null  and 
void  so  far  as  it  might  be  necessary  to  secure  the  execution  of 
the  decree ;  it  relates  only  to  an  alienation  which  would  affect 
the  creditor  who  obtained  the   attachment."    That  appears  to 
their  Lordships  to  be  the  true  meaning  of  the  section.    It  could 
scarcely  be  held,  in  fact  it  was  scarcely  maintained  in  argument, 
that  a  sale  made  to  a  honA  fide  purchaser  by  the  vendor  could 
be  set  aside  by  the  vendor  himself  ;  the  words  must,,  theveforot 
necessarily  be  read  with  some  limitation.    It  appears  to  their 
Lordships  that  their  construction  must  be  limited  in  the  manner 
indicated  by  the  Chief  JusticOj    on  the  groand  that  they  w4re 
intended  for  the  protection  of  the  creditor  who  had  obtained  an 
execution,  and  not  for  the  protection  of  all  persons  who  at  any 
future  time  might  possibly  obtain  executions. 

Reference  has  been  made  to  s.  271,  which  is  to  this 
effect :— '^  If,  after  the  claim  of  the  person  on  whose  application 
the  property  was  attached  has  been  satisfied  in  full  from  the 
proceeds  of  the  sale,  any  surplus  reinain,  such  surplus  shall  be 
distributed  rateably  amongst  any  other  persons  who,  prior  to 
the  order  for  such  distribution,  may  have  taken  out  exeouti<:>n 
of  decrees  against  the  santie  defendant,  and  not  lObtained  satis- 
faction thereof."  This  section  only  applies  where  there  has 
been  a  judicial  sale,  and  appears  to  their  Lordships  to  have  little 
or  no  bearing  on  the  question  in  the  present  case,  which  is,  whe^ 
ther  or  not  under  the  circumstances  a  private  sale  was  valid. 

Their  Lordships  understand  that  the  Courts  in  India  havo 
jgenerally  proceeded  upon  the  view  taken  by  the  Chief  Justice 
and  the  majority  of  the  Court,  and  would  be  unwilling  to  inter* 
fere  with  an  established  course  of  practice  unlesa  they  came  to 
a  very  cleftr  opinion  that  it  wa&  wrong. 
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Under  these   ciromnaUmoes    their    Lordships   will    hctiDbly  1&78 

advise  Her  Majesty  that  the  decree  of  the  High  Court  should  anum©  Loll 

be  affirmed^  and  this  appeal  diamissei  With  costs.  .  ^^^ 

Appeal  dismissed,  Shaw. 
Agent  for  appellant :  Mr.  Barrow.. 

Agent  for  respondents  :  Mr.  Wilson. 


ALEXANDBE  JOHUr  FORBES  (Plaimtiff)  v,  BABOO  LUTCHMEPUT 

SINGH   AND  0THBB8  (DBFBNDANTs). 

[On  appeal  from  the  High  Gonrt  of  Jndicatnre  at  Port  William  in  Bengal.] 

Sale  0/   Suh-tent^e  for   Arrear    of  Bent-^^Encumbrances — Begs.   VII  of 
1790  (1>,FJII  0/1819. 1 0/  ISaO,  and    VlUof  18^1  {2)^Act   VIII  qf       VsTJ 
X8  .5  (2)^Aet  X  of  1859»  0. 106  (4).  Jany.  S6. 


P.  C.» 


r2 


Where  a  sub-tennre  had  been  granted,  but  no  power  was  reseryed  to  the 
grantor  in  the  annnnd  to  sail  the  tenure  free  fhnn  encambranoes  incase  of  default 
inpayment  of  rent,  hM  that,  in  a  sale  for  arrears  of  rent  under  Reg.  VIII  of  ISSJt 
the  purchaser  did  not  take  free  from  enoumbranoes  created  by  the  grantee. 

The  decision  in  8h<tkabo'^deen  v.  FutUh  Ali  (5)  affirmed. 

This  wds  an  appeal  from  a  jadgmoDt  passed  on  review  by 
the  High  Court  of  Bengal  on  the  26th  April  1 867.  Some  time 
previous  to  1793,  certain  talooks  were  granted  by  way  of  isimn/rar 
to  one  Hossein  Beza  and  his  descendants  at  a  fixed  jumma  of 
Rs.  2,291.  On  the  13th  March  1850,  Shah  Ali  Beza,  being 
then  the  holder  of  the  talooks,  made  a  conditional  sale  of  them 
to  one  Forbes  to  secure  re-payment  of  a  loan.  Forbes  took 
steps  to  foreclose  on  the  non-payment  of  the  debtj  and  having 
absolutely  fordclosed  obtained  a  decree  for  possession  on  18th 
December  1854. 

*  Present  1— Sir  Jahks  W.  Golvile,  Sib  Joseph  Napieb,  Sib  Montagvb  SmitHi 

AMD  Sib  Lawrencb  Pbbl. 

(1)  Reg.  \  II  of  1799,  SB.  I  to  20,  re-  (4j  See  Bengal  Act  VIII  of  1869,  88. 
pealed  by  Act  X  of  1859,  59  to  61 

(2)  Beg.  VIII  of  183 1  ,repealed  by  Aot  (6)  Case  No.  992  of  1866 ;  13th  Maich 
X  of  1869.  1867. 

(2)  Act  VIII  of    1835,  repealed    by 
Btngal  Aot  VIII  of  18^. 
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187fi  Qb  the  6lh  January  1 865,  the  aewhidar  of  bbe  telboks,  Baboo 

y^gjg^      Pertab  Smgh,  brought  a  suit  in  the  ColleCior'a  Court,  nndor 

^'  Begalatiou  Yill  of  18S1,  to  recover  rent  due  from  the  grantee 

hvTcnMEtvT  of  the  talooks,  and  he  also  appointed  persons  to  collect  the  rent 

•SiifOB.       direct  from  the  cultivators  so  as  to    secure  his  annual  jumma. 

In  March    1855,    Forbes    petitioned    the    Judge,   complaining 

that  his  decree  for  possession  as  ag%iinst  his  mortgagor  eouldfnot 

be  executed  in  consequence  of   the  zemindar^s  men  collecting 

the  rents  i  be  also  prayed,  in  a  petition    to  the  Collector^  that 

he  should  be  allowed  to  deposit  with  the  Collector  money  which 

he  had  tendered  to  the  eeroindar  in  respect  of  the  rent  duo  from 

the  date    of  the    decree,   but  which    had    been   refused;  but 

nothing  appeared  to  have  been  done  under  those  petitions.    On 

the  27th  March  1855,  Baboo  Pertab  Singh  applied  for  execution 

of  his  rent-^decree  by  the  sale-  of  the  talooks,  and  on  the  26th 

April,  they  were  sold  by  thjB  Collector,  and  bought  for  Bs*  1,000 

by  Sheikh  Jowhur  Ali,  one  of  the  present  respondents* 

'  On  the  21st  May  1855,  Forbes,  relying  on  his  decree  foi: 
possession,  applied  to  the  Collector  for  mutation  of  his  name  in 
lieu  of  that  of  his  mortgagor,  but  the  Collector  refused  on  the 
^glround  that  the  talooks  had  been  sold  for  arrears  of  rent.  lUhe 
usual  Act  ly  of  1840  casea  ensued,  and  resulted  in  SheikH 
Jowhur  Ali  being  kept  in  poesession. 

In  March  1856,  Forbes  commenced  the  suit,  out  of  which  this 
appeal  arose,  against  the  zemindar  and  the  purchaser  at  the 
Collector's  sale.  In  his  plaint  he  contended  that,  previous  to  the 
sale  by  the  aemindar,  the  foreclosure  proceedings  being  completp^ 
Shah  AH  Resa  had  no  further  interest  in  the  talook,  and  that  he, 
Forbes,  should  be  recognised  as  talookdar.  The  3ef endants  con- 
tended  that,  inasmuch  as  the  grantee  through  whom  the  plaintiff 
claimed  had  made  default  in  payment  of  rent,  and,. while  he  was  in 
'possession  of  the  premises,  these  premises  had  been  sold  by  the  Col- 
lector for  such  arrears,  all  sub-tenures,  or  mortgages,  created  by 
'himfell  to  the  ground)  and  that  therefore  the  plaintiff  had  no  right. 
Before  the  case  was  decided,  Forbes'  decree  against  the  mort* 
gagor  for  possession  was  reversed  on  appeal  by  the  Sudder 
Court,  and  accounts  were  ordered  to  be  taken.  The  effect  of 
this  reversal  being  to  destroy  Forbes'  possessory  title,  the  Prin- 
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cipal  Sadder  Ameen  dismissed  his  suit  against  the  zemindar  and       ^^^ 
Sheikh  Jowhur  Ali.  JP'obbbs 

Against  this  decree  he  appealed  to  the  High  Coart ;  but  in  the      ^aboo 
mean  time  the  Sadder  Court  having  on  review  dismissed  his  pos-    ^^'qJ^^ 
sessory  snit  by  decree  of  21st  April   1862^  his  right  to  conduct 
the  present  suit  was  held  by  the  High  Court  on  the  12th   March 
1863  to  have  determined. 

In  Febraary  1866,  Her  Majesty  in  Council  reversed  tile 
decree  of  the  Sadder  Court  of  21st  April  1862,  whereupon 
Forbes  applied  to  the  High  Court  for  a  review  of  the  decision 
of  the  12th  March  1863 ;  and  the  review  having  been  admitted 
and  argued,  the  High  Court,  on  the  26th  April  1867,  rejected 
the  review  and  dismissed  the  plaintiff's  suit  (I),  the  effect  of 
the  decision  being  to  pass  the  whole  tenure  to  Sheikh  Jowhur 
Ali  under  his  purchase  at  the  Collector's  sale. 

Forbes   appealed  against    that  decision   to   Her  Majesty  in 

Council. 

Sir  B.  Palmer,  Q.O.,  and  Mr.  Leith  for  the  appellant. — ^There 
appears  to  have  been  some  misapprehension  as  to  the  terms  of 
the  sunnuds  under  which  Shah  Ali  Reza  held ;  the  High  Court 
state  in  their  judgment  that,  *'  by  the  terms  of  the  sunoud  or 
leaee^  it  is  not  the  rights  and  interests,  but  the  tenure  itself  which 
parses,  if  the  arrears  due  upon  it,  including  Oovernm^it  revenue 
undertaken  to  be  paid  as  part  of  the  rent,  should  not  be  paid :'' 
if  this  is  erroneous,  the  whole  principal  of  the  judgment  is  erro- 
neous, and  the  decision  of  Shahahoodeen  v.  Futteh  Ali  (2) 
must  govern  this  case. 

The  sunnuds  are  not  in  the  record,  but  we  are  informed  that' 
they  are  precisely  the  samo  as  those  in  the  record  of  the  appeal 
sait  between  the  present  appellant  and  Shah  Ali  Beta's    widow, 
Forbes  v.  AmeeroonisBa  Begum  (3) ;  and  if  this  be  so,  it  will  bo 
found  that  no  such  terms  exist  in  the  sunnud. 

(1)  Act^IV  of  1840,  repealed  bv  Act        (2)  Case  No.  992  of  1866;  ISth  March 
XVII  of  1862;  seeCh-  XXII  of  the    1867. 
old  Criminal  Procedure  Code  (Act  XXV        (3)  10  Moo.  I.  A.,  3^. 
of  1861)  and  Ch.  XL  of  tho  new  Codo 
(Act  X  of  1872.) 

.  n 
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^^^  The  learned  Counsel  then  proceeded  to  consider  the  Regnla- 

FoBBxs      tions  as  supporting  the  decision  of  the  Full  Bench  in   the  case 

Baboo       oi  jShahaboodeen   v.  Futteh  ilZi  (1),  and   they   also  reJerred   to 

i;,iTTCHMBPUT  TirtKattund  Thakoor  v.  Paresmon  Jha  (2)   and   Mohesh  Chunder 

Banerjee  v.  Chunder  Monee  Debee  (5). 

(1)  Case  No.  992  of  1866 ;  IStli  Harch    The  arrears  of  rent  for  whicli  tbe  decree 
1867.  was  ^Ten  were  admittedly  arrears  due 

from  the  defendant.  Runs  LaU,  as  the 

(2)  Before  MrJueiice  Loeh  and  Juftiee    tenant  of  the  tennre  whicn  was  sold  to 

Bir  0.  P.  Hobhouee,  Bart.  the  defendant  Paresmon. 

TIBTHANTJND  THAEOOE  and  When  the  plaintiiF  applied  for  exe- 

OTHBB8  (Plaintiffs)  v.PABES-  ^^^^^  <?^,  ^if  <iecree  in  the  manner  I 

YTT  A                             -D  have  said,  the  Deputy  Collector,  on  the 

MON  JHA  and  anothkb  (Res-  26th  April  1868,  refused  to  allow  such 

FONDBNTs)  .*  cxecution  to  proceed  on  the  ground  that 

whatever  had  been  Bung  ^ll's  rights 

Baboo  TamtchtuUh  Sen  for  the  appel-  and  interests  in  the  tenure  had  been 

lants.  sold  to  the  defendant  Paresmon  at  the 

previous  sale  by  the  Civil  Court. 
Baboo  Khettermohon  Mookerjee  for  the 

respondents.  Under  these  circumstances,the  plain- 

ti£l^  sues  for  the  reversal  of  the  sale 
HoBHonsB^  J.— This  is  a  suit  rather  made  by  the  Civil  Court  on  the  29th 
of  a  peculiar  nature,  and  it  is  necessary  November  1867,  and  for  the  cancel- 
to  state  carefully  the  facts  on  which  we  ment  of  the  order  of  the  Deputy  Coir 
have  to  come  to  a  decision  on  the  point  lector  of  the  25th  April  1868,  and  to 
of  law  before  us.  obtain  sale  of  the  tenure  in  question. 

The  plaintiff  in  this  suit  held  a  decree 
against  one  of  tiie  defendants,  RungLall,  The  lower  Apellate  Court  has  dis* 
in  the  SevenueCourt  for  arrears  of  rent  missed  the  pmintiff's  suit  on  the 
for  the  year  1273  and  1274.  This  decree  groxmd  that  the  sale  to  the  defendant 
was  dated  the  10th  September  1867.The  of  the  29th  November  1867  was  a  good 
co-defendant  of  Bung  Lall,  namely.  Pa-  sale,  and  that  there  cannot,  therefore, 
sesmon  Jha,  held  a  money-decree  in  the  be  any  re-sale  of  the  rights  and  inter- 
Moonsiff*s  Court  against  the  said  Bung  osts  of  the  judgment-debtor  Bung  Lall 
Lall,  dated  the  28thMay  1867.  In  exe-  in  the  tenure  in  question, 
cution  of  this  money-decree,the  defend- 
ant Paresmon  Jha  put  up  for  sale  the  In  special  appeal  it  is  contended  that 
rights  and  interests  of  Bung  Lall  in  the  this  judgment  is  erroneous  in  law,  and 
tenure,  which  is  the  subject  of  dispute  the  argument  of  the  pleader  for  the  spe- 
bef ore  us ;  and  on  the  29th  November  cial  appellant  is  this: — He  says  that  in- 
1867«  the  said  Paresmon  Jha  became  asmucn  as  the  defendant  BungLaU  was 
the  purchaser  of  the  said  rights  and  in-  the  tenant  of  the  under-tenure  in  ques- 
«  terests  in  the  said  tenure.  Thereafter,  tion,and  that  inasmuch  as  the  arrears  of 
on  what  date  we  are  not  shown,  the  rent  for  which  the  decree  was  given  to 
plaintiff  prayed  in  the  Bevenue  Court  the  plaintiff  were  arrears  of  rent  due  by 
for  execution  of  his  decree  for  arrears  the  tenant  of  this  particular  tenure,  so 
of  rent  of  the  10th  Septemher  1867  by 
the  sale  of  the  said  tenure  of  Bung  Lall.  (3)  Post,  p.  l.'iO. 

•  Special  Appeal,  No.  2997  of  1869,  from  a  decree  of  the  Subordinate  Judge 
of  Pumeah,  dated  the  17th  September  1869,  affirming  a  decree  of  the  Moonsiff 
of  that  district,  dated  the  27th  May  1869. 
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Mr.  Field,  Q.  C,  and  Mr.  Doyne  for  the  reapondent,  Sheikh       1872      . 

Jowhur  All. — ^The  cases  last  cited  are   decided  upon  the  con-      Fobbes 

v. 

Baboo 

LuTCHMEPW 

the  tenure  itself  was  liable  for  the  there  is  no  law  shown  to  us  which  has       Singh. 

amount  of  the  said  arrears,  and  the  de-  declared  that  the  land  itself  is  held  to  be 

f  indant  ParesmoilK  who  bought  that  ten-  hypothecated  for  the  rent  thereof.     It 

ure  bought  it  subject  to  such  liability,  soems  to  me,  therefore^in  the  first  place 

that  the  mere  fact  that  there  is  a  law  do- 
In  the  first  place,  it  is  quite  clear  to  claratory  that  the  produce  of  the  land  is 
me  that  the  two  first  prayers  contained  held  hypothecated  for  the  rentals  strong 
in  the  suit  could  not,under  any  circum-  evidence  to  show  thatthere  is  no  law  by 
stance.be  granted.lt  is  not  for  a  moment  which  the  l«id  itself  is  held  to  be  hypo* 
contended  that  the  decree  of  Paresmon  thecated  for  the  same  purpose ;  the  e»- 
in  the  Moonsift's  Court,  that  the  sale  to  pr^stio  wnitu  is  the  excluiio  eontrariu 
Paresmon  in  that  Court,  or  that  the 

order  of  the  Deputy  Collector  of  the  But  we  are  shown  certain  decisions  of 

25th  April  1863,  are  in  any  way  tainted  some  Division  Benches  of  this  Court 

with  fraud.  It  must,  therefore,  be  held  which  are  said  to  be  in  accordance  with 

at  once  that  the  sale  of  the  29th  Nov-  the  special  appellant's  view  upon  this 

ember,  whatever  it  may  have  conveyed  case — namely,  KhoohareeBai  v.  Boghoo^ 

to  the  purchaser,  was^  for  what  it  was  h%r  Rax  (a),  Oopal  Mundul  v.  SoobkU' 

worth,a  good  sale ;  and  also  that  the  dra  Bfnriohee  (h),  jtfiwsamui  Bvfuroo' 

order  of  the  Deputy  Collector  refusing  nina   ▼.    Batte   Dhoopee    (c),   Doorga 

to  idlow  any  re-sale  of  the  tenure  was  Persad  Bom  y.  Breekuto  Moonshee  (d), 

an  order  passed  with  jurisdiction,  and  Maharajah  BatishChunderRiyyBahadoor 

was  an  order,  therefore,  which  we  can-  y.  Modhooaoodun  Paid  Chotodhry  (e). 
not  in  the  Civil  Court  set  aside.  But  I 

do  not  propose  to  base  my  judgment  Kow,  the  most  cursory  glance  at  the 

upon  such  a  narrow  basis  as  that  the  cases  to  be  found  in  Wyman  makes  it 

two  principal  prayers  of  theplaintiff  quite  clear  that  the  point  before  us  was 

cannot  be  complied  with,and  that,there  not  in  any  shape  brought  before  the 

fore,  the  suit  must  be  dismissed.   I  will  minds  of  the  Judges  who  decided  the 

rather  take  it  that  the  suit  is  of  this  cases  there  reported,  and  in  fact  the 

nature, — ^that  it  is  a  suit  to  have  it  pleader  for  the  specisd  appellant  very 

declared  that  the  tenure  purchased  by  candidly  admits  that  that  is  so :  and  the 

Paresmon  on  the  29th  November  lS67,is  most  that  he  can  make  out  of  those 

a  tenure  which,  notwithstanding  his  reported  cases  is  that  there  are  some 

purchase,  is  liablefor  the  arrears  of  rent  expressions  in  them  which  seem  to  favor 

decreed  due  from  the  former  tenant  of  his  views, 
the  tenure,  and  is  t^ejrefore  liable  to  be 

sold  for  the  amount  of  those  arrears.  Again,  I  think  that  from  a  careful  con- 
sideration of  the  cases  of  Oopal  Minidul 

Now,the  wholoof  this  contention  rests  v.  8oohh%idraBoUtciboe(h)9xA  Mwuamut 

upon  this  theor^y  namely,  that  every  8ufurooni9sa  v,  fifares  DKoopee  {c),  it  will 

under-tenure  ishypothecated  to  the  pro-  appear  that  they  we^  not  cases  in  which 

prietor  of  the  samef or  the  rent  derivable  the  point  before  us  was  really  the  point 

and  due  from  such  under-tenure.  Now,  which  the  Judges  there  decided.    In 

although  there  is  a  law,  s.   112  Act  X  Mu$aamut   8%furoonUaa  t,  BareeDhoO' 

of  1859,which  declares  that  the  produce  pee   {e),  the    Judses   held  that   the 

ofthelandisheldtobehypothecatedfor  suittunie^  upon  fraud  or  no  fraud, 

the  rent  payable  in  respect  thereof,  yet  that  the  Judge  below  had  found  fraud 


(a)  2  W.  B.,  181.  (d)  2  Wyman'sBevemie,  Ac.,  Journal, 

(6)  6  W.  B.,  260.  p.  212. 

(c)  8  W.  B.,  38i.  (e)  8  /b.,  p.  19. 
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iBTa       jBtrnotion  of  ActXof.l8$9,  but  this  has  to  be  decided  upon 
*^    PoBBBs     Regulation  VII  of  1799. 

V. 

Lv^mEPVT      ^^  ^^^  sunnuds  are  expressly  in  the  words  of  those  referred  to 
QiNQR.     by  the  Counsel  for  the  appellant^  no  doubt  the  tiigh  Court  were 

without  any  evidence  thereof,  and  that,  tenure  is  hypothecated  for  the  rents  dne 
therefore,  nis  decision  was  erroneons.  npon  it,  and  there  is  a  statute  l&w 
And  BO  in  Oopal  Mundul  v.  Soobhudra  which  seems  to  declare  by  the  expres- 
Boistobce  (a),  the  point  before  the  sion  of  one  thing  that  the  other  is  not 
Judges  there  again  was  fraud  or  no  law.  And  the  cases  of  Samiraddi  Kha-- 
fraud  ;  and  although  undoubtedly  the  Ufa  'V,'Rarisch,undra(c)fiXi!dLPTan  Bandhvk 
learned  Judges  here  expressed  an  (^ini-  Sirkar  v.  Sarbusfundari  Daln  (d)  are  dia- 
on  which  is  in  favor  of  the  special  ap-  tinctly  in  point,  and  by  them  it  is  ex- 
pellant^'  views,  yet  in  so  many  terms  pressly  declared  that,  under  circum- 
they  do  not  give  Judgment  as  the  result  stances  exactly  similar  to  the  present, 
of  that  opinion  ',  but,  on  the  contrary,  the  sale  made  in  execution  of  a  decree 
they  remand  the  case  for  trial  upon  of  a  Civil  Court  is  good  so  as  to  prevent 
the  question  of  fraud  (x  no  fraud.  any  second  sale  of  the  same  property 

in  execution  of  a  decree  for  arrears  of 
The  only  case  which  seems  to  be  at  all    rent  against  the  former  tenant  of  that 
strong  in  favor  of  the  special  appell-    property, 
ants'  view  is  that  of  Khooharee  Rai  v. 

BoghoohurRaiib)  ;uid  there  thaJjidgm        I  think,  therefore,  that  the  Judge 
do  undoubteldy  seem  to  say  that  be-    was  right  in  saying  that  the  plaintiffs^ 
cause  the  rent  was  duo  upon  the  tenu-    suit  must  be  dismissed,  and  I  would 
re   sold,  therefore,    the  person  who    dismiss  this  appeal  with  costs, 
bought  that  tenure  was  bound  by  the 

second  sale  of  it.  But  in  the  same  Loch,  J. — I  concur  in  the  judgment 
breath  they  say  that  he  was  so  bound  {nronounced  by  my  colleague.  I  wish 
because  of  his  negligence  in  not  paying  to  add  a  few  words  with  regard  to 
up  the  rents  that  were  due  upon  the  the  judgment  in  Mussamut  Buf\^ 
tenure.  To  make  that  case^  therefore,  rooniasa  v.  Soree  Bhoopee  {e).  That 
applicable  to  the  case  before  us,  we  was  a  judgment  pronounced  by  Mitt-er, 
ought  to  have  been  shown  what  was  J.,  in  which  I  concurred,  and  it  has 
the  date  of  the  decree.  If  the  decree  been  quoted  in  support  of  the  case  of 
was  given  after  the  purchaser  in  the  the  special  appellant  before  us ;  and  it 
Civil  Court  had  become  the  proprietor  has  been  urged  that  the  opinion  ex- 
of  the  tenure,  then  he  might,  perhaps,  pressed  by  Mitter,  J.  in  the  judgment 
have  been  liable  for  the  rents  due  upon  in  Samiraddi  Khalifa  v.  Ha/risthandra 
the  tenure,  and  when  he  neglected  to  (c),  is  opposed  to  the  judgment  he  gave 
pay  them,  the  tenure  would  rightly  in  that  case.  Looking,  however,  at  the 
have  been  sold.  But  the  learned  facts  that  were  put  before  us  in  the 
Judges  do  not  state  in  their  judgment  case  of  Khoobaree  Baiw.  Boghoobur  Bai 
what  was  the  date  of  the  decision,  and  (b)  and  the  grounds  upon  which  the  spe- 
we,  therefore,  really  do  not  know  whe-  cial  appellant  came  bef(»e  us,  it  appears 
ther  that  case  is  in  point  or  not.  to  me  that  in  that  judgment  there  is 

nothing  inconsistent  with  what  was 
Ontheother  hand,  as  I  have  saidbe-    said  by  my  colleague,  Mitter,  J,,  in 
fore,  we  are  not  shown  any  Austom,  nor    the  case  of  Samiraddi  Klialifa  v.  Ham- 
any  statute  law,declaringthat  an  under,    ehandra  (c):  because  in  the  former  case, 

<a)  5  W.  ».,  206.  (d)  3  B.  L.  R.,  A.  C,  ^2. 

(b)  2  W.  R.,  131.  (e)  8  W.  R.,  884. 

(c)  3  B.  L.  R.  A.  C,  49. 
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in  error,  if  fchejr  judgment  U  to  be  reed   as&ssafning  that  the       ^^^ 
tenure  was  made  saleable  by  the  special  terms   of  the  svnnud*     Fobbss 
The  fact,  however,  as  to  the  identity  cannot,  at  present*  be      bajboo 
ascertained.     It  is  n^essa^ry,  however^  to  test  wh^ther^-r-roonsider-?  Iivtchhsfut 
ing  that  the  rent  was  in  arrear,  that  Shah  Ali  Roza^s  name  was 
still  on  the  register,  and  that  his  heir^  were  in  possession  at  thQ 
time  of  the  institution  of  the  summ^u?y  suit,  aod  M  l^re  was  nx> 
tender  by  the  appelli^nt  of  the  amount  of  arreiars  clHii^^pd  in  th# 
suit  against  the  heirs, — ^the  Regulations  would  authorise  a  sale 
of  the  tennre,  so  as  to  enable  the  purchaser  to  get  possession 
pfthe  land  di^harged  from  all  encumbrao^9  created  by  the 
grantee.    The  learned  Counsel  referred  at  length  to  th/Q  various 
Kegnlatigns  previous  to  Regulation  YIII  of  1819^  ^nd  8ubmittei| 
that,  according  to  that  Regulation,  read  in  conjunction  with 
Regulation  I  of  1820  ^nd  Act  YIII  of  1833^  the  deore^pftha 
High  Courk  was  correct 

The  other  respondents  iid  n^t  appear. 

Their  Lordships  delivered  the  following  judgment : — 
This  is  an  appeal  from  a  decree  of  the  High  Court  of  Calcutta 
on  review,  in  effect  dismissing  a  suit  brought  in  the  Zillab 
Court  of  Pumeah  in  1856  by  the  appellant,  as  inortgagee  after 
foreclosure,  to  recover  possession  of  certain  talooks  in  Pergun- 
nah  Havalee,  and  to  set  aside  a  judicial  sale  of  them  made  at 
the  instance  of  Baboo  Pertab  Sirigh,  the  aemindar,  under  a 
claim  for  arrears  of  rent. 

The  main  question  in  the  appeal  is  wbether  the  sale  of  the 
talooks  made  to  Sheikh  Jowhur  Ali,  the  respondent,  who  alone 
appeared  at  the4iearing,  under  a  decree  in  a  suit  instituted  by 
the  zemindar  against  the  heirs  of  Shah  Ali  Reasa,  the  mortgagor, 
for  arrears  of  rent,  treating  them  as  defaulting  tenants,  is  a 

the  point  ui^ed  before  ns  was  that  the  quite  insufficient  to  justify  the  Suh* 

lower  Appellate  Court  was  wrong  in  ordinate    Judge    in    coming   to  the 

holding  that   the  proceedings  of  the  conclusion  of  frand  against  the  special 

semincu^  wai»  tainted  "^ith  fraud  azul  appellant. 
collusion,and  that  was  the  point  that  we 

were  called  upon  to  dispose  of  (  and  we  I  concur  in  the  decree  proposed  by 

held  thatmere  loose  ezpressionsof  fraud  my  colleague  in  thi^  case  i^i&t  the 

used  by  the  lower  Appellate  Court  were  speciaJ  appeal  be  dismissed  with  costs. 
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^^'^^       valid  sale  a^  ag/iinsC  the  appellant,  the  mortgagee^  who  was 
F0BBS8     not  a  party  to  that  suit. 

Baboo  All  Reza,  a  Mahomedao,  held  the  property  by  an  hereditary 

litrTCHMRPiTT  tenure  created  by  suiinnds  granted  prior  to  1793  to  the  ancestors 

Singh. 

of  All   Beza.     These  snnnuds  are  not  set    out  in   the  present 

record  ;  but  it  ha^  been  certified  since  the  argunient,  by  the 
Registrar  ot  the  High  Oourt>  that  they  are  the  same  as  those 
printed  in  the  record  of  the  appeal  in  a  former  suit  between 
the  appellant  and  the  representatives  of  Ali  Reza.  Their 
Lordships  thought  it  right  to  ascertain  with  accuracy  the  con- 
tents of  these  suannds,  inasmuch  as  the  High  Court  based  their 
judgment  in  a  great  degree  on  the  assumption  that  the  tenure  was 
made  saleable  for  arrears  of  rent  by  special  terms  contained  in  them. 
It  appears  from  the  snunuds,  thus  verified,  that  this  assump- 
tion is  unfounded  ;  and  it  was  admitted  by  the  learned  Counsel 
for  the  respondent  that,  if  they  were  the  same  as  those  set  out 
in  the  former  record,  this  was  so.  By  the  sunnuds  the  monzabs 
are  given  by  way  of  ist^^mrdr  to  Hossein  Reza  and  his  descend- 
ants on  a  tixed  and  absolute  jumma  of  Rs.  2,291. 

On  the  13th  March  1850,  the  appellant  advanced  to  Ali  Reza 

Rs.  39,500 ;  and  to  secure  this  advance,  the  latter  made,  in 
ordinnry  form,  a  conditional  sale  of  the  talooks  to  him,  to  be 
absolute  if  the  money  was  not  repaid  on  13th  March  1851. 

It  is  necessary  to  advert  shortly  to  the  litigation  which  has 
been  going  on  since  1 851  in  this  and  two  contemporaneous  snits» 
The  mortgage-debt  not  having  been  paid,  the  appellant  took 
proceedings  to  foreclose  under  Regulation  XVII  of  1806 ;  and 
the  foreclosure  was  completed  in  due  course  in  August  1852. 
Thereupon,  on  the  28tb  January  1853,  the  «appoIlant  com- 
menced a  suit  against  AH  Reza  to  obtain  possession,  which  was 
"defended  on  grounds  impeaching  the  validity  of  the  foreclosure. 
This  suit  passed  through  all  the  Courts,  and  underwent  a  great 
variety  of  fortune.  The  Zillah  Judge,  on  the  18th  December 
18-34 — a  day  material  to  be  borne  in  mind — made  a  decree  in 
favor  of  the  appellant  for  the  possession  of  the  talooks.  On 
appeal  to  the  Sndder  Dewanny  Adawlut,  the  suit  was  remanded, 
when  the  then  Zillah  Judge  dismissed  it,  and  the  Sudder  Coort 
affirmed.his  decision ;   but  both  these  judgments  were  reversed 
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by  Her  Majesty  on  app«»a1^  and  tlie  order  in    Council  declared       ^^^^ 
that  the  appellant  was  eotitied  to  the  possettRion  of  the  mortgaged      Forbes 
premises  as  ab^olate  owner  in  the.  ease  of  Forbet^  v.  Avieerooniasa      basoo 
Begum  (1).     I'he  order  in  Council  bears  date  on  the  Srd  Febrnaiy  Lutchmeput 
1866.     Shortly  after  the  decree  of  the  Zillah  Judge  of   the  18th 
December  1854,  in  the  appellant's  suit  for   possession^ — viz.,  on 
the  6th  Jauuary  1855, — the  zemindar,  Pertab   Singh,   brought  a 
summary  suit   in  the  Collector's  Court   against  the  heirs  of  Ali 
Beza  for  arrears  of  rent.     The  heirs   in  that  suit  allowed  judg- 
ment to  go  by  default,  and  on  the   26th   Februay  1855,  an  e»r 
parts  decree  was  made  against  them    for  the  amount  of   the 
arrears  claimed, — viz,,  Bs.  712.     On  the  19th   March  1855,  the 
zemindar  prayed  that  the  decree  might  be  put  into  excution  and 
the  talooks  sold,  and  they   were  sold   accordingly,  on  the  26th 
day  of  April  1855,  to  (he   respondent,  Jowhur  Ali,  for  Rs,  1,000. 
This  is  the  sale  which  it  is  sought  to  set  aside  in  the  present  suit. 
It  is  plain  that,  when  this  summary  suit  against  the  heirs  of 
Ali  Beza    was  commenced,  they   had  no  title  or  right  whatever    ' 
in  the    talooks.    The    appellant    had    become   absolute  owner, 
and,  moreover,  he  had  obtained  the  decree  of  the  Zillah  Judge 
for    possessioa,  which  was   ultimately   sustained   on   the  final 
appeal^to  Her  Majesty. 

On  the  24th  March  1856,  the  appellant  commenced  the 
present  suit  to  set  aside  the  sale  and  for  possession  against  the 
zemindar,  the  purchaser  Jowhur  Ali,  and  the  heirs  of  Ali  Reza. 
His  right  to  recover  was  at  first  opposed  in  the  Courts  below, 
on  the  ground  that,  by  the  judgments  given  in  India  in  the  first 
of  the  above-mentioned  suits,  his  title,  by  foreclosure,  had  been 
invalidated ;  an^,  on  this  objection,  decrees  were  made  against 
him  by  the  Zillah  and  High  Courts.  On  the  i*eversal  of  these 
judgments  by  the  Queen  in  1866,  the  appellant,  in  order  to 
obtain  the  fruits  of  the  long  litigation^  at  last  decided  in  his  favor, 
obtained  a  re-hearing  of  his  case  on  review  ;  and  the  High  Court  . 
then  pronounced  the  judgment  against  him  now  under  appeal. 
The  contention  of  the  appellant  is  that  the  zemindar  could 
only  sell  the  interest  of  the  heirs  of  Ali  Beza  (if  any),  and  not 

(1)  10  Moo.  I.  A.,  340* 


• 
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1872  the  tenure  and  estate  wbich  had  parsed  to  him  before  the  decree 
ji^^Bgg  for  sale ;  and  he  atso  impeac^hed  the  sale  on  the  ground  that  it 
^^*         was  fraadulent  and    eoliasive*  and  on  objections   founded  on 

Baboo  .... 

Lt7TCHMKFtrT  Tariotts  alleged  iit^gatanties. 

SiNOH. 

In  the  view  taken  by  their  Lordships,  it  will  only  be  neces- 
sary to  consider  the  first  point^-*t7i2.,  the  right  of  the  zeDiiudar 
to  sell,  under  the  decree  in  the  summary  suit  against  the  heirs 
o£  Ali  Beza,  the  tenure  then  vested  in  the  appellant. 

The  respondent  oontends  that  the  sale  was  by  law  valid. 
He  relies  on  the  facts  that  some  rent  was  in  arrear.;  that  Ali 
Beza's  name  was  on  the  register,  and  his  heirs  in  possession; 
and  that  the  appellant  did  not  tender  the  amount  of  the  arrears. 
But,  on  the  other  hand,  it  appears  that,  if  the  heirs  of  Ali  Beza 
were  in  possession,  which  is  somewhat  uncertain  on  the  facts, 
their  names  were  not  put  on  the  zemindar's  register;  and  it  also 
appears  that,  shortly  after  the  commencement  of  the  summary 
suit  of  the  zemindar,  and  before  the  decree  for  sale,  the  officers 
of  the  Zillah  Court,  in  pursuance  of  the  decree  of  the  I8th 
December  1854,  gave  the  appellant  symbolical  posse^^aion  by 
planting  bamboos,  which  the  zemindar's  agents  soon  afterwards 
pulled  up  ;  and  that  the  appellant's  agent  tendered  the  r«pt  for 
December  1854  at  the  cntcherry  of  the  zemindar,  and  that  such 
tender  was  there  refused,  with  the  answer  that  aazdwala  (I)  had 
been  appointed,  and  that  until  they  were  removed,  no  rent  would 
be  received.  It  also  appears  that  the  appellant  endeavored  to 
get  his  name  placed  on  the  register  of  the  zemindar,  and  that 
before  the  sale  he  applied  to  the  Zillah  Judge  for  a  parwdna, 
directing  the  zemindar  to  place  his  name  on  the  register,  who 
refused  the  order.  The  appellant  did  not  then  apply  to  the 
zemindar,  and  it  may  be  inferred  that  he  did  not  do  so  because 
the  above  proceedings   of  the  zemindar,  who  had  then  obtained 

the  decree  against  the  heirs  of  Ali  Reza,  had  shown  that  such 
an  application  was  useless.  It  is  apparent  from  these  facts 
that  the  zemindar  had  the  fullest  notice  of  the  title  of  the 
appellant  and  of  his  claim  to  possession  before  the  decree  for 
sale,  and  that,  having  that  notice,  he  proceeded,  without  notice  to 

(1)  Bent  Collectors, 
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htm,  to  obtain  a  decree  for  sale  ex  parte  against  t!ie  lieirs  of  All ^^^^     ^ 

Baza.    There  can  also  be  no  doubt  that  the  purchaser  Jowhur      fou&k^ 
All    (who   was,   in    fact,    the    Mooktear    ot  the  zemindar,  and        ]6aboo 
purchased    at  a  grossly  inadequate  price)  had  in  the  same  way  LcTCHMBPt/r 
notice  of  the  appellant's  title  and  his  proceedings.     It  requires 
very  plain  positive  law  to  support  such  a  sale  against  the  real 
owner  under  a  decree  thus  obtained. 

The  High  Court,  in  the  judgment  under  appeal,  assume  that 
the  sunnuds)  in  their  terms,  gave  the  zemindar  power  to  sell 
the  tenure  itself  free  from  incumbrances  j  but,  in  the  eVent  of 
that  assumption  being  unfounded,  the  learned  Council  fd^  the 
respondent  contended  that  the  zemindar  had  that  power,  either 
as  an  incident  to  the  tenure,  or  by  virtue  of  the  Regulations. 

No  authority  was  shown  to  satisfy  their  Lordships  that»  by 
any  kno\^n  law  or  usage,  zemindars  had  the  power  to  sell 
tenures  of  this  kind  for  arrears  of  rent  as  a  right  inherent  ioj 
dr  inetdent  to,  the  tenure,  or  that  any  such  power  rightfully 
exists,  unless  by  special  stipulation,  independently  of  the 
Regalations^ 

A  long  And  minute 'commentary  was  made  during  tne  argu- 
mtot  upon  the  Regulations  bearing  on  the  subject  from  179S 
downwards,  with  the  view,  on  the  part  of  the  respondent,  of 
showing  that  they  authorized  a  sale  of  the  tenure  itself,  free  o^ 
previous  titles  and  inbumbranoes  created  by  the  defaulting  tenant 
and  his  predecessor^,  llieir  Lordships  do  Hot  think  it  necessary 
to  discuss  in,  detail  these  Regulations,  because  they  are  disposed 
to  agree  iti  the  main  with  the  construction  put  upon  them  in  a 
decision  of  the  Full  High  Court,  whioti  is  directly  opposed  to  this 
contention.  The  decision  referred  to  was  prononnoed  in  am 
elaborate  judgment  of  the  Full  Bench  of  the  High  Court  (the 
Chief  Justice,  Sir  Barnes  Peacock,  presiding),  in  which  the 
Regnlations  are  fully  collated  and  eKhmin^-^Shahaboodeenr.  * 
Putteh  All  (1).  This,  which  may  be  regarded  as  the  leading 
decision  in  India,  has  been  followed  by  the  Courts  there-— Tir^&a- 
nundThakur  v.  ^Paresmon  Jha{2)  and  Moheah  Ohunder   Baner^ 

(1)  Case  No.  992  of  1866 ;  13th  March  1867.  (2)  Ante,  p.  142. 
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^^2        jee  T.    Ohunder    Monee  Debee  (1).    Ife  is   true  that  the  Coart5 

^iH^****  ^"^^^^  ■MBHB 

foABxi      i^   these   deciaioDS   had   to  construe  Act  X  of  1859,   and  not 

g  ^'  Begalation  VII  of  1799^  which  had  then  been  repealed:    but 

LuTDHMiPUT  powers  of  sale  analogous  to   those  found  in    the  Regulation 

SiMQH.      ^j   jygg  ^^^  provided  in  s.   105   of  Act  X  of  1859,  with  this 

(1)  Befifre  Mr.  Justice  Kemp  and  Mr,  lanfc,  is  the   zemiadar,  he  mnst  hare 

Justice  Ainalie'  prooh  in  hia  own   handa  eqnal  to  an/ 

tbafc  nan  be  found  in  the  faanda  of  ibe 

MOHESH    GHUNDER    BANERJEE  opposite  party ^nd  there  was  no occaaion 

(oNB  OF  THZ  Difbndantb)  t;.  CHUN-  to  call  upon  the  opposite  party  to  pnrro 

DfiB  MONEE    DEBEE  AND  OTUKB8  his  (speoial  appellant's)  case. 

(PiiA  iNTiFrs).*  The  other  groond  is,  that  with  refer- 

enoe  to  the  decision  in  Rungo  monee  IM>uf 

The  2fnh  Fehrmry  1871.  ▼.  Raj  Camaree  Bihee  («),  the  appellant 

was  not  bound  by  the  decree  of  fore- 

Baboos  Bham  LcJl    MiUer&nd  Moh»  olosore  passed  against  the  former  holder. 

endro  LaU  Seal  for  the  appellant.  It  appears  to  us  that   the  facta  in  this 

Baboo  Nil  Mculhab  8ein  for  the  respon-  case  are  not  similar  to  the  facts  of  that 

dents.  case.    Here,  there  was  a  decree  of  fore* 

The  judgment  of  the  Oourt  was  deli-  closure  which  entirely  eKtingniahed  the 

Tared  by  rights  of  the  debtor.  In  that  oase,  there 

AiNBUBjJ. — This  suit  was  remanded  was  a  simple  decree  against  the  debtort 

on  Uie  1st  of  December  1862  by  L.  S.  making  him  personally  responsible  for  a 

Jackson  and  Glorer,  J  J.,  with  a  direo-  portion  of  the  allowanoedae  tothewldov 

tion  to  the  lower  Appellate  Court  to  try  of  onoe  of  the  members  of  a  joint  Hindoo 

the  question  whether  the  lease  on  which  family  in  consequence  of  his  purchase  of 

the  landM  had  been  held  contained  any  the  share  of  another  member  of  the 

stipulation  reserving  a  right   of  sale  for  family ;  but  it  is  distinctly  stated  in  the 

arrears  of  rent ;  and  a  further  issue  was  judgment  quoted  that  the  decree  did  not 

also  laid  down  regarding  which  nothing  directly  affect   or   bind  the  land,  but 

has  been  said  in  the  present  appeal.  merely  bound  the  judgment-debtor  per- 

The  lower  Appellate   Court  has  now  sonaUy,and  prevented  him  from  denying 

found  that  there  was  nothing  in  the  lease  his  liability.    We,  therefore,  think  that 

which  reserved  a  right  of  sale  to  the  ie«  the  oases  are  not  analogonB,and  that  this 

mindar,  and  consequently  holds  that  the  issue  will  not  affect  the  present  case, 

tenure  was  sold  subject  to  incumbrances.  The  special  appeUant  has  also  sought  to 

Against  this  decision,  the  special  appel-  argue  a  further  obedtion,  as  to  the  col* 

kmt  has  urged  two  gronndsofappeaUlBt,  lusivenessof  the  decree  obtained  1^  the 

that  the  onue  of  proof  has  been  put   on  opposite  party  ;  but  as  that  point  is  not 

the  wrong  pai'ty;that  be  was  called  upon  taken   in  the   grounds  of    appeal,    we 

to  produce  the  kabuliat,  whereas  the  decline  to  hear  him  on  this  gronnd. 
•    opposite  party  should  have  been  called 

upon  to  produce  the  pottah.    As  in  this  We  dismiss  the  Special  appeal  with 

case,the  auctioD-purohaser,8pecial  appel-  costs. 


*  Special  Appeal*  No.  1729  of  1870,  from  a  decree  of  the  Subordinate  Judge  of 

Hooghly,  dated  the  7th  May  l»70,affirming  a  decree  of  the  Moonsiff  of  that  district, 

dated  the  16th  March  1870. 

(a)  6  W.  E.,  197.  • 
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difference  tliat.tlie  language  of  the  latter  Act  is  more  favorable        ^^72 
to  the  contention  of  the  respondent   than  that  of  the  Begnlation      Fobbss 
of  1799.    The  Chief  Jastice^  in  commenting  on  the  Regnlation      ^^^* 
of  1799,  considered  it  to   be  clear  that  the   power  to  sell  the  LvrcHifsptrr 
tenure  itself  free  from   incumbrances    was  not    given  by  that 
Begulation. 

The  Regulations  principally,  relied  on  by  the  respondent  are 
Regulation  VII  of  1799,  s.  15,  cl.  7,  and  regulation  VIII  of 

1819.  The  part  of  the  regnlation  of  1799  relied  on  declares 
that, ''  if  the  defaulter  be  a  dependant  talookdar,  or  the  holder 
of  any  other  tenure,  which,  by  the  title-deeds  or  established 
usage  of  the  country,  is  transferable  by  sale  or  otherwise,  it  may 
be  brought  to  sale  by  application  to  the  Dewanny  Adawlutin 
satisfaction  of  the  arrears  of  rent.''  The  language  is  not  wall 
adapted  to  meet  the  case  of  incumbwed  tenures ;  but  the  words> 
'Mf  the  defaulter  be  the  holder  of  any  tenure,  it  may  be 
sold,"  may  fairly  mean  that  the  tenure  the  defaulter  holdst 
or  has,  such  as  it  is  in  his  hands,  may  be  sold ;  and  it  does 
not  seem  to  be  a  forced  construction  that  the  decisionfi  above 
referred  to  have  put  on  the  statute,  in  holding  that,  if  the 
tenure  has  passed  to  another,  and  is  na  longer  in/  him^  the^ 
alleged  manner  enabling  it  to  be  sold  for  hi&  debt^  and  that 
if  he  has  an  incumbered  tenure,  then  only  the  intevest  which  he 
has  in  it  is  subject  to  the  power  of  sale  {aie).  The  older  Begula- 
tions  of  1793, 1795,  and  1797  were  referred  to  for  the  purpose 
of  showing  the  general  object  to  have  been  ta  give  the  zemtnr 
dars  the  same  powers  to  recover  rents  from  their  dependent 
talookdars,  as*the  Government  had  to  recover  the  fixed  revenue 
from  them  ;  but  these  provisions  relate  principally  to  powers  of 
distress.  The  recital  relied  on  in  the  preamble  of  Begnlation 
XXXV  of  1795  (which  relates  to  distresses),  viz.y  that  justice 
required  that  proprietors  should  have  the  means  of  levying  thek* 
rents  and  revenues  with  equal  punctuality  as  the  Government,  is 
not  found  in  regulation  VII  of  1799  ;  and  would  not  justify  a 
construction  of  that  regnlation  which  would  give>  by  an  infer- 
ence, a  power  of  sale  of  so  stringent  a  kind  as  that  contended  for. 
Regnlation  VIII  of  1819,  s.  11,  no  doubt  gives  an  express 
power  to  sell  the  tenure  free  of    all  incnmbrftnces  that  may  have 
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^^^       aeoroafi  upon  it  by  the  aot  of  the  defaulting  proprietor,  bis  repre- 

FoBBtt      DeutativeSj  or  asaignees ;  but  the  power  so  given  is  confined  to  the 

B4B00      <»S6  of  tenures  where  the  right  of  selling  or  bringing  to  sale  for 

LuTCHMBPUT  j^  aorrear  of  rent  has  been  specially  reserved  by  stipulation  in 

the  engagements  interchanged  in  the  creation  of  the  tenure* 
The  preamble  of  the  Act  shows  the  existence  of  such  tenures, 
and  the  Regulation  treats  them  as  a  distinct  class.  It  has 
been  already  pointed  out  that  the  snnnuds  in  this  case  do  npf 
contain  this  special  power;  and  that  the  High  Court  was  in  error 
in  so  assuming. 

The  present  case  is  stronger  in  fovor  of  the  appellant  than 
that  of  Shahaboodeeny.  Futteh  Ali  (1).  In  this  case,  before  the 
zemindar  took  proceedings  against  the  heirs  of  Ali  Reza,  the 
title  of  the  appellant  bad  pressed  beyon<i  the  stage  of  being  an 
incumbrance  only  on  the  tenure.  He  had  become  the  absolute 
owner  of  the  tenure  itself,  and  the  heirs  of  Ali  Reza,  against 
whoia  the  summary  suit  was  brought,  had  no  title  or  interest 
whatever  left  in  it.  They  were  not  the  holders  of  any  tenure, 
to  use  the  words  of  Regulation  VII  of  1799,  and  were  certainly 
not "  proprietors''  in  the  words  of  the  Regulation  VIII  of 
1819. 

The  judgment  below  was  also  grounded  on  the  fact  that  the 
heirs  were  in  actual  possession;  and  that  the  name  of  Ali  Reza^ 
their  ancestor,  was  on  the  register.  This  was  so,  but  they 
were  holding  possession  wrongfully.  Not  only  was  their  title 
gooo;  but  a  decree  for  possession  had  been  obtained  against 
them;  and  executed  so  far  as  it  was  possible  to  do  so.  Theit 
possession;  therefore,  was  in  no  sense  lawful,  and  their  mere  de 
facto  possession  was  known  by  the  zemindar  to  oe  wrongful. 
With  this  knowledge  the  zemindar  could  not  properly  treat  the 
heirs  as  holders  of  the  tenure,  so  as  to  affect  the  rifirhts  of  tho 
appellant;  of  whose  title  and  efforts  to  obtain  possession  he  had 
notice. 

It  is  true  the  appellant  did  not  tender  the  rent  whiqh  wa3  the 
subject  of  the  suit  against  the  heirs,  but^^  on  the  other  hand, 
when  he  tendered  the  rent    due  from  the  date  pf  his  decree  at 

(1)  Case  Ko.  992  of  1866  J  l3th  March  1867. 
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j»he><»^(clie??7i  tli^  prior  rent  wa^  not  demanded  of  Ium>  wit  QH        '^^^ 
the  cpiMrr9i7j  bo  wpui  told  tb^  e^tnindi^'s  aamwaJs  wote  in  pos^      Fosbbs 
pp8|3io|»^  i^nd  no  rent  would  b^  received.     These  faots,  eoapl^       bjlbqo 
wi^h.^  otbep  priopaedipgs  of  tbe  z^n^iqdar's  ag^iitp^  show  tba^  Littcbmbpu? 
a  £a|rtber  teQder  wa9  i^ele9fl>  and  therefore  |:^nneeessarj|  eyen 
t^s^iqing  tbat;  snob  -^  tei^d^r   pogbt  ^o  hay^    been  m^de  to  ^top 
ph^  prop^eding^  ii^  01^  £U7niu^9.r7  suit)  againat  tbo    heira  to  whicb 
J^WWflopwMiy^  ^biob  their  liofd^hipp.  are  by  no  m^W.  prcb 
pored  iio  f^ffirm, 

Iq  recommtoding  the  rpveraal  of  the  judgment  undep  appeaU 
their/Lordahipa-iaeffeqt  affirm  the  a^^^)riiEy  of  the  deeision  bf 
the  I'm!!  Bench  in  the  case  pf  8hahahoodeen  v.  Euttek  Ali  (!)• 
It  may  be  inf eonred  from  tbdir  judgment  ti^t  the  Eigb  G9^xi 
in  this  case  would  hav^  {allowed  thai  authority,  if  the  terms  of 
the  sonaods  b^d  been  oornootly  brought  before  ibem<  . 

Their  Lordships  do  not  desire  by  this  judgment  to  weaken 
any  powers  that  seniindars  may^  by  law,  possess  to  enforoe  pay- 
ment of  theiv  rents.  What  other  powers  and  remedies  the 
jsemindar,  Pertab  Singh,  had,  and  might  hare  exercised,  it  is  not 
neoessary^  nor  is  it  now  of  any  general  importance,  to  determine, 
for  tiie  vemediee  for  arrears  of  rent  are  at  present  mfdnly  pro- 
vided by  Aet  X  of  1859  and  subsequent  Acts.  The  only 
questioa  their  Lordships  are  called  upon  to  decide  is  lis  to  the 
validity  of  this  sale,  and  they  have  come  to  the  ooncltision  that, 
under  the  Regulations  in  £9ree  at  the  time,  and  under  the  cir- 
cumstances o!  this  case,  this  sale,  for  the  reasons  already  given, 
was  invalid. 

Their  Lordships  think  that  the  appellant  is  entitled  to  the 
mesne  profits  from  the  time  of  the  sale  to  Jowbur  Ali,  as 
against  him ;  and  that  in  taking  the  account  of  such  profits, 
all  rent  and  arrears  of  rent  due  and  payable  to  Pertab  Singh 
and  his  heirs  should  be  deducted  and  allowed.  The  appellant 
also  claims  to  be  entitled  to  a  decree  for  mesne  profits  against 
the  heirs  of  Pertab  Singh,  on  the  grounds  (1)  that  the  zemindar 
I  was  acting  in  collusion  with  Jowhur  Ali ;  and  (2)   that  he  per- 

I  aisted  in  the  sale  of  the  talook,  when  he  knew  that  the  heirs 

(1)  Case  No.  992  of  1866 ;  13th  Maroh  1867, 
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1872       of  AH  Beza^  who  alone    were  defendants  in   this  snit,  had  no 

IV)RBB8      interest  at  all  in  them.    Their  Lordships  do  not  think  it  neoes* 

Baboo       ^^^  ^  express  any  opinion    on  the  charge    of  coUnsion ;  but 

IiDTCBMCPUT  considering  that  the  zemindar  proceeded  to  obtain  a  sale  of  the 

SiNQB* 

tennre.  notwithstanding  he  had  notice  of  the  appellant's  title, 
and  of  the  order  made  by  the  ZiUnh  Coart  for  giving  him  pos- 
sessionj  and  that  such  sale  has  been  the  means  of  keeping  the 
appellant  out  of  possession,  and  the  cause  of  this  suit,  and  that 
he  has  presistently  disputed  the  title  of  the  appellanti  they  are 
of  opinion  that  the  decree  lor  mesne  profits  should  be  against 
the  heirs  of  Pertab  fiingfa,  as  .  well  as  against  Jowhnr  Alt,  but 
that  escecntions  should  not  be  had  against  such  heirs  in  respect  of 
them  until  after  failure  to  obtain  satis&otioa  from  Jowhur  Ali. 

Their  Lordships  will  therefore  humbly  recommend  to  Her 
Majesty  that  the  decree  appealed  from  be  reversed,  and  that  it 
be  declared  that  the  sale  to  Jowhur  Ali  waa  invalid,  and  should 
be  set  aside ;  that  the  appellant  is  entitled  to  possession,  and  to  be 
registered  as  the  holder  of  the  talooks ;  aud  that  he  has  been  so 
entitled  since  the  said  decree  of  the  ZiUah  Court  of  Pametfh  oi 
the  18th  December  1854  ;  and  that  it  should  also  be  declMred 
that  the  appellant  is  entitled  to  mesne  profito  from  the  time  and 
in  nuinner  abovementioned  ;  and  further  that  the  respondents 
should  pay  the  costs  of  the  litigation  in  India  ;  and  if  any  oosts 
have  been  paid  in  India,  they  shonld  be  refunded :  and  their 
Lordships  will  direct  that  the  appdiaot  should  have  the  oosts 
of  this  appeal. 

Appeal  aUofoeJL 

Agents  for  appellant :  If esars.  Burton,  Teate8,\jid  BarL 
Agent  for  respondent,  Sheikh  Jowhur  Ali ;  Mr.  WiUon.\ 
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APPELLATE  CIVIL. 


Befef^  Mr.  Justice  Eamp  and  Mr.  Justice  Poniifex. 

JOT  KOOMaR  DUTTA  JHA  (Plawtipp)  «.  BSHARBB  NUND  DUTTA        1372 

JHA  (Dxfbkdaht).*  Sept.  6. 

Jiaview^Ad  VIU  qf  1S59»  bs.  376  catd  3*78-- Order  reusing  io  admi  a 
Bpecidl  Appeal,  Power  0/  Sigh  Oouirt  io  grant  a  Review  of^Noivoe, 

An  Older  refusing  to  admit  a  epeoial  appeal  is  open  to  review,  and  the  applioa* 
tion  for  reTiew  may  be  made  without  notice  to  the  other  Bide. 

An  application  for  the  admission  of  a  special  appeal  io  thia 
ca«e  was  rejected  on  the  12th  Jnly  1871.  Subsequently  there 
was  an  application  for  a  review  of  the  order  refusing  to  admit 
the  special  appeal^  and  on  the  2nd  December  1871,  the  review 
was  granted^  and  the  special  appeal  was  directed  to  be  registered* 

^hid  AdvacaterOenBral^  offg,  (Mr.  Paul,)  (with  him  Baboos 
Juggt^nund  MooJeerjeea,xxd  Bomeah  Chunder  MiUer),  for  the 
respondent* 

Mr.  Woodtoffe  (with  him  Baboos  Bashbehary  Ghose  and 
Omeah  Chunder  Banerjee)  for  the  appellant. 

The  Ad'BOcate-  General  for  the  respondent^  ob  jec  ted  to  the  hearing 
of  the  appeal.  He  contended  that  an  order  refusing  to  entertain 
a  special  appeal  cannot  be  reviewed ;  and  that  even  if  a  review 
were  allowed  by  law^  it  could  not  be  granted  without  notice  to  the 
opposite  side^  which  was  not.'served  in  this  case.  The  appeal  is 
now  improperly  before  the  Court,  and  ought  not  to  be  heard,  as 
the  order  admitting  the  appeal  is  wrong  and  without  jurisdiction* 
S.  376  of  Act  VI II  of  1859  only  allows  a  review  of  judgment  * 
where  there  has  been  a  decree  of  Court  consequent  upon  such 
judgment,  and  not  otherwise* 

*  Special  Appeal,  No.  265  of   1872,  from  a  docree  of  the  ^udge  of  Beerbhoom 
datod  the  13th  Mar 3b  1871,  affirming  a  decree  of  the  Subordinate  Jadge  of  that 
diatrict,  dated  the  26th  April  1870. 
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1872  Mr.  Woodroffe  for  theappellant.— In  the  matter  of  the  PetUionof 

IJoT  KooiuR  BarmutoUah  (1^,  it  was  held  that  this  Court  coald  review  an  order 

DottaJua        (1)  Brf^ore  Mr.  JiuUce  BayleyandMr,  tbat  the  case  baring   been  onceacgofld 

-.J'*                               Jiistice  Markby,  hj  a  vakeel  of  long  standing  and  great 

KuKD  DuTTA  experience,  another  advocate  ngw  states 

Jba.              I^  TBI  MATTiB  OF  Till  PtTtTiON  Of  that  heoao  pat  the  applicant's  case  more 

BABMUTOLLAk.  forcibly.  I  entirely  admit  that  this  Court 

has  a  discretion  to  admit  applications 

The  itH  April  l87i  lor  review  in  any  case    in  which  it  con- 

sidet^  thht  it  is  desirable  for  the  ends  of 

Mr.  M.  Ohon  for  the  petitioner.  justice  to  do  so ;  bat  I  also  think  it  has 

a  discretion,  before  it  is  called  npon  to 
Ths  Judgment  of  the  Court  was  deli*  hear  a  ca^  ^•arkued,  n^hich  has  been* 
veredby  already  once  determinad,  to  require 
MarkbY)  J.— In  this  case  an  applica-  some  explanation  to  be  given  why  this 
tion  for  the  admission  of  a  special  appeal  exceptional  course  should  be  followed  ; 
was  made  to  this  Omirt  an  the  t9(di  and  I  thintt  tbiii  miofa  a  slatMieAt  as 
December  last.  The  petition  contained  that  which  is  made  in  this  qise  does  not 
ten  grounds  of  appeal ;  and  after  hearing  amonnt  to  sach  an  explanation  as  we 
a  |>1eader inihipport  of  the lipplioatlotr,  are  entitled  to  tequfre.  tfr.  Ohose  con- 
it  was  rejected  by  two  Judges.  Tfaens  M  tends  that  we  ought  to  UearhH  aign^ 
now  presented  to  us  an  application  for  a  ment  in  support  of  the  implication  to 
f'eview  of  the  order  passed  rejecting  the  admit  the  special  appeal,  in  order  to  see 
application  to  admit  the  special  appeal,  whether  the  ends  of  justice  require  that 
ireatliig  that  rejaetionas  k  judgment  to  a  teview  shodld  tie  granted.  Birt  that 
which  Cb.  xi  of  the  Code  of  Civil  PrOde-  evades  the  whdle  question.  II  we  aie 
dare>  relating  to  reviews,  is  applicable,  bound  to  hear  his  application,  in  order 
The  application  for  review  contains  four  to  see  whether  it  ought  \x3  be  gfanted, 
new  grounds  of  special  appeal  in  addition  it  is  obvious  that  every  application  to 
to  the  ten  old  ones  ;  and,  if  it  were  iiie'  admit  a  special  appeal  may  be  made, 
urst  application  to  admit  a  special  app-  and  mnst  be  heard  as  many  times  over 
eal,  it  would  be  too  late.  m  the  parties  choose  to  present  a  peti» 
Assuming  the  rejection  of  theapplica-  tion  for  review,  for  it  has  been  held  by 
tion  to  a4mit  a  special  appeal  to  be  a  this  dmurt  that  there  is- no  limit  to  the 
judgment  which  may  be  reviewed,  we  number  of  applicatiens  for  review.  To* 
think  We  ought  still  to  consider  whether  morrow  we  may  have  a  third  advocate, 
we  ought  t6  entertain  the  application  for  wlio  thinks  h^  ciin  put'  the  casemorcf 
review.  It  is  not  suggested  tihat  there  is  forcibly  than  Mr.  Ohpse»  the  n^xt  day  a 
anything  peculiar  or  exceptional  in  this  fourth,  who  thinks  he  can  put  it  more 
case,  or  that  there  ba6  been  any  new  dis-  forcibly  still,  and  so  on  od  infinituM, 
tdf  ery  Since  the  case  Was  last  hea^ ;  or  The  pdwer  bf  review  Js  a  ino^  taflcMfl[>le( 
that  there  baa  been  any  miscarriage  by  one  if  prop<wly  ezetoisedi  but  it  would 
the  Court ;  or  that  the  case  put  forward  be  a  grievous  injustioe  to  the  large  num- 
*  on  the  lost  occasion!  Was  liot  Oorrectly  ber  of  suitofs  i^ho  arO  t^&iting  to  be 
vnderstoodanddispoBed  of.  ItiSonly  said  heard,  if  we  were  to  allow  parties,  wtitf 
that "  the  real  ground  of  special  appeal  have  once  had  a  fair  opportunity  of  ap- 
in  this  case  was  not  properly  and  ex-  pearing  and  placing  their  case  before  th^ 
pressly  put  forward  on  the  last  occasion,  Court,  to  come  up  o\  er  and  over  again,ia 
though  it  appears  from  the  old  grounds  orde^  to  try  and  put  ttieir  case  better, 
that  there  was  some  allusion  to  them."  The  petitioner  in  this  ease  has  had  tl#M, 
In  short,  it  comes  to  liltle  more  than  this  distinct  hearings  in  three  different  Conrts 
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refoBing  to  admit  a  special  appeal.    There  can  be  a  revi*^w  of  an       ^^^S 
order  relating  to  theezecntion  of  a  decroo-^S^radhun  Mookerjee  v*  ^ot  Koohar 
OkuTider  Mohan  Boy  (1) .  In  the  first  case  oited^  this  Oonrt  assume  d  ^"^  ^^^ 
that  it  could  review  its  order^  and  on  other  grounds  rejeeted     Eshabib 
the  application.  In  s.  376  of  Act  VIII  of  1859^  the  word  ''decree''       iha. 
is  equivalent  to  the  word  ''  judgment."    Assuming  the  right  of 
review^  want  of  notice  is  no  defect,  and  cannot  vitiate  the  proceed'- 
ings.    In  this  case  there  was  no  opposite  party.  The  law  allows  an 
appeal  against  an  order  rejecting  a  plaint  :  could  it  be  said  that 
such  aii  order  cannot  be  reviewed  because  the  defendant  was  not 
before  the  Court?    If  the  order  for  the  admission  of  a  special  ap- 
peal can  be  made  without  notice  to  the  opposite  party,  why  cannot 
there  be  a  review  of  such  order  without  notice  also  f  The  objection 
is  raised  too  late.  If  the  respondent  felt  aggrieved^  he  should  have 
moved  to  have  the  appeal  taken  off  the  file.    In  Bharutt  Ohundef 
Soy  V.  Issur  Chunder  Sircar  (2),  it  was  held  that  an  apf  eal 
cannot  be  rejected  at  the  hearing  after    its  admission^  on  the 
ground  that  it  had  been  admitted  after  time« 

The  Advocate-General  in  reply. — ^In  the  case  of  Bharutt 
Chunder  Boy  v.  Issur  Ohunder  Sircar  (2),  Peacock,  C.J.,  held 
that  the  objection  there  alluded  to  could  not  be  taken  at  all^  not 
that  the  hearing  of  the  appeal  was  not  the  proper  time  to  take  it* 
In  the  matter  of  the  Petition  of  Barmutollah  (3),  the  Court  as-^ 
sumed  the  very  point  now  raised  without  deciding  it.  That  case 
therefore  cannot  be  treated  as  an  authority  on  this  question* 

The  judgment  of  the  Court  was  delivered  by* 

KemPj  J. — >& 'preliminary  objection  has  been  made  by  thd 
Advocate-Greneralj  who  appears  for  the  special  respondent^  to 
the  hearing  of  this  appeal.  £te  contendsi  firsts  that  an  order 
rejecting  an  application  for  the  admission  of  a  special  appeal  is 

and  I  think  that,  in  the  absence  of  any    L.S.  jackaoni  J.^and  he  expressed  in  that 
speoial  circams tanoes,  we  may  assume  that    case  similar  views  to  those  whioht  have 
his  case  has  been  saffioiently  investigat     ezprdssed  here,  in  which  I  concdrred* 
ed.  I  may  add  that,  whilst  this  case  has       (1)  Marsh.,  205. 
been  under  consideration^  1  have   sat  to        (2)  8  W-  R.^  141. 
hear  an    application   for   review   with        (3)  AtUe,  p.  156. 

23 
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^^72       not  open  to  review  ,  Becond^  thafc  in  the  present  case  the  Ooart 

Jot  Koomae*  ^^  reviewed  its  order  withoat  giving  notice  to  his  client. 

DmrrAJHA       The  original  application   for   the  admission  of   the  special 

EsHABBs    appeal  was  filed  in  proper  time ;  it  was  rejected  on  an  ei^parte 

^'^  Jal^r"^  hearing  on  th  12the  of  Jnly  1871.    On  this  Mr.  Money  applied 

to  the  Conrt  to  re-consider  its  order  ;  and  the  Conrt,  after  he  aring 

Gonnself  and  being  satisfied  that  there  was  good  and  sufficient 

reason  for  so  domg,  on  the  2nd  December  187 1  j  directed  the 
application  to  be  registered. 

Previous  to  the  passing  of  the  new  mles  which  r^alate  ap- 
plications for  the  admission  of  a  special  appeal,  parties  could, 
as  a  matter  of  right,  file  a  special  appeal ;  and  in  the  event  of 
their  appeal  being  nnsuccessfuL  they  could  apply  for  a  review, 
and  that  too  more  than  once.  The  new  rules  do  not  anti  cannot 
take  away  this  right,  and  we  find  that  this  Court  has  recognized 
such  a  right  in  cases  where  an  application  for  the  admission  of 
a  special  appeal  has  been  rejected— In  the  maiter  of  the  Pei^ 
turn  of  Barmutollah  (1). 

Then  it  is  said  that,  under  s.  376  of  Act  VIII  of  1859,  appli- 
cations for  review  can  only  be  made  of  a  decree  of  a  Court,  but 
it  has  been  held  by  a  Divisional  Bench,  in  the  case  of  Cochrane  v. 
neera  Lai  Seal  (2),  that  this  Court  has  power  to  review  an 
order. 

Lastly,  it  was  contended  by  the  Advocate-General  that,  under 
B.  378  of  Act  VIII  of  1859,  no  review  of  judgment  can  be 
granted  without  previous  notice  to  the  opposite  party  to  enable 
him  to  appear,  and  be  heard  in  support  of  the  decree  of  which  a 
review  is  solicited.  Now,  in  the  case  before  the  Court,  there  could 
be  no  opposite  party.  The  first  application  for  the  admission  of 
a  special  appeal  was  necessarily  ex  parte,  as  also  was  the  second 
application  praying  the  Court  to  re-consider  its  order  rejecting 
^  the  first  application.  We  overrule  the  preliminary  objection,  and 
proceed  to  try  the  special  appeal. 

{l)Ante,p.ll>6.  (2)  7.W.R.,79. 
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IfUSSAMUT  BUHUNS  KOONWUB  ani>  othebs  (DBVENi^AifTs)  v.  p.  a» 

LALLA.  BUHOBEE  LALL  and  anothke  (Plaintiffs.)  1872 

March  2. 


[On  appeal  from  the  High  Court  of  Jadicature  at  Fort  William  in  Bengal.] 

Act  VIU  of  1869, 6.  ZSO^ExeeuHon^Pwnhaser^Benatni. 

A  talook  in  poBsession  of  a  mortgagee  was  pat  up  for  sale  ander  an  ezeoutioik 
against  the  mortgagor,  and  was  brought  by  A  in  his  own  name,  bat  bettami  for  the 
■lortgagee.  A  obtained  a  oertifioate  as  parohaaer,  and  was  pot  formally  iU; 
possession,  the  mortgagee  remaining  in  aotnal  possession*  Held  Cre/veteiag  the 
decasion  of  the  High  Court;  that  s.  260  of  Aot  YIII  of  1859  is  to  be  oonstrued 
strictly,  and  that  no  suit  wonld  lie  by  A  against  the  mortgagee  to  redeom. 

This  was  an  appeal  from  a  decision  of  the  High  Court  date4 
the  12th  November  1868^  passed  in  aocordance  with  a  Fall 
Bench  ruling  of  the  9th  September  1868,  whereby  a  decision  of 
the  Principal  Sadder  Ameen  of  Qya  dated  the  3rd  June 
1867  (1)  was  reversed. 

In  1844,  one  Motee  Soondery  Dossee  granted  a  zar-i-peshgi 
lease  to  one  Brijlal  Opadhia  of  Talooka  Doodhor,  and  he  took 
and  kept  possession  until  his  deaths  when  he  was  socceeded  in 
possession  by  his  heirs  the  appellants.  One  Gungapersand 
having  in  1861  obtained  judgment  against  the  mortgagor,  hec 
interest  was  sold  to  Lalla  Buhoree  Lall,  who  obtained  a 
certificate  under  Act  VIII  of  1859,  s.  259,  on  5th  October  1863. 
He  had  in  fact  bought  benami  for  Brijlal.  In  Marefa  1866, 
formal  possession  of  the  talook  was  given  by  the  Principat  Sad- 
der Ameen  to  Tjalla  Bahoree  Lall  as  purchaser  under  the 
decree  ;  Brijlal's  heirs  however  retaining  real  possession. 

On  the  5  th  October  1866,  Bahoree  Lall  claiming  afi  real 
owner  brought  the  present  suit  against  the  heirs  of  Brijlal  to 
redeem  on  the  ground  that  the  profits  received  had  paid  off  the 

*  Present :— The  Right  Hon'bls  Sis  Jamks  W.  Col^lb,  Sir  Montagus  Smith, 

Sift  fiOBBRT  GOLLIBB,  AND   SiB  IiAWBBNOB  PEBL. 

CI)  3  B,  L.  R,  F.  B.,  16. 
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^^^^        mortgage.    The  defendants  pleaded  that    he  was  benamidar  for 


BUHI7NB 

KooNwum 

V, 

Lalla 

Bdborib 

Laix. 


iiusBAWT  them^  a  fact  determiued  in  their  favor^  and  the  Prinoipal  Sad- 
der Ameen  held  that  he  therefore  could  not  sue.  He  appealed 
to  the  High  Court,  and  on  the  16th  July  1868,  that  Court 
(Bayley  and  Macpherson,  JJ.)  held  that,  under  8.  260,  Act  YIII 
of  1859,  he  being  certified  purchaser,  they  could  not  enquire  into 
the  benami  transaction,  and  directed  the  usual  account.  A  review 
having  been  applied  for,  the  Division  Bench  referred  the  matter 
to  a  Full  Bench.  On  .the  9th  September  1868,  the  Full  Bench 
(Peacock,  C.J.»  Bayley,  Macpherson,  and  Glover,  J  J.,  L.  S. 
Jackson,  J.,  dissenting)  affirmed  the  decision  (1),  and  a  decree 
was  passed  on  the  12th  November  1863  in  accordance  with  their 
ruling. 


The   heirs    of   the  mortgagee  appealed    to    her  Majesty  in 
Council. 

Mr.  Leith  for  the  appellants.— Act  VIII  of  1859  is  one  of 
procedure  only^  and  is  not  one  of  substantive  law,  and  although 
in  one  particular  case  it  provides  that  the  title  shall  not  be 
enquired  into,  that  is,  when  one  who  has  purchased  benami^ 
aad  has  obtained  possession,  resists  a  suit  to  turn  him  out  of  pos- 
session^ it  is  not  to  override  the  well-established  principals  of 
equity,  and  allow  him,  when  seeking  to  avail  himself  of  the  equi- 
table jurisdiction  of  the  Court,  to  obtain  a  decree  contrary  to 
equity.  S.  260  must  be  construed  strictly,  and  it  only  provides 
for  actions  against  the  certified  purchaser.  There  is  no  ^lact- 
ment  declaring  benami  transactions  to  be  void,  and  such  trans^ 
actions  are  continually  recognized  by  this  BoaiQ,  as  well  as  by 
the  Courts  in  India,  The  suit  is  brought  to  carry  out  a  fraud. 
He  referred  to  Shah  Mukhu/n  Lall  v.  Bahoa  8ree  Kiahen 
Smgh  {2],Sre6nauth  Bhuttacharjee  v.  Eamoomul  Chingopadyia  (3)^ 
and  Nuwab  Sidhee  Kvaur  Ally  Khan  v.  Raja  Oojoodheram 
Khan  (4).  He  also  referred  to  the  cases  commented  upon  by 
Peacock^  C.j'.a  in  his  judgments 


(1)  3  B.  L.  R,  F.  B.,  15. 

(21  U  Moo*  h  A,  157,  »t|p.  188. 


f3)  10  Moo.  I.  A.,  220v 
(4)  U,  640. 
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M.  Daym  for  the  respondeDis.^^The  fact  of  the  benami  ia 
of  course  only  admitted  for  tlie  sake  of  argument  on  this  appeal, 
as  the  question  as  to  whether  that*  finding  on  fact  is  correct  is 
now  under  appeal.  The  intention  of  the  Legislature  was  the  same 
in  framing  ss.  259  and  260  of  the  Civil  Procedure  Code,  as  it 
was  in  framing  s.  36  of  the  revenue  Rale  Law  (Act  XI  of  1859)^ 
the  object  being  to  quiet  titles  and  prevent  fraud  by  henami  pur- 
chases tinder  sales  in  execution.  The  concluding  words  of  s.  259 
show  that  the  certificate  is  to  be  taken  as  a  valid  transfer,  and 
the  admission  of  evidence  to  show  that  it  was  not  a  valid  trans- 
fer ik  contrary  to  both  the  letter  and  the  sprit  of  the  enactment. 
Peacock,  C. J.,  is  correct  in  showing  that,  if  such  evidence  were 
admitted,  effect  could  not  be  given  to  the  express  provisions  of 
other  sectioiis,  and  especially  ss.  261,  263,  and  264.  The  great 
object  of  ss.  259  and  260  is  to  prevent  any  enquiry  as  to  a 
purchase  being  benami,  and  it  would  be  wholly  inconsistent  with 
n.  260  if  the  defence  of  benami^  could  be  set  up  in  answer  to  a 
datm  by  a  pardiaser*  If  this  appeal  be  allowed,  a  purchaser  in 
whose  name  the  certificate  is  made  out  would  have  the  shadow, 
and  not  the  substance. 

Their  Lobdships  delivered  the  following  judgment  :— 

The  facts  which  raise  the  question  for  decision  in  this  appeal 
may  be  very  shortly  stated.    - 

Bri jlal  Opadhia  was  mortgagee  in  possession  of  Talooka  Doo- 
dhur.  Whilst  he  was  so  in  possession,  the  interest  of  the  mort- 
gagor was  offered  for  sale  under  a  decree  obtained  against  him 
by  a  creditor.  ^  Buhoree  Lall  became  the  ostensible  purchaser 
at  such  sale,  and  the  certificate  of  sale  was  granted  to  him  in 
his  own  name  as  the  purchaser.  Brijlal  Opadhia  remained  in 
possession  until  his  death,  and  after  it  this  ^suit  wasjbrought 
by  Buhoree  Lall  against  hist  heirs  (the  present  appellants) 
for  the  redemption  of  the  talook  and  possession  of  it ;  alleging 
that  the  mortgage-debt  had  been  paid  off  by  the  receipt  of  the 
profits,  and,  if  not,  that  he  was  ready  to  pay  what  might 
remain  due.  The  defence  was  that  the  purchase  was  made 
by  Buhoree,  in  his  own  name,  as  a  benami  purchaser  for 
Brijlal   Opadhia^   and   with  bia  money ;  and  that  the  attempt 
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by  Buhoree  to  set  ap  titio  in  himsolf  was  a  fraad.  It  has 
been  decided  by  the  Coarts  in  India  that  this  defence  is  trae 
in  fact ;  and  it  was  admitted  that  it  mast  be  so  treated  in 
dealing  with  the  question  to  be  decided  in  the  present  appeal, 
which  is,  whether,  having  reference  to  certain  clauses  of  the 
Code  of  Procedure,  the  defence  can  in  law  be  made  available. 

The  point  upon  the  construction  of  the  Code  is  one  of  con- 
siderable difficulty,  and  i^as  felt  to  be  so  by  the  Courts  in  India, 
The  Principal  Sudder  Ameen  decided  in  favor  of  the  defend- 
ants (the  appellants).  His  decision  was  reversed  by  a  Divi- 
sion Bench  of  the  High  Court.  However,  the  same  Division 
Bench,  in  consequence  of  the  doubts  they  entertained,  upon  a 
second  hearing,  referred  the  point  by  a  short  memorandum  to 
the  Full  Bench*  who  gave  judgment  for  the  respondents^ 
Jackson,  J.,  dissenting  from  the  decision. 

It  must  be  obserred  at  the  outset  that  the  suit  to  be  dealt  with 
which  is  one  in  which  the  plaintiffs  (the  present  respondeQts) 
seek  to  establish  a  right  against  the  defendants  (the  appellants);, 
and  that  they  invoke  the  aid  of  the  Courts  to  give  effect  against 
equity  and  good  conscience  to  a  claim  fonnded  upon  fraud. 
It  must  be  conceded  that  it  is  only  by  force  of  positive  sta- 
tutory law  that  it  can  be  obligatory  upon  the  Courts  to  give 
'their  active  assistance  in  such  a  case  to  the  fraadulent  [daiu- 
tiffs  against  the  defrauded  defendants.  But  it  is  said  thai 
this  obligation  is  found  in  the  Code  of  Civil  Procedure.  It 
is  well  known  that  benami  purchases  are  common  in  India, 
and  that  effect  is  given  to  them  by  the  Courts  according  to  the 
real  intention  of  the  parties.  The  Legislature  has  not,  by  any 
general  measure,  declared  such  transactions  to  he  illegal ;  and 
therefore  they  must  still  be  recognized,  and  effect  given  to  them 
by  the  Courts,  except  so  far  as  positive  enactment  stands  in  the 
way,  and  directs  a  contrary    course. 

The  enactments  relied  on  by  the  plaintiffs  are  found  in  a 
Code  professing  to  deal,  not  with  rights,  but  with  remedies, 
and  procedure  to  enforce  rights.  The  preamble  states  the 
object  of  the  Code  to  be  ''to  simplify  the  procedure  of  the 
Courts  of  Civil  Judicature.''  It  is  right  to  bear  this  object 
in  mind  in  construing    the  clauses  on    which  the  plaintiffs  rely. 
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The  only  express  enactment  on  the  snhjeot  occurs    in  s.  260.       1^72 
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That  claiisOi  after  directing  that  the  certificate  shall  state  Dusbaxut 
the  name  of  the  person  who  is  declared  at  the  sale  to  be  the 
actnal  j^nrchaser^  says  this  :-*''  And  any  snit  bronght  against 
the  certified  purchaser  on  the  gronnd  that  the  purchase  was 
made  on  behalf  of  another  person^  not  the  certified  parchaser^ 
though  by  agreement  the  name  of  the  purchaser  was  used,  shall 
be  dismissed  with  costs/'  This  enactment  is  clear  and  definite  ; 
there  is  nothing  from  which  it  cah  be  inferred  that  more  is  meant 
than  in  expressed.  It  is  confined  to  a  suit  brought  against  the 
certified  purchaser,  and  to  a  specific  direction  as  to  what  shall 
he  done  with  that  suitt  viz.,  that  it  shall  be  dismissed  with  costs* 
The  present  suit*  which  is  the  converse  of  that  pointed  at  in  the 
clause,  is  not  within  the  words  or  scope  of  it,  and  if  dealt  with  in 
the  manner  directed,  wonid,  of  course,  come  to  a  disastrous  end. 
It  has,  however,  been  contended,  in  support  .of  the  opinion  of 
ihe  majority  of  the  Judges  of  the  High  Oonrt,  that  there  may 
be  inferred  from  this  clause,  taken  in  connexion  with  s.  259 
and  the  sections  relating  to  the  manner  of  giving  possess 
sioUj  a  general  ilitention,  having  for  its  object  to  prevent  any 
inquiry  l3etween  the  purchaser  de facto  and  the  person  for  whom 
he  is  alleged  to  have  purchased,  upon  the  question,  whether  the 
purchase  was  bendmi  or  not,  and  that  effect  should  be  given  to 
that  general  intention.  Their  Lordships  consider  it  would  not 
be  safe  to  make  such  an  inference  except  it  arose  upon  very 
clear  implication^  and  that  it  wotild  be  especially  unsafe  so  to 
construe  the  Act  as  by  inference  to  import  into  it  prohibitory 
enactments,  which  would  exclude  an  inquiry  into  the  truth  in  any 
suit  between  tlie  parties,  when  the  express  enactment  is  narrowed 
and  confined  to  a  specific  direction  as  to  what  shall  be  done  in  a 
particular  suit,  which  is  described  and  defined  in  precise  terms. 
And  it  appears  to  their  Lordships  that  effect  can  reasonably  be 
given  to  the  pn)visions  of  the  Code  without  making  such  implica- 
tion. S.  259,  requiring  the  Court  to  grant  a  certificate  to  the 
person  declared  to  be  the  purchaser  at  the  sale,  and  directing 
that  such  certificate  shall  be  taken  and  deemed  to  be  a  valid 
transfer  of  the  debtor's  right  and  interest,  does  no  more  than 
create  statutory  evidence  of  the  transfer,  in  place  of   the    old 
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mode  of  transfer  by  bill  of  sale.  Their  Lordships  donsider 
Chat  no  inference  fairly  arises  from  this  clause  that  it  was  in- 
tended to  interfere  with  bendmi  transactions  ;  for  the  language 
is  adapted  to  meet  the  t^ase  of  ordinary  parchasers,  and  the  same 
language  might  well  ha^e  been  used  if  benami  transactions 
had  been  wholly  unknown.  The  sane  observations  apply  to 
Bs.  261  to  266i  which  prescribe  modes  of  giving  possession  of 
the  varions  kinds  of  property.  These  provisions  woald  naturally 
find  a  place  in  the  Act  in  order  to  govern  ordinary  purchases^ 
and  no  inference  can,  therefore,  be  drawn  from  them  of  an  in- 
tention to  prohibit  bendmi  transactions.  It  is  evident  from  this 
-analysis  of  the  sections  of  the  Code  that  the  inference  sought  to 
be  made  against  henAmi  transactions  rests  entirely  on 
B.  260  ;  and  that  if  this  clause  were  absent  from  the  Crode,  there 
is  absolutely  nothing  in  the  other  sections  from  which  such  an 
inference  could  be  drawn. 

It  was  strongly  pressed  upon  their  Lordships  that  as/  by  thd 
e^tpress  terms  of  s»  260,  a  suit  brought  against  a  pur^^ 
chaser  on  the  gpround  that  the  purchase  was  bendmi  must 
be  diismissed,  that  it  would,  in  many  cases,  lead  to  inconsistency^ 
if  that  ground  could  be  set  up  as  a  defence  against  a  suit  brought 
by  a  bendfiUdir,  If  this  really  were  so,  it  would  result  from 
the  attempt  to  deal  with  tiie  subject  of  benami  in  a  partial 
manner  {  and  even  in  that  case  their  Lordships  would  consider 
it  fitting  that  the  Legislature  should  dedare  its  view,  and  snp* 
ply  a  remedy  rather  than  that  the  Gourts  should  strain  the 
existing  statute.  But  it  will  probably  be  found  that  the  sug^ 
gested  inconsistencies  will  not  be  great;  and  even  if  the  re* 
epondents^  view  were  adopted,  they  would  not  be  wholly  avoided. 
The  object  which  the  framers  of  the  Code  probably  had  in 
view,  was  to  prevent  judgment^ebtors  becoming  secret  pur« 
chasers  at  the  judicial  sales  of  their  property  ;  and  to  empower 
the  Court  selling  under  a  decree  to  give  effect  to  its  own  saloj 
without  contention  on  the  ground  of  benami  purchase,  by 
placing  the  ostensible  purchaser  in  possession  of  what  it  had  sold^ 
and  of  insuring  respect  to  that  possession  by  enacting  that  any 
suit  brought  against  him  on  the  ground  of  bendmi  shall  be  dis* 
missed.    lu  the  cases  where  actual  possession  can  b^*  given  of  the 
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tUvg  sold  by  the  Court,  no  difficulty  can  arise  ;  for  there  the 
certified  purchaser^  having  both  the  certificate  and  possession^  can 
hold  the  property  by  virtue  of  s.  260  against  any  soit  brought 
agatQAt  him  :  and  if  that  possession  should  be  interfered  with> 
either  by  force  or  fraud,  on  the  part  of  any  person,  even  a 
b§ndmi  claimant,  it  no  doubt  ought,  without  inquiry  as  to  the 
beiMum  claim,  to   be    restored.    It  has  been  suggested  that  diffi- 

oulties  may  arise  in  the  case  of  possession  given,  nnder  s.  264, 
of  lands  in  the  occupancy  of  ryots  to  a  certified  purchaser, 
who  had  bought  henAmi  for  the  judgment-debtor,  to  whom 
the  ryots  may  have  been  afterwards  induced  to  pay  their 
rents.  It  was  said  that,  upon  the  strict  construction  of  the 
Gode,  the  purchaser  might  be  precluded  from  suing  the  ryotB 
for  these  rents.  It  is  not  necessary  to  decide  these  questionsi 
bat  their  Lordships  do  not  consider  this  to  be  a  necessary  con* 
sequence  of  the  construction ;  for,  as  regards  the  ryots,  the 
certified  purchaser  when  put  into  possession  becomes  their 
landlord,  both  by  title  and  possession,  and  it  may  well  be  that 
th^  should  not  be  allowed  to  set  up  the  benami  right  of  an- 
other agatust  the  person  to  whom  they  had  thus  become  tenants. 
3o,  in  the  case  where  debts  due  to  the  judgment-^debtor  have 
been  sold  and  delivered  to  the  certified  purchaser,  ^the  debtors 
may  Tfell  be  prevented  from  setting  up  the  benami  title  of  a 
third  person  in  actions  brought  by  the  holder  of  the  certificate 
of  sale,  fpr  they  are  by  s.  265  prohibited  from  praying  to 
any  one  except  the  certified  purchaser,  and  they  could  not^ 
therefore,  set  up  title  in  another.  Besides,  when  suing  them* 
the  oertifi  d  purchaser  is  only  reduciuGT  into  possession  the  very 
thiug  he  parch&ed. 

In  fact,  the  instances  would  probably  be  Very  few  where  a&y 
difficulty  would  arise.  It  would  occur  only  in  cases  like  the 
present,  where  the  certified  purchaser,  who  is  really  a  benamu 
daa^y  having  been  put  into  complete  possession  by  the  Oourt  of 
the  thing  purchased  at  the  judicial  sale>  attempts  to  bring  a  neif 
suit  against  the  real  purchaser  not  to  complete  the  title  or  even 
the  possession  tQ  the  thing  purchased,  but  to  enforce  a  right 
atlaQbiog  to  it.     In  this  case,    the  purchaser  has  full  possession 
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1872  of  the  thing  he  boaght,  so  far  as  the  selling  Court  can  gire  it, 
MussAMUT  ^^^  ^^  cannot  be  taken  from  him ;  bnt  when  he  seeks^  as  mort- 
gagor^ in  a  suit  altogether  new,  to  redeem  against  the  mort* 
gagee  in  possession  under  his  mortgage  title^  then  the  express 
enactment  contains  no  words  to  restrain  the  defence  set  up. 
But  difficulties  would  also  arise  from  giving  a  wide  constmo- 
tion  to  the  Code^  beyond  the  ordinary  meaning  of  the  words. 
It  was  declared  by  the  High  Courts  in  conformity  with  former 
decisions^  that^  where  the  real  owner  has  been  permitted  to  have 
or  retain  possession  by  the  ostensible  purchaser^  the  latter  can- 
not insist  on  his  certified  title  to  recover.  Now,  if  the  Code  is 
to  be  read  as  wholly  prohibitory  of  benami  judicial  purchases, 
thus  rendering  them  illegal,  the  defence  in  such  cases  ought  to 
be  disallowed  ;  for  if  allowed  to  be  set  up,  then  effect  must 
necessarily  be  given  to  that  which,  upon  the  hypothesis,  is  pro- 
hibited and  illegal.  The  mere  permission  to  hoi  1  possession 
cannot  alone  give  or  transfer  a  title  from  the  benamidar  to  the 
real  owner.  The  title  must  depend  upon  the  purchase  having 
been  made  benami  ;  and  if  that  be  unlawful,  then  it  ought  not 
to  be  allowed  to  prevail  in  the  cases  in  which  the  High  Court 
agree  that  it  should  do  so.  The  authorities^  therefore,  which 
have  held  that,  in  the  cases  just  referred  to,  the  real  owner 
<  may  set  up  his  right  against  the  benamidar,  necessarily  in- 
volve the  opinion  that  the  Code  has  not  made  benami  pur- 
chases unlawful ;  and  if  that  is  so,  there  seems  to  be  no  suf- 
ficient reason  for  giving  the  provisions  of  the  Code,  in  cases 
like  the  present,  a  larger  operation  than  the  language  imports. 
The  High  Court,  in  their  judgment  in  this  case,  approve  of 
the  above  authorities ;  but  they  say  they  may  be  explained  on 
the  ground  that  the  benamidar  has^  by  consenting  to  the  possess- 
sion  of  the  real  owner,  waived  his  right  to  the  benefit  given  to 
him  by  the  Code  but  the  Code  hade  certainly  not  for  its  object 
*  the  desire  to  confer  a  benefit  on  fraudulent  benamidars.  Itg 
provisions  must  have  been  framed  on  grounds  of  public  poKoy, 
to  which  the  doctrine  of  waiver  is  not  properly  applicable. 
That  policy,  if  it  was  meant  to  be  carried  to  the  extent  of  mak- 
ing such  transactions   unlawful,    might  have  been  so  declared 
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and  enaotedj  bot  the  Code  stops  short  of  snch  an  enactment. 
Their  Lordships  consider  that^  where  Legislati:^re  has  stopped^ 
the  Courts  must  stop. 

It  was  said  that  the  certified  purchaser,  in  a  case  like  the 
present,  would  have  the  shadow  only,  and  not  the  substance  of 
the  thin^  he  bought*  but  this  is  exactly  what  in  equity  and  good 
conscience  he  ought  to  ha^e,  if  no  positive  law  intervened.  The 
qnestion  is  whether  such  positive  law  does  intervene  in  this  case* 
For  the  reasons  given,  their  Lordships  do  not  feel  justified  in 
adopting  a  construction  beyond  what  the  language  of  the  Code 
imports,  when  such  a  construction  would,  in  effect,  be  to  declare 
that  to  be  unlawful  which  the  Code  itself  has  not  declared  to  be 
so ;  and  they  are  consequently  of  opinion  that  there  is  no  bar 
to  preclude  the  inquiry  in  this  suit  into  the  real  title. 

Their  Lordships  find  that  a  cross-appeal  to  Her  Majesty 
against  the  decision  of  the  Courts  below  on  the  question  of  fact 
is  pending.  Without  perjudice  to  such  cross-appeal,  and  to 
any  order  to  be  made  thereon,  in  case  the  same  should  be  prose- 
cuted, their  Lordships  will   humbly  advise  Her  Majesty  to  allow 

this  appeal ;  to  reverse  the  decrees  appealed  from,  and  in  lieu 
thereof  to  order  that  the    appeal  to  the  High  Court    from  the 

decree  of  the  Principal  Sndder  Ameen  be  dismissed  with  costs 

The  appellants  will  have  the  costs  of  this  appeal. 
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Agent  for  appellants  :  Mr.  Wilson* 


Appeal  allowed. 


Agent  for  respondents :  Mr.  Barrow, 
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Before  Mr*  JuHice  Maepherson.  * 

7W  \^fti^  1ft  In  the  Mattbb  op  THAKOOR  K APILANAUTH  SAHAI  DEO  ».  THE 
^^  ^^>^  ^^'  GOVERNMENT. 

EemavH'Of  iuU  from  Mi)fu$ail  Oowrt—LetterB  Pa^dni,  1865,  cZ.  13. 

Seelalflo  On  appUcfttioa  ander  the  Letters  Patent,  1866  d.  13,  for   the  removal  cf  a  salt 

*^    '      *  kM  ihat»  having  regard  to  the  whole  cfavomstancee  ooimeoted  with  the  ease  |rota 

the  begnning    the    qnestionfl  to  be  disposed  of,  and  the  ecmduttt  of  the  Jadge 

before  whom  the  prooeedings  were,  it  was  proper  and  neoessary  for  the  pnrposfs 

of  justice  that  the  suit  shoold  be  removed. 

On  the  29th  November  1872,  Mr.  WoodroSe,  on  behalf  t>f  the 
plaintifE,  obtained  a  rale  ealling  upon  the  Ooremmant  to  nhow 
cause  why  this  suit  should  not.  be  removed  from  the  Court  of 
the  Deputy  Commissioners  of  Hasareebaugh  for  trial  in  the 
High  Court. 

This  suit  was  instituted    by  the  plaintiff  in  formS,  pauperig 
through  his  mother  and  guardian^  and  was  for  the  recovery  of 
an  estate  in  Chota  Nagpore  valued  at  Rs.  1^42,26S-8.    Hie  peti- 
tion for  leave  to  sue  in  forma  pauperis  was  filed  in  the  Conrt 
of  the  Deputy    Commissioner    of    Lohardugga^    within  which 
district  the  property  lay,  upon  tiie  Ist  April  1872.     It  stated 
that,  long  before  the  British  rule,  Maharaja  Rogonath    Sahai 
Deo,  the  Rajah  of  Chota  Nagpore  (who  was  a  sovereign  prince) , 
granted  the  estate  in  dispute  for  the  maintenance  of  his  brother, 
Thakoor  Ainee   Sahai,  as  Thakoor,  according  te  the  custom  of 
the  family,  subject  to  an  annual  revenue  or  rent  payable  to  the 
Rajah.     "  Such  estate  was  to  devolve  on  the  death  of  Thakoor 
Ainee  Sahai  on   the  next  Thakoor  in  succession,  which  would 
•  be  his  eldest  son,  and  then  to  the  eldest  son  of  such  succeeding 
Thakoor,  and  so  ou  in  perpetuity.     If  such  a  Thakoor  die  with_ 
out  leaving  a  son,  the  estate  then  would  devolve  upon  his  nex^ 
brother,  or  his  eldest  son,  and  so    on.     The  holder  of  the  estate 
is  always  called   the  Thakoor.     So     that  no  Thakoor  bad  any 
interest  beyond  his  own  life,  and  had  no  power  to   alienate  in  any 


VOL.  X.]  HIGH  COURT.  109 

way  idiiher  Tolontarily   or  involnntarily  ;  in  Bliopk,  such  estate       ^^^ 
was  devoted  towards  mai&taming  the  title    and  dignity    of  Tha-     Thakoor 
koor/'    Tiie  petition  then  set  out  the  saocession  down  to  the  ^bJ^p^ 
plaintiff's  fatiber^  Thiikoor  Bishnatii  Sahai,  who  was  executed  on         «• 
21st  April  1858  for  rebellion  against  the  British  Government^ 
and  whose  property  was  confisoated  to  the  Government  by  an 
order  dated  the  16th  of  the  same  month.     The  plaintiff  contend- 
ed that  the  Thakoorai  estate  and  the  plaintiff's  interest  therein 
was  ''  not  affected  by  this  order  of  c<mfiscation,  and  that^  on  the 
death  of  Thakoor  Bishnath  Sahai^  he^  Bishuath^  had  no  longer 
any  interest  therein  which  could  pass  or  continue  to  Government 
under  such  order  of  confiscation^  and  that  the  Thakoorai  estate 
and  interest  in  the   said  pergnnnahs  passed  immediately  there* 
upon  to  the  plaintiff    according  to  Hindoo  law  and  custom  and 
usages  in  such  cases.'' 

On  the  4ith  of  April  1872^  the  Deputy  Cemmissioaer  of  Lobar- 
dogga  wrote  to  the  Judicial  ^  Commissoner,  saying  that,  for  cer. 
tain  reasons  which  he  gave,  it  was  not  desirable  that  he  should 
try  the  suit,  and  asking  that  it  might  be  transferred  to  some 
other  Court. 

On  the  12th  April,  in  reply  to  that  letter,  the  Judicial  Com- 
missioner directed  the  transfer  of  the  suit  from  the  Court  of 
the  Deputy  Commissioner  of  Lohardttgga  to  the  Court  of  the 
Deputy  Commissioner  of  Hazareebaugh.  The  record  of  the 
case  was  aoeordingly  sent  to  the  Hazareebangh  Court,  but  be- 
fore its  arrival,  the  Judieial  Cotnmiasiooer  made  another  order^ 
directing  the  Deputy  Commissioner  of  Lohardugga  in  the  first 
instoQce  to  take  tlte  case  up  and  to  decide  whether  or  not  tiie 
plaintiff  Hbould*be  allowed  to  sue  as  a  paaper,  and  therefore,  on 
the  19th'of  April,  the  Hasareebaugh  Court  returned  the  proeeed* 
ings  to  Lohardug((a.  All  these  proceedings,  subsequent  to  the 
filing  of  the  petition  for  leave  to  sue,  were  taken  by  the  judieial 
officers  of  their  own  motion,  and  without  notice  to  the  plaintiff.    * 

On  the  19th  June,  the  Deputy  Commissioner  of  Lohardugga 
admitted  ihe  plaint ,  giving  the  plaintiff  leave  to  sne  in  forma 
pauperis.  On  the  22nd  of  June,  the  plaintiCPs  pleader,  Mr. 
c^tainfortb,  applied  to  the  Deputy  Commissioner  of  Lohardugga, 
who    was  likewise  Collector  of  the  districti    asking  him  in  th» 
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1872  latter  capacity  to  conaent  on  behalf  of  the  Government,  who,  as 
Thakoob  repreaenting  the  Court  of  wards,  were  the  defendants  in  the 
BAnTiT 0«o  suit,  to  have  the  case  transferred  to  the  High  Court  for  trial  by 
**•  it  in  the  exercise  of  its  extraordinary  original  jurisdiction  ;  and  it 
appeared  that,  subsequently,  the  Deputy  Commissioner  ot 
Loharduggainformed  Mr.  Skainforth,  unofficially,  that  the  Board 
of  Revenue  consented  to  the  transfer.  It  was  explained  on 
behalf  of  the  Government  that  a  mistake  did  occur  which  led  to 
a  belief  that  the  Board  of  Revenue  had  agreed  to  the  transfer  ; 
Mr.  Beaufort,  the  officiating  Legal  Remembrancer,  in  an  affi* 
davit  filed  on  behalf  of  the  def  endant«  stated,  ''that  such  belief 
was  founded  upon  a  clerical  error  iu  a  communication  which 
issued  from  the  Board  of  Revenue  after  the  said  Board  of  Revenue 
had  been  advised  by  the  Legal  Remembrancer  not  to  consent  to 
such  transfer,  and  had  been  pleased  to  accept  such  advice ;  and 
that  on  the  discovery  of  the  said  clerical  error  which  had  been 
committed  in  the  office  of  the  said  Board  of  Revenue,  the  said 

error  was  corrected."  Still  the  fact  remained  that  Mr.  Stain- 
forth  has  at  first  informed  that  the  Board  of  Revenue  had  con- 
sented to  the  transfer  ^taking  place^ 

On  the  28th  of  June,  the  plaintiff's  agent  got  formal  notice 
that  the  suit  had  been  transferred  to  the  Hazareebaugh  Court. 
On  the  2nd  of  July,  the  Deputy  Commissioner  of  Harzreebaugh 
made  of  formal  order  that  the  suit  should  be  numbered  and  regis- 
tered, and  directed  that  notice  should  be  served  oi^  the  Gbvern- 
ment  Pleader,''fixing  September  2nd/'  but  the  order  did  not  say 
specially  for  what  particular  purpose  the  2nd  of  September  was 
fixed.  Mr.  Hawes,  one  of  the  pleaders  for  the  plaintiff,  stated 
in  an  affidavit  that,  at  the  time  of  making  that  order,  the  Deputy 
Commissioner  said  in  open  Court  that  there  was  no  use  in  insti- 
tuting such  a  suit,  and  that  all  the  precedents  were  against  him. 
Colonel  Boddam ,  the  Deputy  Commissioner  of  Hazareebaugh 
*  denied  this,  and  accepting  that  denial,  Macpheraon,  J.,  dismissed 
the  matter  entirely  from  consideration. 

On  the  28th  of  July,  the  Hazareebaugh  Court  issued  a  sum- 
mons iu  the  suit  for  service  on  the  Government  Pleader,  on 
whom  it  was  served  next  day.  This  summons  was  not  produced 
before  Macpherson,  J.,  and  there  was  nothing  to  show  that 
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the  plaintiff  was  wrong  in  asserting  that  the  summons  did  not        1872 
indicate    what  in  particular    was  to  be  done  in  the    suit  on  the     Tuakoob 
2nd  of  September.  ^'JI^T^ 

On  the  7th  of  August,  The  Deputy  Commissioner  and  Col-  Q^y^^^^j. 
lector  of  Lohardugga  wrote  to  the  plaintiff's  a^ent^  informing 
him,  nnder  instructions  from  the  Commissioner  of  Ghota  Nagpore^ 
that  the  Court  of  Wards  preferred  having  the  case  tried  at  Haza. 
reebaugh,  and  declined  to  consent  to  the  transfer  to  the  High 
Court.  On  the  22nd  of  August^  an  application  was  made  to  the 
High  Court  for  a  rule  to  show  cause  why  the  suit  should  not  be 
transferred  for  trial  in  the  High  Court,  and  a  rule  was  granted. 
The  application  was  based  on  an  affidavit  setting  forth  the  facts 
above  stated,  and  also  on  a  variety  of  other  matters,  to  which  it 
is  not  necessary  to  allude  more  particulat*ly,  as  the  rule  was  subse- 
quently discharged  on  the  9th  of  September*.  While  the  rule  was 
pending,  however,  and  subsequently  to  its  being  discharged, 
certain  other  matters  occurred  upon  which,  taken  tof^ether  .with 
the  matters  which  were  before  the  Court  when  the  former  appli- 
cation was  made,  the  plaintiff  baited  the  present  application  for 

the  transfer  of  the  suit.  On  the  2nd  of  September,  the  day 
named  in  the  summons,  an  application  was  made  by  the  Govern- 
ment (defendant)  by  petition  (no  one  appearing  for  the  plain- 
tiff), asking  for  a  month's  further  time  to  file  their  written  state- 
ment ;  and  the  Court  gmnted  further  time  till  the  23rd  of  Sep- 
tember. Two  days  afterwards,  the  plaintiff's  agent,  Mr.  Stain- 
forth,  filed  a  petition,  praying  .that,  if  the  defendant  failed  to 
file  the  written  statement  on  the  23rd  of  September,  the  Court 
would  proceed  ex  parte  and  hear  the  cane.  Notice  of  that  appli- 
cation was  giten  to  the  Government  Pleader,  who  appeared 
upon  it ;  and  on  the  6th,  the  Court  refused  the  application, 
and  by  a  written  order  of  the  same  date  expressed  that  the  23rd 
of  September  was  fixed  for  the  hearing. 

In  discharging,  on  September  9th,  the  rule  that  bad  been 
obtained  in  the  High  Court,  Macpherson,  J.,  indicated  an 
opinion  that  it  was  highly  desirable,  nnder  the  circumstances, 
that  the  suit  should  not  be  tried  in  the  Court  of  the  Deputy 
{/ommissioner  of  Hazareebaugh  ;  and  apparently  on  the  strength 
^  of  what  his  Lordship    said,    the  plaintiff,    on   the    20th  of  $ep- 
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1872  23rd  of  September  should  be  set  aside,  and  the  Stb  of  DeceiJaber 
.  Tbakooe  be  fixed  for  determining  the  issues.  The  plaintiff  paid  this  sum 
KAf iLMAUTH  ^f|.^^  ^1,0  29th  of   November,   the  date  on    which    the  rule   was 

ss tvfaj  Deo 

V,         applied  for^  as  wais  stated  in  an  liffidavit  filed  on  his  behalf. 

GOVBKNMEKT. 

The    Advocate-General,    offg.  (Mr.   PauS),    and  the  Standing 
Counsel  {Mr. Kennedy)  showed  cause. 

The  Standing  Counsel — The  suit  is  not  pending,   and,  there- 
forcj  is  not  in  a  position  to  be  removed  under  the  Charter.    The 
plaintiflf  applied   to  have  it  re-insfcted,  and  it  was  ordered  that 
it    should  be    re-instated   on    paymieht    by  the  plaintiff    of  the 
defendant's  costs.     The    rule  was   obtained    upon    an    affidavit 
which    does  not  state  thttt  the  mofiey  has  been  paid,  and    we 
cannot   look   further,  [MacphbrsoN,  J. — As  a  fact  the   money 
has  been  paid  into  Court,    and  there  is   now  an  affidavit  to  that 
effect.    You  must  0|>pose  the  rule  on  the  merits  ;  but  if  you  wish, 
I    will  grant  a    postponement    to  enable    you  to    answer  that 
affidavit.]     The  gravemen    of  the    charge  against  Col.  Boddam 
is  his  dismissal  of    the  auit  on    the  23rd  of  September  ;  he    was 
justified  in  so  doings  and  it^waa  indeed    the  only   course  open  to 
him.     The  fact  that   the  defendant's  written    statement  was  not 
filed  till  that  day^  does  not  affect  the  plaintiff's  position,  since  it 
is   unnecessary    to  file  written    statements    without  the  express 
order  of  the  Court ;  and    in  the  mofussil,  the    practice  is    to  file 
written    statements  at  the  first    hearing.  As  regards  the  present 
application^  it  is  immaterial  for  what  purpose  the  23rd  of  Septem- 
ber was  fixed.     iTbe  plaintiff    complains    of  the  rubahari  sent  to 
the  Lohardugga  Court,  but  that  was   merely  sent^  to    the  Deputy 
Commissioner    of  Lohardugga    in  his    capacity    of    Collector  to 
inform  hiin  of  what  had    been  done  ;  it  was   not  intended  to  be^ 
and    was  not^  in    the  nature  of    a  warrant  of  execution  ;    there 
^    was  no  certificate    such  as  is  required    by  s.  285  of  Act  YIII  of 
1859.     [Macp^srson^  J. — The    rubakari  expressly    states    that 
the  amount  is    to    be  realized  from    the  plaintiff.     It    does  not 
matter    whether  it  was  regular  or  not.     Pending  the  hearing  of 
the  application   to  restore  the   suit,  the  Deputy  Commissioner  of 
Hazareebaugh  ought  to  have  stayed  all  proceedings  in  execution.] 
Even  if  the  rubakari  can  be  considered  as  an  order  in  execution 
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whe^  it  had  oqc^  passed  to  ith^  I^eputy  Commissioner  of  Lohar-  ^ 
dagga,  the  Deputy  CqmmissV^ne^  of  i^azareebaugh  had  no  powpr     tbaeoor 
to  recall  it.     [Maojphvbson^  J.-— Every  Court  which  issues  exe-  '^i.aki  Dso 
.cution  is  the  proper  Court  to  reffulate  that  execution,  and  has  ^       v* 
full  power  to  recall  jt^  order  ey^n  if  it  have  passed  out  of  its  juris-  ' 
diction.]     Tb^  Deputy  Commissioner  of  Hazareebaugh  may  have 
.been  iadisoreet^  but  mpre  indiacreijiqn  will  nqt  justify  the  inter- 
ference qf  this  Court.     |Fli^  r€|[fn&^l  to  restore  the  suit  without 
payment  of  .cos(8  was  perfectly  legal  and  proper. 


The  Advocd^tOfineflral  on  (he  same  side. — ^The  High  Court 
b^s  large  powers  of  removiQg  suits  undei:  cl.  ]  3  of  the  Letters 

.Patent  of:186o,  ,bQ^  that  power  must  be  'exercised  in  sonia 
way  or  other  for  the  purposes  tjf  justice,  e.  g,,  where  the  High 

.Court  sees  that,  owing  to  the  difficulty  of  obtaining  the  presence 
of  witnesses^  or  some  .such  cause,. the  Court  before  which  the 

^i^ult  .yras  in^titutod  cannot  do  justice.  [Maofhibbsok,  J. — 
Your  written  statement  shows  that  very    difficult  questions  pf 

Jaw  may  arise  in  the  case.]  TI^o  defence  of  the  statute  of 
Hen.  YlII  is  absurd,  and  we  are  ready  to  abandon  it.  If  the 
Court  thinks  it  desirable  to  remove  this,  suit,  the  proper  cours^ 
would  be  to  transfer  it  to  another  Court  «nder  iho  powera 
conferred  by  Act  VIII  of  1859. 

Mr.  Woodroffe  in  si^ppprt  of  the  rule. 

Macphersom,  J. — I  think  it  is  proper  that,  under  cl.  13  of 
the  Letters  Patent,  this  suit  should  be  removed,  tridd,  and  deter- 
mined  by  this  Court  as  a  Court  of  extraordinary  original  juris- 
diction ;  and  as  that  section  requires  the  High  Court  to  record 
its  reason  for  so  removing  a  suit,  I  shall  proceed  to  state  in 
detail  the  reasons  which  induce  me  to  make  this  order. 

(His  Lordship,  after  stating  the  facts  as  abovoi  continued)  : — 
^he  grouiids  upon  which  the  present  application  for  a  transfer  is 
made  may  be  said  generally  to  be  that  the  dismissing  the  plain- 
tiff's suit  upon  the  23rd  of  September  was  positively  illegal, 
inasmuch  as  that  day  bad  pever  been  distinctly  fixed,  either 
for  the  hearing  of  the  cause^  or  for  ihe  seltlemeut  of  issues  ; 
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^Q*^^       that  even  supposing  that  it  was  not  absolutely  illegal  to  dis- 

Thakoob     i^iss  the  suit  then  for  default,  the  Oonrt  under  the  circumstances 

sliiAr*DBo   ^^^^  ^^*  extreme  harshness  and  great  want  of  discretion  in 

p.  so  dismissing  it ;  that  the  not  at  once  disposing  of  the  appHca- 

'  tion  to  restore  the  case  under  8.  119,  and  the  postponing  the 

consideration  of  the  matter  till  the  5th  of  November,  was  also 

harsh  in  the  extreme  ;  that  the   subsequently  issuing  execution 

in  respect  of  theRs.  1,650,  while  the  application  for  restoration 

of  the  case  was  still  pendiTig,  was  not  only  harsh,  but  positively 

unfair  to  the  plaintiff.     The  case   substantially   is   that   those 

later  proceedings  shows  such  a  state  of  mind  in  the  Judge  as 

makes  it  impossible  for  him  to  deal  with   the  case  impartially 

and   without  prejudice.     Mr.   Woodroffe   also    relied   on    the 

matters  on  which  he  based  his  first  applicatioui  and  also  on  the 

defendant's  written  statmient  (filed  September  23rd),  which   is 

now  before  the  Court,  and  shows  (it  is  contended  by  Mr.  Wood- 

roffe)  that  the  matters  in  dispute  are  mainly  questions  of  law 

which  can  be  tried  here  more  conveniently  and  better  than  in 

Hazareebaugh. 

I  think  there  is  no  substance  in  the  point  as  to  the  dismissal 
of  the  suit  on  the  23rd  of  September  being  absolutely  illegal. 
No  doubt,  under  s.  41,  the  Court,  at  the  time  of  issuing^  the 
summons,  ought  to  have  determined  whether  the  day  fixed  for 
the  defendant  to  appear  and  answer  was  fixed  for  the  settlement 
of  issues  only,  or  for  final  disposal,  for  that  section  contains  an 
express  declaration  that  the  summons  shall  contain  a  direction  as 
to  this.  Still  no  injury  was  in  fact  done  to  the  plaintiff  by  the 
omission  :  because  he  must  have  known  that  the  23rd  of  Septem- 
ber! if  fixed  for  anything,  was  fixed  either  for  settlement  of  issues, 
or  for  the  hearing  of  the  cause,  inasmuch  as  under  s.  41 » it  could 
only  be  for  one  or  other  of  those  purposes  that  any  day  was  fixed. 
^  There  can  be  no  doubt  on  the  2nd  of  September,  the  plaintiff 
knew  perfectly  well  that  the  23rd  of  September  was  fixed 
either  for  the  settlement  of  issuesf  or  for  the  final  disposal  of  the 
suit ;  and  in  either  case,  he  should  have  been  present.  Practi* 
cally,  also,  the  plaintiff's  agents  admit  that  they  knew  that  they 
wera  required  to  attend  on  that  day ;  for  if  they  did  not  know  it, 
how  is  Mr.  Hawea'  telegram  of  the  20th  of   September  to  b» 
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acoonDted  for,  or  Mr.  Stainforth's  anziefey  to  reach  Haasareebhagb       1872 

-  — 

in  time  for  the  2Srd.     lioreover.  Colonel  Boddam,  in  the  ?mtten     thakoos 
order  which  he  made  on  the  6th  of  September,  expressly  speaks  ^J^^]^^^ 
of  the  23rd  September  as  being  fixed  for  the  hearing.    Alto^-         v. 
gether^  thongh  there  was  some  irregalahty    in  the  prooedore,      T«BNai»trr. 
I  do  nol  think  there  was  any  illegality  in  dealing  with  the  casd 
under  s.  114. 

Bnt^  although,  I  think  that  there  was  nb  absolnte  illegality  in 
passing  judgment  by  default  against  the  plaintiff  on  that  day, 
it  does  seem  to  mo  that  there  was  a  very  great  want  of 
discretion  and  most  unusual  sharpness  of  procedure  and  harsh-' 
ness  towards  the  plaintiff  in  the  course  adopted.  The  proceed- 
ings which  up  to  the  20th  were  going  on  in  the  High  Court 
i^ere  perfectly  well  known  in  Hazareebangh ;  and  if  there  had 
been  no  other  reason  for  a  little  forbearance,  the  knowledge 
that,  up  to  within  a  day  or  two  previously,  the  plaintiff  was 
actively  prosecuting  his  suit,  ought  to  have  made  the  Court 
hesitate  before  dismissing  •  it  outright  in  such  faahidn.  It  was 
wholly  unnecessary,  moreover,  to  punish  the  plaintifPs  default 
with  such  condign  punishment,  inasmuch  as^  if  the  plaintiff  had 
been  present,  nothing  oould  properly  have  been  done  on 
that  day  beyond  fixing  a  future  date  for  the  settlement  of 
issues.  The  defendant's  written  statement  was  not  filed  natii 
the  23rd,  and  it  was  absolutely  impossible  for  the  plaintiff's 
pleaders,  if  they  had  been  the  most  skilled  lawyers  in  India 
to  have  proceeded  either  with  the  hearing  of  the  case,  or  with 
the  settlement  of  issues  without  having  had  an  opportunity  of 
reading  and  carefully  considering  the  Written  statement,  and  the 
various  questions  raised  by  it.  The  utmost  that  oould  have 
been  done  on  the  23rd,  had  all  parties  been  present*  would  hav^ 
been  to  adjourn  the  case  for  settlement  of  issnes,  t^ud  the 
Court  seeing  the  position  of  things,  would  only  have  acted 
reasonably  and  properly, — ^and  I  may  add,  Would  only  havd 
acted  as  Courts  under  such  circumstences  usually  do  act  in  the 
absence  of  speotal  or  repeated  negligence  on  the  plaintiff's  parti 
•—if  it  had  simply  adjourned  the  case,  fixing  a  future  day  for 
the  settlement  of  issues. 

Again,  as  regards  the  pr  ceedings    on  the  24th,  it  appears  to 
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1872        jt^  that   tbe    (ilaiiktiff   has  eieerjr   reason    tKf    Qonnpli^io  of  the 

TsAKooft     vppUeatiM  for  tmiQU^im^  uat  bung   taken  up  .and  disponed  of 

^^a/fnit?  thn  and  there.    The  Court  was  amre  of  the  po^iiitkmof  the 

V.  plaintiff ^-"-"waB  aware  that    the  suit    had  lieen  brofugfat  in  his 


QoT«ANJiBii«.  Q^^^  aijainejb  the  plaint^ff^a  w'wh  fcom  .Lohardnf  ge^-^-was  »ware 
that  the  only  person,  the  plaintiff  had  tp  represent  him,  wap 
Mr.  Stainforth^  who  li^ed  in  Lohardag^ga,  and  had  cpqane  from 
there  to  h>ok  after  the  case ;  and  yet  althoag^  Mr.  Staiaforth 
was  in  Conrt,  tod  the  Government  Pleader  was  also  in  Court, 
and  the  matter  might  have  been  settled  in  .five  minutes,  he 
chooses^  as  he  sajs  on  some  suggestion  that  the  Government 
Pleader  wanted  more  formal  notice,  to  juljonrn  the  case  to  the 
5th  'Of  November.  The  affidavit  £led  on, behalf  pf  t)ie  plaintiff 
states  .that  the  Government  Pleader  was  present  in  Court,  aind 
ready  and  willing  to  have  the  matter  disposed  of  at  once. 
Whether  this, was  or  or  not»,  the  notice  to  )iim  wfis  jund^r  thp 
cireumstances  ai^pljr  .  eujBGioient ;  aod  I  have  ^no  hesiM^tiQP 
in/Biqiring  rthat  .the  .adjoarnment  to  'the  MhefNcMcember  waa 
xttteriy  .traBeoessary,  land  i could  ^tend  (to  no  end  whatever, 
hAte  pnttiag  .the ,  plaintiff  :  to  .  gr^tter .  delaj,  luconventeaoe,  and 
expense.  BniLthe-rndtter  d^s ,  net  stop  there;  for  on  t^e^next 
flay,  the  iDeputy  Commissioner,  ^al  though  ^he^knew  tbecinim- 
Btanceain  which  the  .plaintiff  iwaa  plaeed,'and4ikheu^h  he  had 
fised  Uii&'&thtof\Noveaiber  for  hearing' the  application  <  ta  restore 
thecauae/issaedaiiniiaian'to  tbe  -Deputy  Cammiesioner  and 
CoUeoter   of .  iKriiiaMugga  .to    take  ont    execution   against  the 

plaintiff  for  the  /  GoFemment  stamp  fee  of  Rs.  1,650.  It  ia  said 
'tjiat  it  was  Aot-an  ^rd^r  /for  *  eseeution  of ' fehe  .deeoee.  .  It  may 
Aot  to  have  been  aJoriaal  0tider.  lor/ezeontion  ^hnt  thcwouds.of 
the  HA^imri.  are  plain  'aaid  •  elear,:and  .th^  coontain  .a  direction 
liqm  tbo  Deputy  Gommisksioner  of  (H'^zaneebaughi  |io;  the  Deputy 
Commisaioiier, and    Collector    of   JUol^ardqgga   ,to    realize  ^hat 

amonntr from  the  plaiutiff.  rThe  moi4s  oi  th^  riiiak^riiBse  i^^ 
.''  Whereask  it  is  r  necessary  that  i  the  tabular  .'Statombnt  .of  the 
Auitof  therpaupertplainiiiff'^bei'forwarded  ' from  Ithe*  Deputy  Oom^ 
•timseiolierrto  ithe  jCelleetocofi  Loharflngga  for  vealisingr.ihe  som 
of  Rs.  1,650  from  the  plaintiff,  being  the  icuf.vsaZaiWfn?  stamp  for 
thelplaintiff,  itia  erjlered  that  the  tabular  statemont  be  torwafded. 
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together  with  the  cop;^  of  this  riAahdri  ft om  the  Depulgr  Co«*-       W2 
missiQiier  to  the  Collector  of  Lohardagga>''   and  in  the  talDiUwr    thw^oiT 
statement  annezedj  it  is  stated  that  the  amount  of  stamp  fee.  19  i^^iurAVTH 
As.  1,6^,  which  is  "  to  be  realised  from  the  plaiiUifi/'    That         «. 
it  was  an  order  for  e:f eeatiqn,  aad  intended  as  sueh,  cannot  b9  ^^**"^''^' 
doubled^   and    aocordingly  we  find  thai   the  Depaty  Commis^ 
sioner  of  Lohardagfifa  did  apon  receipt  of  it  proceed  to  put  it 
in  exeCutiovi.    Now  I  must  say  that,  wh^n  a  plaintifE  whose  pnit 
has  been  dismissed)  comes  in  and  applies  for  a  re^hearing  under 
a.  1 1 9j  and  when  the  Ooart  fixes  a  future  day  for  hnariag  th^ 
application^  instead  of  disposing  of  it  at  onoe^  it  does  seem  to  me 
a  most  extraordinary  and  improper  proceeding  that  the  Goujrt 
should,  of  its  own  motion,  and  withont  eyer  beixifg  called  upon 
by  any  of  the  parties,  take  action  and    proceed  to  execorte  the 
decree  against  the  plaintiff.     And  it  is  the  mora  rie»marlcabl9  that 
such  a  step  should  haye  been  taken  in  this  particular  oasPi  wb(3a 
it  is  considered  that  the  plaintiff  was  suing  ^^/iw9?|4  pct<jMm, 
and    that   h^  was   a  minor  rsning   throngh  bis   mother   eflid 
.guardian.     But  not  on\y  did  the.  Court  dirdesthe  OoUectar  of 
Lohardugga  to  i^alize  the  Bs.  Ii650  $  ibnt  whan  hpfdicatioB  wias 
made  on  the  Ist  of  October,  stating  :ttiat  the  iGk>ari;  of  Lohar- 
dugga was  taking  st^ps  to  execute  the  deoreey  And  praying  that 
execution  might  «be  stayed  until  the  questiion  of  the  re^faearing 
was  decided^    the  Deputy   Cocnrniesioner  refused  to  interfisve* 
He  says  now  he  had  no  ijurisdictiontointer{ere;-bnt,.a8a  matter* 
of  fact  and  of  law^  he  had  Jurisdiction  ;   the  applicatkin  to  stay 
execution   was  properly   made  to  him,  and  it  was  ihis  dear  duty 
to  have  stayed  execution  at  once. 

As  to  what  took  place  on  the  5th  of  November  when  the 
application  for  restoration  came  on  to  be  hoards  there  is  no 
doubt  the  Deputy  Commissioner  had  it  in  his  discretion  to  order 
payment  of  costs  by  the  plaintiff  if  he  thought  fit  so  to.do  ;.for 
under  s.  119,  the  Court  has  power  to  put  the  parties  on  terms 
when  granting  a  re-hearing.  Bat,  considering  all  the  «ircam. 
stances,  there  can  be  no  doubt  bfaat  the  plaintiff  was  dealt  with 
with  ;great  (Severity  in  this  matter  also. 

In  addition  to  these  vconsiderittkms  '  arising  out  of  the  later 
conduct  of  tbs  Deputy  Commissioner,  it  is  said  that  the  case  can 
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1873       i)e  beilier  and  more  properly  tried  here  tliao  in  Haaareebaagh. 

Thaxoob     On  the  face  of  the  defendant's  written  statement,  it    appears 

^He^udZ  *^**'  *•  alleged  in  the  affidavit  filed  in  support  of  the  first  appU- 

«.  cation    made  to  this  Contti   very  little  evidence  except  of  « 

GovsBifinNT.  j^^^ J    description  will  be  required,   and  that  the  sntis  tarns 

mainly  on  qaestions  of  law ;  these  questions  being  by  no  means 
simple  ones. 

The   last  paragraph    of  the  written    statement  filed  by   the 
defendant,    the  Government,  is  as    follows  :— "  The  defendant 
is  advised  that  the  Statute  28  Hen.   VIII,  c.  13  (by  the   5th 
section  of  which  all  estates  of  inheritance  were  declared  to  be 
forfeited  to  the  Crown  upon  any  conviction  of  high  treason), 
must  be  held  to  have  been  introduced  by  the  conditions  of 
British  rule  into  India,  and  to  have   been  in  force  there  in  the 
yesrs  1857  and  1858 .;  and  the  said  Statute  is  one  which  concerns 
the  allegiance  of  the  subject,   and  his  relation  to  the  ruling 
p  »wer,  and   is  suited  to  the  preservation  of  the  British  rule  in 
India,  and  is  not  repugnant  to   the  habits  and   ideas  of  the 
inhabitants  thereof."     Such  a  defence  as  this  raises  many  ques- 
.  tions ;   and  although  the  learned   Advocate- General  says  there 
•  is  nothing  in  it,  and  he  is  prepared  to  abandou  it,  still  as  that 
learned  gentleman  will  not  have  the  conduct  of  the  suit  if  it 
be  tried  in  Haaareebangh,  it  appears  to  me  not  unnatural  that  the 
'  plaintiff  should  tiiink  that  the  question  is  one  which  had  better 
.  be  disposed  of ,«— especially  when  ib  is   borne  in  mind  that  the 
defence  thus  pleaded  on  behalf  of   Qovernment  was  approved 
of  by  the  Collector  of  Lohardngga,  the  Commissioner   of  Chota 
Nagpore,'and  the  Legal  Remembrancer  in  Calcutta.    That  the 
written  statement  was    approved  of  by   these  officers  appears 
from    the  petition  to  the    Collector  of  Lohardugga,    presented 
in  Court  on  the  2nd  of  September,  which  is  set  out  in  the  12th 
paragraph  of  Mr«  Hawes'  second  affidavit.     Looking  at  all  t  he 
•    circumstances,  and  at  the  written  statement   filed  on  behalf  of 
the   Government,   I   cannot  doubt  that  it  is  far  better  that  the 
oase  should  be  tried  by  the  High  Court. 

I  do  not  remove  the  suit  only  on  the  ground  that  it  can   (by 

.  reason  of  the  matters  to  be  discus  :ed}   be  more    properly  tried 

here  ;  nor  do  I  remove  it  only  on  the  ground  that  the  conduct 
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of  tiie  Judge  renders  ifc  absolatly    easenidal  that  it  sboold  be       ^^^ 
removed  to  this  Coart.    Bat  takini^   the  whole   ciroomstances     Tkakoob 
connected  with  the  case  from  the  beginning,  the  questions  to  be   ^^i  ^i^" 
disposed  of,  and  the  conduct  of  the  Judge  on  and  after  the  23rd  <*• 

of  September,  I  say  that  it  is  proper  and  ^necessary  for  the 
porp  jses  of  justice  that  the  case  should  be  removed. 

The  case   was  originally  transferred,  without  notice  to  the 
plaintiff,    from  the  Court  where  it  was  properly    triable  to  the  * 
Hazareebaugh   Court,   to  which  the    plaintiff  afterwards  took  . 
special  objection.    The  Government  at  first,— -accidentally  per- 
haps, but  still  as  a  matter  of  fact, — the  Government  at  first  did 
give  the  plaintiff  reason  to  suppose  that  the  suit  would  be  trans* 
lerrod,  though  they  afterwards  refused  to  consent  to  the  trans- 
fer.    Then,  when  the  plaintiff  applied  to  have  the  case  tried  in 
Ghota  Nagpore  by  any  other  Court   save  that  of  Hazareebaugbj 
the  Government  opposed  the  application,  and  got  the  Court  to 
refuse  it.  Again  on  the  23rd  of  September,  we  have  the  dismiss- 
al outright  of  the  plaintiff's  suit,   which,  though  not  absolutely 
illegal,  was  a  most  unnecessary  and  harsh  proceeding.     On  the 
24th,  there   was  the    refusal    to  restore   the  case  at  once,  when 
there  was  no  real  reason  for  not  restoring  it  at  once.     On  the 
25th,  the  ruhahari  was  issued,  directing  the  Bs.  .1,650  to  be 
realized,  which    was  most  unfair  and   improper  so  long  as  the 
appliction  ot  re-hear  the  case   remained     undisposed    of  ;  and 
on  the   1st  of   October,  there    was  the  refusal  by  the  Deputy 
Commissioner  to  stay  execution  when  asked  to  do  so. 

In  my  opinion,  looking  at  the  whole  course  of  this  case  from 
the  beginning  up  to  the  present  time,  I  think  the  plaintiff  and 
his  advisers  may  well  feel  considerably  aggrieved,  and  think 
that  the  Deputy  Commissioner  of  Hazareebaugh  is  in  a  state  of 
mind,  with  reference  to  this  case,  which  makes  it  impossible  that 
he  should  be  able  to  deal  with  it  on  the  merits  with  impartiality  . 
or  freedom  from  prejudice.  When  I  find  that  this  is  so,  and  ^ 
that  the  defendant's  written  statement  raises  a  variety  of  diffi- 
cult questions  of  law,  one  of  them  being  whether  the  Statute 
28  Hen.  YIII«  c.  13,  applies  to  natives  in  Chota  Nagpore,  it 
seoms  to  me  that  it  is  clearly  one  which  it  is  necessary  and  pro- 
per for  the  purposes  of  justice  should   be  transferred  to  this 

26 
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^^^^       Court   for  trial  in  the    exercise    of  its  extraordinary    original 
Xhakoob     civil  jarisdictioa. 

bImu^Bwo       ^^  objection  was  taken  bj  Mr.  Kennedy  that  in  reality  there 

«•         waa  no  suit  pending  at  the  time  I  issued  the  rule  to  show  cause* 

'  But  I  have  no  doubt  that  the  suit  was   then  pending^  inasmndi 

as,  by  the  order  of  the  5th  Nevember,  the  Deputy  Commia- 

eioner  of  Hazareebaugh   ordered  that^  on  the  plaintiff's  paying 

Bs*  660  for  the  defendant's  costs,  the  judgment  by  default 
passed  on  the  2Srd  of  September  be  set  aside,  and  the  5th  of 
December  fixed  for  determining  the   issues.    At  the  time  the 

application  was  made  to  me,  the  money  had  not  actually  been 
paid  ;  but  the  suit  was  so  for  pending  that  the  plaintiff  could  at 

any  moment  up  to  the  5th  of  December  pay  the  money,  where- 
upon the  judgment  would  be  set  aside.    The  suit  was  clearly 
pending  when  the  rule  was  granted ;  and,  at  any  rate,  the  money    ' 
having  been  paid  before  the  5th  of  December,  and  before  cause 
was  shown*  any  doubt  that  there  may  have  been  on  the  matter 

has  been  set  at  rest. 

Bute  ahsoUite^ 

Attorneys  for  the  plaintiffs  :  Messrs.  Trotman  and  Coj 

Attorney  for  the  defendant ;  The  Oovemment  Solicitor. 
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APPELLATE  CIVIL. 


Before  Sir  Bichard  Couch,  Et,,  Chief  Justice,   and  Mr,  JmHce  Ainsiie. 

BABOO  NUND  COOMAE  L ALL  and  another  fPLAinTrpps)  v.  MOUL-        1872 
VIE  RAZEEOODDBBN  HOSSEIN  and  others  (  Dependants  ) .•       '  Sept.  16. 


BABOO'NUND  COOMAB  LALLand   ahothee  Plaintups)  r.  SYUD 
BAZAOODEEN  HOSSEIN  and  others  (Detbndantb). 

BABOO  NUND  COOMAB  LALL  and  another  (Plathtipps)   v   MOUL- 
YTR  ABDOOL    LTTTIP   and  others  (Depbhdants).^ 

Hiniu  Law  ^MitakehcvraSon^e  Property — Alienation  by  J?«^fcor— 

Ohstruded  Heritage. 

In  execution  of  a  decree  against  A,  a  Hindu,  living  nnder  the  Mitalcahara,  his 
right,  title,  and  interest  in  a  certain  property,  part  of  which  he  had  acquired  aa  heir 
to  his  nephew  and  cobbid,  was  sold.  A  sait  hronght  hy  A's  sons  to  ohtain  possession 
of  their  share  of  property,  on  the  ground  that  the  debt  for  which  the  sale  was 
held,  had  not  been  incurred  nnder  a  legal  necessity,  was  dismissed  so  far  as  it 
related  to  the  piurt  of  the  property  whioh  A  bad  inherited  oollaterally^ 

Aooording  to  the  Mitalcshara,  a  son  cannot  prevent  alienation  hy  his  father  «^ 
property  whioh  the  latter  has  inherited  collaterally.  The  restriction  upon  ths 
father's  power  of  alienation  cmly  applies  to  the  grandfather's  property. 

Gt)PAUL  Boy,  a  Hindn,  subject  to  the  Mitakshara  hiw,  died 
leayingf  two  sons,  Baodoa  Sing  and  Dharmlall,  and  possessecl 
amongst  other  property  of  a  moiety  of  a  talook  called  Meh»l 
Jehangeerpore  Maugerpaul,  Towjee  No.  724,  Meha)  Jehangeer- 
pore  Madkarpaal,  Towjee  No.  725,  and  Aiaaza  Balwa,  in  per- 
gntmah  Shahpore  Moneer,  in  the  District  of  Patna.  By  an 
amicable  arrangement,  a  fi^e-annas  share  of  the  property  wai 
allotted  to  Bandoo  Sing.  Bundoo  Sing  died,  leaving  four  sons 
Kanthoolall,  Saggeonlall,  Jaggeonlall,  and  Ramjeonlall.  Sag^ 
geonlall  died,  leaving  two  sons,  Lollit  and  Laekram.  Lnlli^ 
died,  leaving  a  son,  Brojo  Coomar.  On  the  death  of  Brojp 
Coomar,    Laekram^  as  the    ancle,  succeeded  to  his    property.. 

«  Regular  Appeals,  Nos.  62  of  1871,  and  41  and  42  of  1872,  from  a  decree  of  th» 
8tihorcB&at«  Judge  o!  Patna,  dated  the  80  December  WO,. 
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^^^^       Jaggeonlall  didd,  leaving  a  son,  named  Dabipersand.     On  the 

Baboo  Nukd  death  of  Dabipersand,   Laekram,  as  his  consin   succeeded  to  big 

^^^v.     ^^  property.     Kanthoolal  died,    leaving  a  widow,  Aflasee   Koownr, 

MouLviB      2knd    a  daughter,    named  Parbntty.     By  an  amicable  arrange- 

DBEN  QoBBEiN.  mcut,  Laokram  obtained    a  nine-anna  share  of  the  property  left 

BabooNdnd  ^y  Kanthoolal.     The  following  pedigree   shows  the  relationship 

CooMAB  Lall  of  the  parties  :— 

gy^^                                                           GOPAUL  ROY. 
BAEAOODnm*  I 


HOBSSXM. 

Baboo  Kund 


OooMAR  Lall I 

v. 


I  I 

Bnndoo  Sing.  Dhurmlall. 


^**^il?  Kanthoolall  BaggeoalaU.       Jaggeonlall.    RamjeooIaU 

ABDooL         m.  Aflaaeo  Koownr  I  I 

LUTIF,  I  I I 

Parbutty.  1  [      Dabipersaud. 

Lnllit.  Laekrom. 

I 

Brojo  Coomar. 


Nond  Coomar  Lall,  Ramooomar  Lall, 

Plaintif,  riakUif. 

Chowdhry  Wahed  Ali  and  Moulvie  Abdool  Lutif  sued  Laek- 
ram  for  Rs,  45,000  due  to  them  on  his  bond  dated  the  22nd 
December  1866,  and  which  recited  that  the  money  had  been 
borrowed  to  pay  a  judgment-debt  of  one  Issur  Sahoy,  and 
obtained  a  decree.  In  execution  of  this  decree,  the  right  and 
interest  of  Laekram  in  Mehal  Jehangperpore  Maugerpaul  were 
gold    and  purchased   by   Syud    Bazaoodeen    Hossein^  Brijpub 

Sahoy,  and  ShQwput  Sahoy. 

Mohes  Doss  sued  Laekram  for  the  recovery  of  the  amount 
due  to  him  on  the  several  bonds  executed  by*  Laekram  on 
the  1st  December  1862,  23rd  May  1863,  and  2nd  October  1864« 
and  obtained  a  decree.  In  execution  of  this  decree,  the 
aright,  title,  and  interest  of  Laekram  in  Mehal  Jehangeer^ 
pore  Miinknrpaul  were  sold  and  pnrchased  by  Lalla  Hnrrukh 
Lall,  Moulvie  Bazaoodeen  Hossein,  and  Moulvie  Abdool 
Lutif. 

In  execution  of  a  decree  obtained  by  one  Mukhun  against 
Laekram,  the  right,  title,  and  interest  of  Laekram  in  Mauza 
Bulwa  were  sold,  and    Moulvie  Abdogl  Lutif,    Lalla  Hurrukli 
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Lall»   and   Moalrie   Ashrnff   Hossein,  became  the  purchasers        ^^f^ 


thereof.  Baboo  Ndkd 

OOOMAR  LaLL 

Nand  Coomar  Lall  and  Ramcoomar  Lall,  the  sons  of  Laek-         v. 
rairi,  iflstituted  three   suits  for  the  recovery  of  their  share  in  the     eazebood- 
*hree   different  .parcels   o£  'property   sold  in  execution  of  the  PBisHoBSBiN. 
decrees  mentioned  above.  Baboo  "Suvd 

OooMAE  Lall 
In   the   suit  for  recovery  of  the  plaintiffs'  share  ia  Mehal  v. 

Jehangeerpore  Hunkurpaul,  the  plaint  stated  that  a  suit  had  been  bazaooobkk 
brbpght  by   the  plaintiffs  against  Laekrum  and  others  in  the     Hosuin. 
Zillah  Court  of  Patna,  in  which  a  decree  had   been  passed  in   Baboo  Nrnm 
favor  of  the  plaintiffs  for  possession  of  a  two-thirds  share  of  the  ^^ 

ancestral  property  which  devolved  on  Laekramj  that  Lalia  Houlivs 
Hnrrnkh  Lall,  Moulvie  Bazaoodeen  Hossein^  and  Moulvie  Lvnr. 
Abdool  Lutif^  the  defendants,  who  were  the  purchasers  of  the 
right,  title,  and  interest  of  Laekram,  and  in  possession  of  the 
whole  property,  had  kept  the  plaintiffs  out  of  possession ;  that 
the  defendants  had  purchased  with  notice  of  the  plaintiffs'  title ; 
that  there  was  no  legal  neqpssity  to  justify  Laekram  in  contract- 
ing any  debt ;  and  that  according  to  the  Mitakshara,  the  plaintiffs 
were  entitled  to  possession  of  two-thirds  of  the  share  of  Mehal 
Jehangeerpore  Munkurpaul  which  .devolved  on  Laekram.  The 
defence  set  up  by  Hurrukh  Lall  and  his  co-defendants  was 
(inter  alia)  that  the  property  in  suit  was  brought  to  sale  for  a 
g^od  and  just  debt  of  Mohes  Doss,  and  the  share  of  the  plaint- 
iffs was  sold ;  that  the  property  was  not  ancestral ;  and  that  it 
was  acquired  by,  and  was  in  the  exclusive  possession  of,  Laek- 
ram. 

In  the  suit  fot  possession  of  the  plaintiffs'  share  in  Jehangeer- 
pore Maugerpaul,  on  the  ground  that,  as  the  property  was 
ancestral,  they  were  entitled  under  the  Mitakshara  law  to  the 
share  which  they  claimed,  the  plaint  stated  that  a  suit  had  been 
brought  by  the  plaintiffs  against  Laekram  and  others  in  which  a  • 
decree  had  been  passed  in  favor  of  the  plaintiffs  for  possession  of 
a  two-thirds,  share  of  the  property  of  Laekram ;  that  they  had 
been  kept  out  of  possession  by  the  defendants  who  were  pur- 
chasers of  the  right,  title,  and  interest  of  Laekram ;  that  the 
defendants  were  purchasers  with  notice  of  the  plaintiffs'  title ; 
thaC   as    the    rights    title^  and  interest  of  the  plaintiffs   could 
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•    187d        nob  be  Bold  for  the  debt  of    Laekram,  they  pra/ed  that  they 

Baboo  NuiTD  migl^t  be  pat  in  possession  of  their  share  in  the  property.    The 

CooMAft  liALL  defence  set  up  was  that  tbe  property  was  sold  in  satisfaction  of- 

MouLriB     a  lawful  debt ;  that  the  whole  of  the  share  which  devolved  or 

DMN^MMK*  I^aekram  was  not  the  ancestral  property  of  the  plaintiffs  ;  that 

part   of   it   had  been  obtained  from   other  parties^  and  conse- 

CO0XA.BL4LL  quently  the  plaintiffs  were  not  entitled  to  obtain  possession. 

^  ^'  A  similar  defence  was  raised  in  the  suit  brought  by  the  plain- 

Razaoodekh  tiffs  for  possession  of  their  share  in  Mauza  Bulwa. 
HoMMN.         rpjj^  three  suits  were  heard  togetlier  by  the  Subordinate  Judge 

Baboo  KvMo  of  Patna  who  raised  {irUeraUa)  the  following  isspea:'^ 
GooVAB  Lali. 

KouLi  '■         1«*.— What  was  the  extent  of  Laekram's  interest  in  the  property  sold ; 

Abdool       whether  the  debts  incntred  by  Laekram,  for  which  the  sale  took  place, 

Lunr.       had  been  made  under  .legal  necessities ;  and  whether  his  ancestors  were 

indebted ;  and,  if  so,   whether  the  sale  could  affect  the  inchoato  right 

of  the  plaintiffs  P 

2nd.-*Whether  any   and  what    portion  of  Mangerpaul  was  ancestral 
property  of  LaekramP  Was  any  portion  of  it  acquired  by  himself  P 

He  held  that  Laekram  had  obtained  a  new  settlement  of 
Mangerpaul  in  his  own  name,  but  that  he  had  done  so  as  the 
manager  of  the  joint  family ;  that  the  share  which  Laekram  got 
directly  from  his  father  was  to  be  viewed  as  ancestral  property ; 
and  that  the  shares  which  he  had  obtained  as  inheritance  from 
his  nephew  and  cousin  were  to  be  considered  as  self-acquired 
property  ;  but  that  the  sale  was  far  legal  necessities,  and  conse* 
quently  the  plaintiffs  were  not  entitled  to  the  relief  they  sought. 
He  accordingly  dismissed  the  plaintiffs'  suits. 

The  plaintiffs  appealed  to  the  High  Court.       . 

Baboos  Anodaperaattd  Baiterjee,  Moheachunder  Chowdry,  and 
Bomeschander  Mitter  for  the  appellants. 

•        Mr.  0.  Oregory,  Baboos  Tarrucknath  Sen  and  Dabendertutram 
Bose^  and  Moonshee  Mahomed  Yusoofiot  the  respondents. 

Baboo  Anodafersad  Banerjeeiov  the  appellants  contended 
that  no  case  had  been  made  out  which  would  prove  the  existence 
of  any  legal  necessity. 
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The  different  rale  under  the  Mitakshara  as  to  the  alienation  of 
seU-acqoired  property  and  ancestral  property  is  dear,  Mitakshara^ 
Cb.  i,  8.  2.  As  to  heritage,  it  is  of  two  sorts,  obstraoted  and 
unobstructed^  Mitakshara>  Ch.  i^  s.  1,  v.  3.  Under  the  Mitak- 
sbara,  the  right  of  sucoession  is  by  birth  alone.  Oh.  i,  s.  1,  v.  27. 
It  is  to  property  in  general  that  a  son  acquires  his  right  by 
birth,  Ch.  ji,  s.  1,  v.  3,  and  that  right  is  unobstructed.  There 
is  no  distinction  made  as  to  property  which  has  descended  from 
the. grandfather,  or  -whioh  might  have  come  to  the  faiJier  by 
sucoession  to  a  collateral  relatiye,  Oh.  i,  s.  1,  y.  27.  Though 
Laekram's  right  to  succeed  to  his  brother's  property  was 
obstructed,  yet,  when  the  property  come  to  the  possession  of 
Laekram,  it  became  unobstracted  heritage,  |so  far  his  sons  were 
concerned.  There  are,  according  to  the  Mitakshara,  two  sorts  of 
propertyi  ancestral  and  selF-acqnired.  The  meaning  of  the  word 
*'  ancestor''  may  be  gathered  from  Gh.  i,  s.  1,  6  of  the  Mitak- 
shara. The  general  rule  is  that  sons  have  a  yested  interest  in  all 
property,  whether  acquired  before  or  after  their  birth,  Mitak* 
shara,  Ch.  i,  s.  1,  y.  27.  The  special  rule  is  laid  down  in 
Ch.  i,  B.  5,vy.  9  and  10,  The  right  of  the  son  is  unobstructed  in 
all  property, "  ancestral  or  patemal,"  Ch.  i,  s.  1,  y.  27,  with 
this  difference  that  the  father  can  sell  his  self -acquired  property, 
Ch.  i,  s.  5,  yy.  9  and  10.  The  property  which  deyolved  on 
Laekram  by  death  of  his  brother  lost  its  character  of 
"  obstraotei  heritage,"3o  far  as  Laekram's  sons  were  concerned. 
It  became  unobstructed  heritage  after  his  succession.  The 
words  ''  obstructed"  and  *'  unobstructed"  haye  reference  not 
only  to  time,  but  to  the  person  who  is  likely  to  succeed.  In 
the  present  case,  the  property  was  not  the  self-acquired  property 
of  the  father,  but  obtained  by  inheritance.  This  does  not  fall 
within  any  of  the  modes  of  acquisition  mentioned  in  Gh.  i, 
8.  4,  consequently  the  plaintiffs  haye  an  equal  right  with  the 
father.  Besides,  the  property  in  dispute  was  the  property  of  the 
common  ancestor,  Bnndoo  Sing,  and  Laekram  succeeded  merely 
becapise  he  was  a  member  of  the  family.  This  was  not  acquisi- 
tion according  to  the  Mitakshara. 

Baboo  Eomeschunder  Mitter  (on  the  same  side)  contended 
that  the  property  in   dispute  was  not  the  self-acquired  property 
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1872  of  Laekram.  It  was  obtained  by  inlieritance«  The  father  is 
Baboo  Nu.^d  snbject  to  the  control  of  his  sons  in  regard  toimrnoreable property 
CooMAB  Lall  ^iigtijgp  acqaired  by  himself,  or  inherited  from  his  father,  or  other 
MovLVTs  predecessor.  [CoucH.C.  J. — What  is  the  word  in  the  original 
dbknUosskiv.  ^o^  which  "predecessor"  is  used  f  ]  "Pt^radi."  The  explanation  of 
„   — 7*        the  words  "  paternal  and  ancestral,''  that  is,  Pitradi,  in  Oh.  i,  v.  27, 

Baboo  NuvD  '^        .  ,  . 

CoomabLai^l  and  "  ancestor^'  in  Gh.  i,  s.  5,  v.  11,  is  giren  in  Ch.  i,  s.  1/  r,  5. 

Stud  ^^  ^^*  ^*  ^'  ^*  ^'  ^'  ^^  ^^^  classes  of  property  which  can  be  called, 
Bazaoodksh  acqniredare  set  out.  In  thisverse,  the  author  draws  his  oonolnsion. 

'     If  the  principle  be  applied  to  the  present  case,  the  property  which 

Baboo  NuND  came  to  Laekram  would  be   ancestral  property.    The  decision 

UOOMARLaLL  ,  *  r  .r 

V,  upon   this    point  in    Jowahir  tiingh    v*    Ouyan   Singh  (1)  was 

Abdoo'      ^Itra  vires,  as  the  question  did  not  arise. 


LCTIf. 


Mr.  Gregory,  for  the  respondents,  contended  that  the  word 
"  PiiradV'  in  Gh.  i,  s.  1 ,  v.  27,  meant  ancestors  beginning  from 
tho  fatheit  It  caunot  be  sail  that  the  nephew  is  the  ancestorl  of 
the  uncle.  A  son  doos  not  succeed  in  case  'of  collateral  succession 
while  his  father  is  living.  If  it  were  ancestral  property,  the  son 
nud  father  would  have  had  equal  right.  But  the  son  of  a  deceased 
brother  does  not  succeed  along  with  his  uncle  to  the  property 
left  by  a  collateral  rchitive.  The  true  heir  is  a  brother,  and  not 
a  brother  and  his  sons.  After  partition  all  incidents  of  ances- 
tral property  are  destroyed.  There  is  no  text  of  the  Mitakshara 
which  says  that  brother  and  brother's  sons  would  take  together 
The  word  "  paternal  ^'  in  Gh.  i,  s.  I,  v.  5,  is  descriptive  of  one 
kind  of  property  subject  to  partition. .  The  modes  of  acquisition 
mentioned  in  s.  4  are  not  exhaustive.  A  son  cannot  compel  his 
father  to  make  a  division  of  property  which*  the  latter  had 
inherited  from  a  collaterftl  relative— *Bayadttr  Nallatambi 
Chettiv,  Rayadtir  Mtikunda  Chetti  (2), 

Baboo  Anodaperaaud  Banerjee  did  not  reply. 

Couch,  C.J. — The  plaintiffs  in  this  suit  are   the  sons  of  Laek- 
ram Lall,  and  the  case  in  the  plaint  was  that  Laekram  Lall  held 

ri)  4  Agra  U.  C.  Rep.,  78.  (2)  3  Mad.  H.  C.  Eep.,  455. 
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a  share  in  tho  recently  settled  Mehal  Jehangeerpore  Mankurpaul        ^^^^ 
as  ancestral  property,  two^thirds  of  which  share  was  the  share  Baboo  Kund 
of  the  plaintiffs,  and  one-third  the  share  of  their  fi^tber  ;  that  in   ^^^^^   ^^ 
a  suit  brought  by  the  plaintiffs  against    Laekram  and  others,  the     Hodlyib 
Zillah  Jadge  of  Patna  decreed  the  disputed  two-thirds  to  them,  dssnHombik. 
and  on  the  7th  of  Miy  1869,  the  writ  for  delivery  of  possession  -oj^^IT^^j^fj, 
was  issued  by  that  Court ;  that  subsequently  on  the  application  of  .Cooxas  Lall 
the  principal  defendants  who  had  purchased  the  right  and  interest        ^^m 
of  Laekram,  the  Judge  passed  an  order  giving  possession  to  the  ^J??^*^ 

principal  defendants ;  and  the  plaint  prayed  for  possession  of  the 

.        ,,  .  J         ,  n.  Baboo  NuHD 

two-tbirds  and  mesne  profits.  Cookae  Lall 

The  case  of  the  principal  defendants,  Hurrukh  Lall  and  others^     _^  ^* 
was  that  the  property  in  suit  was  brought  to   sale  under  a  lien  of      abdooi. 
a  good  and  just  debt  of  Mohes  Dosd,  and  the  share  of  the  plaint-      Lpot- 
iffs  was  sold;  and,  further^  that  the    property  in  suit  had  not 
descended  from  ancestors.     The  suit  was  heard  by  the  Snbordi* 
nate  Judge  of  Patua,  with  two  others  of  the  same  nature,  and 
he  found  that  the  property  in  this  suit  was  purchased  by  Laek- 
ram as  manager  for  himself  and  his  sons,  and  was  to  be  viewed 
in  the  light  of  ancestral  property ;  but  holding  that  the  sale,  which 
was  under  a  decree  of  the  Court  of    Shahabad,  was  valid,  he 
dismissed  the  suit  with  cost^.     In  his  judgment  he  refers  to  the 
judgment  in  the  suit  which   is  the  subject  of  the  appeal  No.  41 
of  1872»  and  we  take  that  as  part  of  the  judgment   in  this  suit. 

In  that  it  appeared  that  of  the  share  of  2  annas  Id,  6^c.,  held 
by  Laekram^  he  directly  inherited  from  his  father  or  grandfather 
12  |d.,  and  the  remainder  he  inherited  collaterally  from  the 
widows  of  two  of  his  brothers  and  of  a  nephew. 

Two  question^  were  raised  in  the  appeal :  first,  whether  the  sale 
of  the  plaintiffs^  share  was  justified  and  was  binding  on  them ; 
secoudly,  whether,  if  it  was  not,  the  plaintiffs  were  entitled  to  a 
decree  in  respeot  of  the  property  which  Laekram  inherited  colla- 
terally. " 

The  plaintiffs  were  not  parties  to  the  suit  by  Mohes 
Doss  under  the  decree  in  which  the  property  was  sold,  and  are 
not  bound  by  it.  It  is  therefore  necessary  for  the  defendants  to 
show  in  this  suit  that  the  shares  of  the  plaintiffs  were  liable  to 
be    sold    under  it.     The   money   was  lent    by  Mohes  Doss  on 

27 
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^^^^        three  bonds,  dated  the  Isfc  December  1862,  the  23rd  of  Mayl868, 

Baboo  Nund  and  the  2ud  of  October  1864,aiid  the  only  witness  examined  in  this 
V.         suit  was  the  writer  of  two  of  them,   who  said  that  Laekram  told 

Ba°^^*"  -    ^^^®^    ^^^^  ^^^^i  ^^  order  to "  meet  expenses   att-ending    on  his 
debnHo88bin.  journey  to  Gya,  where    he  was  going  to  perform  some  religioud 
BaboTItuno  ceremony,  he    was   obliged  to  borrow.     The    first  bond  recites 
CooMAR  Lall  |;}|£^(    the  amount    of  lis.    1,200    was  borrowed    ou   account    of 
Syud       his  personal  necessity.     The  second  and  third  contain  similar 
lUzooDBKN    statements.    As  the  Subordinate Judgoinhisjudgment  in  thissuit 
—        appears    to  have  introduced    facts  pcoved  in  the  other  suits,  we 
CooMAB  Lail  will  see  what    they  were.    The  evidence  is  in  the  suit    which  is 
^  ^*         the   subject  of  the    appeal  No.    42.    The  first    witness  for  the 
abdool     defendant    only  proved  that  he  had  lent    Bs.  600  to    LaekraYn 
^^'       in  Aughran  1276  (November  and  December  1869).     The  second, 
a  servant  of  Laekram,   said  that  Mukhun  Coomar  lent  Laekram 
money   under  several  bonds ;  he  had  borrowed  money  with    the 
view  to  pay  Government  dues,  liquidate    Uooroopersand's  debt, 
Shuffoe    Khan's  debt,  and  for  meeting  expenses    of  law    suits. 
A  third  witnesSi  No.  b,  said  that  Laekram  borrowed  money  from 
Khool  Deep  Sahoy  ;  why,  he  could  not  tell  :  Laekram  met  legal 
expenses  for  conducting  and  defending  law  suits   from  his  own 
funds  and  from    funds  borrowed  ;  that    he  expended    Rs.  8,000 
or  9,000  on  the  occasion  of  his  daughter's  marriage,  a  daughter 
by  his  first  wife  ;    that  the  expenditure  on  the    occasion  of  the 
plaintiff's  marriage  was  small.     No.  8  said    Laekram    borrowed 
several  sums  of  money  from  Mukhun    Coomar,    in  order  to  meet 
expenses  attending    the  prosecution  and    defence    of  law-suits 
and  to  pay  Government  dues  ;  that  he  paid  off  Goorooperasaud's 
debt  (which  had  been  decreed),    and  also  ShufFee    Khan's,  from 
the    sums    borrowed  ;  that    he  borrowed  Bs.  3,000  from    Issur 
Sahoy,  which  debt  he  paid  off  by  borrowing  money  from  Moulvie 
Abdool  Lutif,  or    Chowdhry    Wahed  Ally.    This    witness,  who 
was  mooktear  of  Laekram,  said,  on  cross-examination,  he  did  not 
remember  what  Laekram     did  actually    with  the    specific  sums 
that  he  borrowed  from  Mukhun.    There  was   no  evidence  how 
or  for  what    purpose  the    debts  which  were    said  to    have  been 
paid   off  with  the  borrowed  money  were  con tmoted.  The  evidence 
is  altogether  insufficient  to  establish  a  case  in  which  a  mortgage 
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by  a    father  of  anoestial   property   woald  be  blading   on  hia 

eons.  The  judgment  of  the  Sabordinate  Jadge  ia  mainly  founded  baboo  Ndnd 

npon  the  assumption  of  facta  of  which   there  was  no  proof.         Ooouau    all 

,       -  MOVLVIV 

It  13  therefore  necessary  to  decide  the  second  question,  whether    razbsood- 
the  plaintiffs  are  entitled  to  a  decree  in  respect  of  the  property  p»wHoasBiN. 
which  Laekram    inherited  collaterally.    In  the  Mitakshara,  Ch.i*  Baboo  Nuwd 

^  «   CocaiAR  Lall 

8.  1,  V.  3,  heritage  is  said  to  be  "  of  two  sorts,  unobstructed^         „. 

or  liable  to  obstruction.     The  wealth  of  the  father  or  paterna^  j^^^^^ 
grandfather  becomes   the  property  of  his  sons  or  of  his  grand.    Hossbim. 
sons  in  right  of  their  being  his    sons  or  grandsons,  and  that  Baboo  NmiD. 
is  an  inheritance    not    liable   to     obstruction.      But    property  Cooiua  Lall 
devolves  on  parents  ('>r  uncles),  brothers,  and  the  rest  npon  the     Moolyib 
demise  of  the  owner,  if  there  be  no  male  issue;  and  thus  the      lutii!.^ 
actnal  existence  of  a  son  and   the  snrvival  of  the  owner  are  im- 
pediments to  the  succession  ;  and,  on  their  ceasing,  the  property 
devolves  on  the  successor  in  right  of  his  being  uncle  or  brother. 
This  18  an  inheritance    subject  to  obstruction."     V.  2T  of  the^ 
same  section  which  was  much    relied  npon  in  the  argument  for 
ihb  appellant,  where  it  says : — ''Therefore,   it  is  a  settled  point 
that  property  in    the  paternal  or  ancestral  estate  is  by  birth*^ 
must  b»  considered  to  refer  to  inheritance  not  Ifable  to  obstruc- 
tion ;  what  ia  described  in  v.  3,  as  becoming  the  prc^perty  of 
sona  or  grandsons  in  right  of  there  being  son>s  or  grandsons* 
They  do  not  by  birth  acquire  a  right  in  property  to  the  snceession 
to  which  by  their  father  there  is  an  impendiment,and  which  ho  may 
never  succeed    to-     V.  32  saya  :-^— '*  In  respect  (rf  the  right  by 
birth  to  the  estate^  paternal  or  ancestral^  we  shall  mention  a  dis- 
tinction  under  a  subsequent  text.''    In  s.  5,  v.  9,  it  ia  said  :— « 
f '  So    likewise   the  grandson  has  a  right    of  pirohibition  if  hia 
unseparated  father  is  making  a    donation,  or  a  sale  of  efEecta 
inherited  from  the  grandfather ;  but  he  has  up  right  of  inter- 
ference if  the  effects  were  acquired,  by  the  father.    Qu  the  con-    ^ 
trary,  he  must  acquiesce  because  he  ia  dependant.^'     And  v.  10 
is  :«-*'  Consequently  the  difference  is  this :  alt])ough  he  may  have 

a  right  by  birth  in  his  father's  and  in  hi&  grandfather's  property 
still,  bince  he  is  dependent  on  his  father  in  regard  to,  tha 
paternal  estate,  and  since  the  father  has  a  predominant  interest 
as  it  was  acquired    by  himself,  the  son   must  acqu>iesce  in  tlio 
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^872       father's  disp6sal  of  h\%  own  acqaired  propert j ;  bat  siiloe  both 

Baboo  Nukd  have  iadisorimitiafcely  a  right  in  the  grandfather's  estate,  the  son 

V.         has  a  power  of  interdiction  if  the  father  be  dissipating  the  pro- 

-bIzIwZj}^    perty."  According  to  these  texts  the  restriction  upon  the  father's 

DxcnHoMBiN.  power  of  alienation  only  applies   to  the  grandfather's  property 

BABooTNuFD^y- 8  aodll  of  the  same  section  confirm  this,  and  so  also  does 

C00MA»LALI.y^5  0f   g    5^ 
V. 

Stud  Doubts  hare  been  raised  on  this  question  by  commentators,  and 

HoBSBiN*     the  arguments  on  each  side  are  stated  in  Golebrooke's  Dig.,  Vol. 
"^^^      II,  Madras  ed.,  p.  274,   where  the  author  is  of  opinion  that  tVie 
CooMAB  Lall  rule  of  equal  dominion    vested  in  father  and  son  only  applies 
MomivTB     where  the  property  has   regularly  descended.     The  state  of  the 
Abdool     queetion    in  very    well  stated   in   West  and  Buhler,   Bk.    2, 
Intro,    p.    19  :—^' Ancestral    property,    as    amongst   descend- 
ants, comprises    property   transmitted    in  the  direct  male  lino 
from  a  common   ancestor,    and    accretions    to    such  property 
made  with  the  aid  of  the  inherited   anoestral  estate.     Thus,  in 
the  case  of  a  father,  head  of  a  family,  property  inherited  from 
his  father  or  grandfather, is  ancestral  property,  however  acquired 
by  its  previous  possessors.     On  the  other  hand,  property  inherit- 
ed by  him  from    females,  brothers,  or  collaterals,  or  directly 
from  a  great*great-grandfather,    appears    to  be  subject  to  the 
same  rules  as  if  self  acquired.     Ancestral  propertyy  in  fact,  may 
be  said  to  be  co  extensive  with    the  objects  of  the  apratibandha 
daya,  or   unobstructed  inheritance.      The    view,    here  stated, 
agrees  with  that  arrived  at  by  Jagannatha,  after  a  discussion  of 
the  contrary  doctrines  held  by  other     lawyers.    This  disoussion 
itself  shows,   however,  that  there  is  much   to  ^be  said  on  both 
sides,  and  the  question  must  be  regarded  as  one  still  in  contro« 
versy," 

What  appears  to  be  the  result  of  the  text  of  the  Mitakshara 

•     and  the  better  opinion  among  commentators  is  supported  by  twO 

decision.     In  Elayadur  Nallatambi   Chetti  v.  Rdyadiir  SCukunda 

Chetti  (1)  it  was  keld  that  a  suit  by  a  son  against  his  father  to 

compel  a  division  of  immoveable  property  inherited  by  the  latter 

from    his  paternal    cousin    could  not  be  maintained.    And  in 

(l)3Mad.H.C.Rep.,455. 
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JomiJiirSiikgh  v.  Omjfmi  Singh  {I),  it  was  held  ihat  a  son  cjiunot       W2 
control  his  father's  act  in  respect  of  a  pfopert^i  the    succession  BabooNund 
to  which  is  liabje  to  obstruction  ;  and  it  is   only    in  respect  of  ^<^"^*  ^^^^ 
property  not  liable  to  obstruction  that   the  wealth  of  the  father      Mdux^vib 
and  grandfather  Incomes    the  propeirty  of  his  sons  or  grandsons  MBt^Hc2«wN. 
by  virtue  of  birth*  ^       " 

•'  ,  -.     .  .  mi         -I  *  i.1       n        i.     Baboo  Nt'iTD 

We   ooDCur   in   th^so  decisions,     ine    decree   of  the  l/Ourt  €k>oMABLALL 
belpw  must  be   reversed   as    to    two-thirds    of    IZid.   of    the        g^^j^ 
property  in  suit,  and  it  must  be  decreed  that  the  plaintiffs  do  Kazaoodekn 

recover  two-thirds  of  \2^d.    of    the    property   claimed  in  the        

plaint,  with  mesne  profits  and  costs  of  §uit  in  proportion*  r?**^^"^ 

A  similar  decree  will  be  made  in  the  appeal  No.  41  of  1872  ,,. 

between  the  same  parties,  where  the  property  in  suit  is  themehal      abd^l" 
under  the  old  settlement ;  and  in  appeal  No.  42   of  1872  whore       hxniY. 
the  suit  was  against  another  purchaser. 

Codts  of  the  api^eals  to  be  borne  by  the  parties  in  proportion. 

Decrees  modified. 


ORIGINAL  CIVIL. 


Before  Sir  Biehard  0<mch,  Kt^  Chief  Judiee,  and  Mr.  JtMtice  Ponii/eof. 

BONOM ILLY  NAWN  ».  T.  CAMPBELL.  1872 

Dec.  12^13. 

Juriadktion  ofOaSUyuita  SmaXl  CaimOouri-'Asi  IX  a/ 1850.  a.  28— il«i  XXV  1 

0/1864, «.  2— Sttwt  added  U  legal  Claim  for  Purpose  qf  giving  Jurisdiction. 

A  plaintiflf  cannot  jimsdiciion  to  the  SmaU  Cause  Conrt  by  adding 
io  bia  claim  boiiib  ••Hiiob  be  ootild  nob  under  any  dpeonntaooes  be  entitled  te  re- 
corer.    flfiilur  Ohund  v»  Soarinffmnn  (•)  dk«i»g«iWb«d« 

Cabs  stated  by  the  First  and  Second  Judges  of  the  Calcutta 
Conrt  of  Small  Gaaaes  for  the  opinion  of  tho  High  Gonrt  under 
ActXXVIof  1864,s.  7:— 

The  question  which  arises  in  this  case  has  reference  to  the 

Conrt'ip  jurisdiction. 

''  The  provisions  as  to  jjarisdiotion  contained  in  Act  IX  of 
1850    (the  original  Small  Cause   Court  Acl^  are  not  identical 

(1)  4  AgraH.  C.   Rep.,  78.  (2)  1  Hyde,  272. 
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with  those  oontoined  in  Act  XXVI  of  1864  {the  Small  Cause 
Coart  ExtensioQ  Acfc)." 

The  case  thett  set  forth  Act  IX  of  1850,  s.  28  (1),  and  Act 
XXVI  of  1864^  8. 2  (2),  aad  proceeded  :  — 

**  From  those  sections  it  will  be  seen  that,  while  in  claiiiis  for 
Boms  under  Bs.  500  this  Court  has  jarisdtctioa  only  in  respect 
of  the  defendant  dwelling,  working,  or  carrying^  On  business 
within  the  district  of  the  Court,  in  claims  for  sums  exceeding 
Bs.  500,  this  Court  has  an  alternative  jurisdiotioo,  by  reason 
merely  of  the  cause  of  action  having  arisen  within  the  local  limits 
of  its  jurisdiction,  without  reference  to  the  place  where  the 
defendant  may  be  dwelling  or  working. 

"  The  case  now  under  reference,  which  on  the  face  of  it 
purports  to  be  a  suit  for  the  recovery  of  a  sum  over  Rs.  500, 
was  originally  tried  by  the  First  Judge  of  the  Court, 
who  found  that  the  plaintiff's  cause  of  action  had  arisen  within 
the  local  limits  of  the  Court's  jurisdiction. 

'^  It  was  however  found  that  the  plaintiff  was  only  entitled 
to  recover  a  sum  considerably  under  Rs.  500,  and  that  the 
balance  of  his  claim  had  been  thrown  in,  in  order  to  bring  his 
claim  within  the  extended  jurisdiction  conferred  by  s.  2, 
Act  XXVI  of  1864,  in  cases  where  the  cause  of  action  had 
arisen  within  the  local  limits  of  the  Court  jarisdiotion. 

"  The  First  Judge  also  found  that  the  defendant  was  not 
subject  to  the  jurisdiction  of  this  Court  on  any  of  the  grounds 
set  forth  in  s.  28,  Act  IX  of  1850,  and  being  of  opinion  that 
the  case,  as  being  in   reality  a  claim    for  less  than  Rs.  500,  fell 


(l)lee  IK  an960,$,  88.— "AU  peranns 
Bball  be  deemed  wllhin  the  jorisdiotioiiof 
the  Court  who  dwell  or  carry  on  their 
basine8S,or|work  for  ga{n,irithiii  the  dia- 
triot  of  the  Court  at  the  time  of  briagiag' 
»the  action,  or  wh  i  did  bo  dwell  or  carry 
on  their  business,  or  work  therein  at  the 
time  when  the  cause  of  action  arose,  or 
within  sis  months  before  the   time  of 

brin(C\ag  the  action  for  causes  ofaotion 
which  arose  within  the  same  time/' 

(2)  Act  XXVI  oj  1864,  s.  S.— "  The 
jarifldiotiou  of  the  Courts  held,  or  to  be 


held,  under  the  said  Aot  IX  of  1840,sbaU 

estleiidtotherBOOYoryoCany  debtjdau- 

age,  or  demand  exceeding  the  sum  of 

Rs.  600,  but  not  eKceeding  the  Mm  of 

Bs,  1,000,  and  to  all   aotioos  in  respect 

thereof    •    •    •    •    provided  thatthe 

cause  of  action  shall  have  arisen,  or  the 

defendant  at  the  time   of  bringing  the 

actiou  shall  dwell  or   carry  on  business 

or  ptosooaily  work  for  gain  within  the 

looal  limits  of  ^  iojcisdiction  of  the 

Court." 
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properly  wUhin  the  provisiotid  of  ibftt  section^  beld  that  bo  had        ^^^^ 
no  jarisdiotioti  to  try  it.  Bonomai.ly 

*'  Oa  a  motioa  before  two  Jadg^s  for  a  new  trial,  it  was  oon-         ^ 
tended  for  the  plaintifE  that,  ioaimach  as  the  amount  which  the   Campull. 
plaintiff  saed  to  recover  wis  over   Bi.  509^  the  ca^e  feti  within 
8*  2,  Act  XXVI  of  18&4|  and  that  the  First  Judge  was  wrong 
in  holding  that  he  had  no  jurisdiction  to  try  it.     In  snpport  of 
this  view  the  case  of  Sikhur  Chuhd  v.  Soonngmull   (1)^  in  which 
a  similar  question^  arising  nnder  s.  12  of  the  Letters  Patent 
in  respect  of  the  jurisdiction  of  the  High  Gonrt^  bad  to  be  deter- 
mined, was  brought  to  our  notice. 

**  We  were  however  unable  to  accept  the  view  that  a'claim« 
not  properly  within  our  jurisdiction,  could  be  brought  within  it 
by  adding  to  it  a  further  claim  not  made  in  good  faith.  We 
consequently  rejected  the  application  for  a  new  trial. 

'^  With  reference  to,  the  concluding  remarks  made  by  Wells,  J., 
in  the  case  referred  tOi  in  whio  hhe  attributed  to  the  High 
Court  the  power  of  adequately  reimbursing  a  defendant 
agaiost  whom  an  excessive  claim  has  been  brought  in  bad  faith, 
it  is  to  be  observed  that,  where  a  judgment  is  passed  by  this 
Court  in  favor  of  plaintiff  for  any  part  of  his  claim,  no  power 
is  given  for  compenstaing  a  defendant.  Bat  as  the  decision 
cited  in  which  Wells»  J.,  is  reported  to  have  stated  that  he  had 
the  concurrence  of  the  late  Chief  Justice  in  the  view  he 
expressed  raises  in  our  minds  a  doubt  as  to  the  correctness  of  our 
opinion^  we  have  deemed  it  right  to  refer  the  matter  for  the 
opinion  of  the  High  Court.'' 

The  action  was  brought  on  a  bond^  whereby  the  defendant 
had  bound  himself  to  indemnify  the  plaintiffi  who  was  the  pur- 
chaser of  certain  mills,  against  any 

**  let,  suity  trouble,  eviction,  ejection,  ihtermptioii,  or  denial  whatsoever, 
of,  from,  or  by  one  Mr.  C.  Betts,  or  any  other  person  or  persons  claim* 
ing  any  i  nterest  therein,  nnder,  or  in  trust  for  him.'*  ** 

The  mills  had  been  attached  in  execution  of  a  decree  obtained 
by  one  Jadunath  Ghose  against  Betts  ;  the  plaintiff  paid  the 
amount  claimed  into  Court  to  stay  the  sale,  and  sued  Jadunath 

(1)  1  Hyde,  572. 
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1878  Ghose  to  recover  the  aam  do  paid.  -He  afterwards^  by  hit  at4or« 
BoNOMALKY  ^^Ji  wroto  a  letter  of   demand  to  the   deftodant  claimiag  pay- 

Kawn  meM  of  Rs.  557-5  for  loss  and  damages  sastaraed  by  hkn  in 
Camfbbll.  terms  of  the  bond  of  Indemaiigri  the  foUofriag  being  tha  itams  of 
claim  s— 


Amount  pud  into  Coart  to  stay  tho  sale  of  tho  mills  in 
the  suit  of  Jadniuith  Ghose  v,   0.  Botts  ... 

Costs  incurred  by  our  client  in  regard  to  a  suit  against 
J.  K.  Ghose 

Amount   paid  to  the   landlords,  whioh  fnis  payable  by  you 

Assessment  bill  from  Januaiy  to  Juna 

Damages  soBtainod  by  oar  client 


122    4    6 


••« 


...    m 

8 

3 

^oa     14i 

0 

0 

13 

8 

0 

.^    loa 

0 

0 

Bs.     557 

5 

0 

\ 


The  defendant  did  not  pay  the  earn  claimed  by  the  plaintiff^ 
and  the  latter  therenpon  brought  the  present  action.  Tlie  sam- 
mons  abated  that  the  action  was  to  recover  Rs.  557-5  payable  by 
the  defendant   to  the   plaintiff  nnder    the  bond    of   indemnity^ 

Rs.  279-12-9  of  which  sam  was  payable  in  respect  of 
"moneys  payable  by  the  dofendant  to  other  .parties  vhich  the 
plaintiff  was  oompellod  to    pay  them   on     the    defendant's    aoconnt." 

On  the  alignment  of  the  referentse  before  the  High  Court,  it  was 
agreed  that  the  bond,  the  letter  of  demand,  and  the  summons 
should  be  taken  as  part  of  the  case  stated. 


Mr,  Kennedy  for  the  plaintiff  contended  that,  aven  if  the 
amount  claimed  were  less  than  Bs  500,  the  Small  Oausa  Court 
would  have  jurisdiction.  Act  IX  of  1850  provides  for  the  jurisdic- 
tion of  the  Small  Cause  Court :  s.  5  gives  the  local  limits ;  s.  25 
gives  the  jurisdiction  as  to  amount,  vis.,  in  f^ll  suits  where  the 
debt  or  damage  claimad,  &3.,  is  not  more  than  Bs.  500  ;  and  8.28 
refers  to  the  persons  subject  theretd.  Then  a.  2,  Act  XXVI  of 
1864f  extends  the  jurisdiction  as  to  amount,  and  in  defining  it 
as  to  persons,  gives  the  Court  a  new  jurisdiction,  namely, 
where  the  cause  of  action  has  arisen  within  the  local  limits. 
But  by  8.  16,  Act  XXVI  of  1864,  that  Act  and  Act  IX  of 
1850  are  to  be  read  as  one  Act,  as  if  the  provisions  in  Act  IX 
of  1850,  not  iucous'stent  with  tU«3    provi^ioan  of  Act  XXVI  of 
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1864,  were  thereby  repealed  and  re-enaoted,    By  virtue  of  the       ^^^ 
two  Acts  thna  read,   the  Coart  has] arisdiotion  in  suits  where   BoNoMAtit 
the  debt  or  damage  claimed  is  under  tia.  500,  provided  the  cause  i^. 

of  action  shall  have  arisen  within  the  local  limits  of  the  Court's     ^av^'bil]^. 
jurisdiction.    In  haauvrua  v.  Victor  (1),  MacphersM,  J.,  ruled 
tht»  contrary,  but  that    was  an  undefended  case,  in  which  the 
point  was  not  fully  argued,  and  the  Court  .might  therefore  still 
consider    the  question  open.     [Coves,    C>J.  (after   consulting 
with  Macpherson,    J.,  observed)-— We  think  the  question  as  to 
the  jurisdiction  of  -the  Small  Cause  Court  over  suits  of  smaller 
value  than  Bs.  500  was  decided  by  Macpherson,  J.    His  deci- 
sion has  been  acted  on  down  to  the  present  time,  and  I  do  not 
think  we  can  open  the  question  now.]     The  jurisdiction  must  be 
determined  by  the  sum  claimed  in  the  suit,and  not  by  the  sum  ulti- 
niately  recovered — Shikhur  Chund  v.  SoaringmuU  (2)  Baja  NeeU 
monee  Singh  Deo  v.  Gordon,  Stawt  8f  Co.  (3),  and  Fnmnaih  Boy 
Chowdry  v.  Ranee  Surnomoyee   (4).    Couch,   C.J.— The   Privy 
Council  there  gave  leave  to  appeal  under  the  ciroumstances  o^ 
that  case.    Here  the   Judges  of  the  Small  C  ause  Court  seem  to 

coDsfder  that  the  claim  for  damages  was  simply  thrown  in  to  give 
jurisdiction.]  The  question  of  good  faith  was  not  raised  at 
the  trial,  Bor  is  it  directly  raised  on  this  reference.  The  words 
^'  thrown  in  to  give  jurisdiction'^  are  vague.  The  Judges  appear 
to  have  thought  that  they  had  not  full  power  to  deal  with  the 
costs,  if  the  suit  was  improperly  brought :  s.  52,  Act  IX  of  1850, 
gives  them  such  power. 

Mr.  Apcar  for  the  defendant.— ^There  is  a  distinction  between 
the  wording  of  s.  25,  Act  IX  of  1850,  and  s.  2,  Act  XXVI  of 
1864.  In  the  former  the  words  are  "  all  suits  in  which  the  debt 
or  damage  elaimed,  &c.,  may  be  brought,"  whereas  in  the  latter 
the  words  are  ^'  the  jurisdiction  of  the  Courts  held  or  to  be  held 
under  the  said  Act  IX  of  1850  shall  extend  to  the  recovery  of  ^ 
any  debt,  Sio/^  In  Sikhur  Chund  v.  SooringmuU  (2),  Wells,  J. 
observed  that  the  words  '^  sued  for"  used  in  cl.  12  of  the  Letters 

(1)  2  Hyde,  258.  t3)  1 1  J.,  N..  S.  356. 

(2)  1  Hyde,  272.  (4)  7  Moo.  I  A.,  653. 
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1872  Patent^  186S|  pointed  to  something  different  from  the  timontit 
BuNoHALLT  recovered.  It  is  clear  that  the  plaintiff  might  have  saed  in  the 
Nawk  High  CJonrt  and  have  recovered  costs— I?ujf  v  Fisher  (1). 
Camfbkll.  [Ooxjch,  C.J. — If  this  had  been  a  bond  fide  demand  for  over 
Bs  500^  the  Sr^all  Cause  Coart  would  have  had  jurisdiction.] 
There  is  the  finding  that  those. items  were  thrown  in  for  the 
express  purpose  of  giving  jurisdiction ;  see  Mutu  v.  Veerapah 
Ohetty  (2)^  [Gough^  C.J. — There  the  damages  were  not 
claimed  in  the  suit,  and  the  appeal  is  determined  by  the  value 
of  the  suit.]  Yea,  but  the  principle  applies  ;  ihey  were  there 
claimed  for  the  purpose  of  giving  a  right  appe&L  The  Court 
may  have  to  go  into  evidence  to  see  whether  it  has  or  has  not 
jurisdiction,  but  it  cannot  proceed  where  it  finds  that  it  has 
not ;  flee  Thompson  v.  Ingham  (3)  and  Joseph  v.  Henry  (4), 
decided  on  s.  58  of  9  &  10  Vict.,  c.  95,  which  is  similar  to  s.  25 
of  Act  IX  of  1860. 

Mr.  Kennedy  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.-— It  is  stated  in  the  case  whieh  has  betu  sent  to 
us  that  the  suit,  which  on  the  face  of  it  purports  to  be  a  suit  for 
the  recovery  of  a  sum  over  Bs.  500,  was  originally  tried  by  the 
First  Judge  of  the  Small  Cause  Court,  who  found  that  the 
plaintiff's  cause  of  action  had  arisen  within  the  local  limits  of 
the    Courts   jurisdiction.      It    was,  however,    found    that  the 

j)laintiff  was  only  entitled  to  recover  a  sum  considerably 
under  Rs.  500  ;  and  that  the  balanoe  of  his  cla*im  had  been 
thrown  in,  in  order  to  bring  his  claim  within  the  extended 
jurisdiction  conferred  by  s.  2,  Act  XXVI  of  1864;  The 
First  Judge  also  found  that  the  defandant  was  not  subject 
to  the  jurisdiction  of  the  Court  on  any  of  the  grounds  set  forth 
in  s.  28,  Act  IX  of  1850 ;  and  boing  of  opinion  that  the 
case,  as  being  in  reality  a  claim  for  less  than  Bs.  500,  fell  pro- 


(1)  8  B.  L.  R-  App,  10.  (3)  1  L.  M.  &  P.,   216. 

(2)8Id.,  App.,  91.  (4)M,  888. 
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perly  within  the  provisioxiB  of  that  section,  heid   that  he  had  no ^^7^ 

inrisdiotion  to  try  it.  Bokomally 


I  think  taking  this  finding  in  connexion  with  the  matters 
which  have  been  brought  before  us,  and  it  is  agreed  are  to 
prove  part  of  the  case>  viz.,  the  summons',  the  particulars  of 
the  demand  contained  in  the  letter,  and  the  bond,  that  thisr 
finding  means  that  the  plaintiff,  in  order  to  give  jurisdiction 
to  the  Small  Cause  Court,  claimed  as  damages  sums  which  by 
law  he  could  not  recover — which  he  could  not  be  entitled  to  at 
all— -and  added  them  to  his  claim  for  that  pui*pose.  In  such  a 
case  as  this,  I  think  the  Small  Cause  Court  has  not  jurisdiction. 
The  plaintiff  could  not  give  jurisdiction,  merely  by  adding  to  hi9 
claim  sums  which  he  could  not  under  any  circumstances  be 
entitled  to  recover.  The  decision  of  Wells,  J.,  in  the  case 
referred  to  (1)  is  quite  in  accordance  with  this  view 
because  it  is  stated  there  that  the  suit  ''  was  a  suit  to  recover 
Bfl.  848-12  for  damages  from  the  defendants,  who  had  failed 
to  fuUfil  their  contract/'  and  the  learned  Judge  said  that  *'  the 
plaintiffs  had,  owing  to  the  evidence  adduced  by  them  beings 
defective,  failed  to  prove  that  they  had  sustained  damages  to  a 
larger  amoant  than  Bs.  75.''  The  case  was  not  that  they  had  put 
forward  a  claim  for  damages  which  they  could  not  properly 
recover,  but  the  evidence  being  defective^  they  could. not  succeed 
in  getting  more  than  Rs.  75 ;  and  the  learned  Judge  held  that  in 
such  a  case  the  Court  had  jurisdiction  under  the  words  in  the 
Letters  Patent,  cl.  12,  ''in  which  the  debt,  or  damage,  or  value 
of  the  property  sued  for  does  not  exceed  Bs.  100.'^  There  the 
suit  was  bond  Hde  brought  for  a  sum  exceeding  Rs^  100,  and 
the  jurisdiction  of  the  Court  could  not  be  taken  away  because 
the  evidence  was  defective.  The  other  part  of  the  judgment 
as  to  the  suit  being  brought  in  bad  faith,  and  the  Court  being 
able  to  compensate  the  defendant  by  awarding  costs  against  the 
plaintiff,  was  extra-judicial.     The  Court's  having  such   a  power 

does  not  affect  its  jurisdiction.  Has  the  plaintiff  in  this  case 
increased  his  claim  by  adding  to  it  an  amount  which  could  not 
be  included  in  it  ?    If  he  has,  he  ought  not  to  be  allowed  by  bo 

(V  SiHtw  Chund  y.  SooHnffmuU,  1  Hyde,  272* 
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^872        doing  to  give  the  Small  Cause  Court   jarisdiction^  and  wo  must 

BoNOMALLT  ^7  that  Iq  Buch  a  case  as  that  the  Small    Cause  Court  has    no 

Nawn      jurisdiction.     As  the  plaintiff  has  done  that^  and  has  taken  the 

CampbcllI   opinion  cf  this  Court  on  the  doubts  which  arose  in  the  minds  of 

the  Judges  of  the    Small  Cause   Court,  we  must    say  that  Mr, 

Kennedy's   client  must  pay    the  costs  of    reversing  this  case  for 

the  opinion  of  this  Court. 

Attorney  for  the  plaintiff :  Baboo  Kallynauth  Mitter. 
Attorney  for  .the  defendant :  Mr.  Moses. 


APPELLATE  CIVIL. 


187B  Before  Sir  Bicha/rd  Oowh,  KL,  Chief  Justice  and  Mr.  Justice  Aindie, 

Bept  11 
■      I   NUTHOO  LALL  OHOWDHRY  and  othbrs  (Plaihotpb)  v.  SHOUKEB 

LALL  AND  OTHBRS   (DsrKNPAKTS).* 

^rCaU^.'  Bes^uOk  ata-^Aet  VIII  of  1869, «.  2.—SuU  <m  Joini  Bond. 

D  and  B  exeoated  a  bond,  bj  which  they  mortgaged  oertein  lands  m  secarity 
for  a  loan  taken  by  them  from  the  plaintiffs.  A  suit  was  broagl^,  and  a  decree 
was  obtained  by  the  plaintiffs  against  D  and  B  under  which  they  reooverod  a  por- 
tion of  the  amount  doe  on  the  bond.  The  plaintiffs  now  sued  8,  and  others,  on  the 
ground  that  they  were  joiafc  proprietors  of  the  land  mortigaged,  that  the  loan  was 
taken  by  D  and  B  as  managers  for  the  use  of  all  the  parties  interested  and  for 
carrying  on  their  joint  business  and  trade,  and  that  therefore  they  were  all  jointly 
liable.    Held,  that  the  suit  could  not  bo  maintained. 

Bawnath  Boy  Chowdhry  v.  Chvnder  Sehkur  MohapaUur  (1)  dissented  from. 

ft 

On    the    11th    of  Jeit    1271    Fusloe    (Ist  Jane  1864),  the 
defendants,  Domun   Lall  and  Bhawani  Pershad,  borrowed  from 
the  plaintiffs  at  Mozufferpore  Rs.  20,000  on  a  bond,  which  w  as 
•     as  follows  :— 

We  are,  Domun  Lall«  son  of  the  lace  Cbummun  Lall,  and  Bhawani 
Fershad,  son  of  the  late  Beharry  Lall,  inhabitants,  proprietors,  and 
shareholders  of  Monzah  Jurooah,  Pergnnnah  Hajeepore. 

*  Regular  Appeal,  No.  177  of  1871,  from  a  decree  of   the  Additional  Judge   of 
Tii'hoot;  dated  the  19th  of  May  1S71. 

(1)  4  W.  R,,  5a 
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Whereas,  having  taken  a  loan  of  company's  Bs.   S0,0OO|  a  moiefej  of        1872 

which  is    Bs*   10,000,   bearing    interest  at   the  rate    of    Bs.   1-4  per  NuTHooXiALL 
memem,  from  Babco  Chummnn  Lall    Ohowdhry   and   Baboo    Nuthoo   CHowDHttt 
Lall    Chowdhry,   inhabitants   and   proprietors  of  Mouzah  Sooriagonge,     Sboukkb 
GhuklaNaye,   Pergnnnah   Bissaro,   also   proprietors   and    shareholders       Lux- 
of   Moazah   Cherowtha,   Pergnnnah   Hajeepore,  we   haye  appropriated 
the  same  to  onr  own   nse.    We  therefore   validly  declare  and   give  in 
writing  that  we  shall  pay  the  above  amonntt  principal  with  intefest,  in 
a  lump  snm,  in  oash»  on  the  30   Aghan    1278   F.    8.    (13th   December 
1864),   to  the  Chowdhrys  aforesaid,  and  take   back  this  deed,  and  we 
shall  raise  no  contentions  and  disputes  regarding  the  same;    nntil   pay- 
ment of  the  said  amount,  principal  with  interest,  we  pledge  and  hypo- 
thecate onr  proprietary  share  in  Mouaah  CberowthiW  and   II   annas 
and  8  dams  in  Monzah  Nowada  Knllan,  Pergnnnah  Hi^eepore.    We 
shall  not  overtly  or  covertly  alienate  or   pledge  the   same  during   this 
period  to   any  person;    and  should  w^  do  so,  the  same  will  be  null 
and  void.    We  therefore  execute  these  few  words   as  a  bond,  in  order 
that  the  same  may  come  of  use  when  required. 

In  Febrnary  1865  tho  plaintifiEa  sued  Down  Lall  and 
Bhawani  on  the  bond^  and  obtained  a  deoree  ex  parte  againat 
Bbawani  Perahad  on  the  5th  April  1865^  by  which  Bhawani  Per- 
shad's  share  of  the  lands  mortgaged  was  declared  to  be  liable 
for  the  debt.  Domun  Lall  was  exonetated  from  the  claim^  but 
the  order  exonerating  Domun  Lall  was  reversed  on  appeal. 
When  the  plaintiffs  took  out  ezeoution  of  their  deoree^  they  did 
so  against  all  the  family  property^  including  that  of  Shonkee  Lall 
and  others^  who  were  not  judgment-debtors  under  the  decree. 
The  property  of  these  persons  was  therefore  released  from 
attachment^  i|nd  the  plaintiffs  realized  a  portion  of  their 
decree  by  the  sale  of  Domun  Lall  and  Bhawani  Pershad's 
property,  and  the  balance  remained  unsatisfied.  The  plaintiffs  • 
on  the  8rd  of  December  1870  brought  the  present  suit  to  have 
the  shares  of  Shonkee  Lall  and  others  inolnded  in  their  deoree 
and  declared  liable  to  the  plaintilPs  daim^  on  the  ground  that  ' 
the  defendants  formed  one  joint  femily^  that  the  mouiy  had  been 
borrowed  for  the  purposes  of  the  family^  although  only  in  the 
name  of  two  of  the  members  of  the  family  who  were  carrying^ 
on  the  trade  and  zemindaree  business  of  the  family  as  managers » 
and  that   the  plaintiffs   were   unable  to  proceed  against  the 
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1872        property  of  the  -whole  family  withont  a  decree  of  Court  obtained 
NuTHoo  Lall  ^^^  ^^*^  purpose.     The  officiating  Judge   of  Tirhoot  dismissed 
Chowdhry    the  suit. 

Lall.  The  plaintifiEs  appealed  to  the  High  Court. 

Mr.    0.   Gregory  for  the  appellants.     [Couch,    C.  J.— Can 
Buch«a  suit  lie  ?    You  ought  to  have  sued  all  the   defendants 

together.  This  is  a  second  suit  on  the  same  bond.]  The  suit 
will  lie.  The  plaintiffs  have  a  very  good  claim  in  equity 
against  all  the  members  of  this  joint  family ;  they  were  interested 
in  the  business  which  was  carried  on  with  their  money 
Such  a  suit  will  lie — Ramnath  Roy  Chowdhry  v.  Chunder  Sekhur, 
Jdohapattur  fl).  True,  th6  plaintiff  has  obtained  a  decree  already; 
but  by  this  suit  he  is  seelring  to  make  other  persons  who  have 
had  the  use  of  his  money  liable  to  that  decree.  As  the  decree 
now  stands,  it  cannot  be  executed  except  against  Domun  Lall 
and  Bhawani  Pershad.  The  others  are  liable  to  the  plaintiffs  in 
equity  and  good  conscience,  although  at  law  they  mi  ght  have  a 
good  defence  on  the  ground  that  it  is  a  second  action  on  the 
same  bond. 

Mr.  Lingham  (with  him  Baboos  Unoda  Ferahad  Baneryee  and 
Bomesh  Chunder  Mitter)  for  the  respondents.  No  second  suit 
can  be  brought  on  the  same  hoair-i^ing  v.  Hoare  (2).  This  iaa 
second  suit  on  the  same  bend: 

Mr.  C  Gregory  in  reply. 

The  judgment  of  the  Court  was  delivered  by     • 

OoocH,  0,  J.— On  the  11th  of  J«it  1271  Qst  June  1864),  a 
bond  was  given  by  the  defendants  Domun  Lall  and  Bhawani 
Pershad  to  the  plaintiffs,  the  bond  rebitlng  that  the  parties  had 
talcen  a  loan  of  Rs.  20,000^  and  that"  they  had  appropriated  that 
sum  ''to  the  use  of  all  of  us/'  and  tbeb  going  on  to  say,  until  pay- 
ment of  the  said  amount,  prinbSpal  with  interest,  we  pledge  and 
hypothecate  our  own  share  of  the  property  in  Mouzah  Che- 
rowtha^  and  11  annas  and  9  dams  in  Mouzah  Nowada  Kalian.  In 

(1)  4  W.  R.,  50.  (2;  13  M.  &  W.,  494. 
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the  \)eginning  of  the  bond*  they  describe   themselves  as  proprie- ^72 

tors  and  shareholders  of  Mouzah  Jarooah.     Whether  that  means  nuthoo  Lall  I 

some  other  monzah  or  not  does  ncrt  appear  ;  brobably  it  means   Chowdhey 
the  one  which  is  afterwards  mentioned  in  the  bond.  Shodkeb 

That  was  in  Jane  1864.  In  Febrnary  1865,  the  plaintiffs 
instituted  a  suit  against  Doman  Lall  and  Bhawani  Pershad,  the 
parties  to  the  bond.  In  that  they  claimed  to  recover  Ks.  22,250^ 
principal  with  interest,  by  virlne  of  the  bond.  The  de- 
fendants apparently  did  not.  appear  ,  and  evidence  having  been 
entered  into  as  stated  in  the  ]odgment>  a  decree  was  made  in 
favor  of  the  plaintiffs  that  they  should  recover  the  sum  which 
they  claimed  from  Bhawani  Pershad,  Domua  being  exonerated 
from  the  claim. 

It  is  not,  I  think,  without  significance  that,  so  soon  after  the 

bond  was  given,  the  plaintiffs  put  that  construction  upon  it, 
treating  it  as  a  bond  by  the  two  •  only,  Domun  Lall  and 
Bhawani  Pershad. 

It  appears  that  the  plaintiffs  executed  that  decree,  and  accord- 
ing to  the  statement  in  the  plaint  in  the  present  suit,  they  sold 
the  right  and  interest  of  the  two  persons  named  in  it ;  still  in  the 
execution  of  the  decree,  treating  it  as  an  instrument  which  had 
pledged  the  shares  of  those  two.  They  recovered  the  sum  of 
Bs.  7)435,  and  now,  instituting  a  suit  on  the  3rd  of  Decem- 
ber 1870,  they  say  : — '^  Since  the  decree  was  not  ao^ainst  all  the 
defendants,  the  whole  of  the  mortgaged  property  in  which 
second  party,  defendants,  held  a  share  waa  not  pat  up  to 
sale,  but  the  fact  is,  that  there  beiogf  community  of  interest, 
the  loan  was  ,taken  and  mortgage  concluded  alike  by  all 
defendants ;  hence  all  of  them  are  jointly  liable  to  your  peti- 
tioners, and  the  entire  property  ought  to  be  held  liable.^'  So 
their  case  now  is  that  this,  instead  of  being  a  bond  by  the  two 
and  a  mortgage  of  the  shares  of  the  two,  Was  in  reality  a  bond  • 
by  all  the  members  of  the  family  jointly  and  a  mortgage  of  the 
family  property. 

I  will  assume  they  might  show  that,  although  this  bond 
purpoHs  to  be  made  by  two  only  of  the  family,  the  transac- 
tion really  was  a  borrowing  of  money  by|the  family  through  these 
two    persons    as  the  managers,  and  a    pledging  of   the  family 
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1872  properly  as  a  security  for  the  money  so  borrowed.  They  might 
KvTiioo  Lall  show  that  the  transaction  was  one  in  whioh  the  persons  whose 
OHo,»H«  ^^^  .„  J,  ,he  bond,  and  who  entered  into  the  contract. 
SnoDKSB  were  acting  as  agents  for  the  family.  Bat  the  bond  mast 
be  one  thing  or  the  other ;  it  mast  be  either  a  bond  by 
the  two  and  a  mor(;gage  of  the  shares  of  the  two  only,  or 
the  joint  bond  of  the  family  ;  it  cannot  be  treated  as  two 
bonds.  If  it  is  only  a  bond  by  the  two,  the  plaintiffs  have  no 
canse  of  action  in  the  present  snit,  becanse  they  have  already 
sned  the  two^  and  recovered  a  portion  of  the  money  from  them, 
and  they  cannot  sue  other  personfi  not  bonnd  by  it ;  but  if  it  is  a 
joint  bond  by  the  members  of  the  family,  then  they  have  already 
sued  npoo  it.  They  have  elected  to  sae  some  of  the  persons 
jointly  liable,  and  not  the  others^  and  they  have  got  a  decree 
npon  the  bond,  the  caose  of  action  being  the  non-payment  of  the 
money  which  the  parties  were  jointly  liable  to  pay.  They  now 
sne  on  the  samecaase  of  action  the  persons  whom  they  might  have 
oined  in  the  former  salt,  bat  did  not  choose  to  do  so.  If  there 
JIB  a  joint  contract,  not  a  joint  and  several,  bat  a  joint  contract, 
and  that  is  all  this  can  be,  and  the  party  saes  npon  it  and  gets 
jndgment,  he  cannot  bring  a  fresh  suit  aga  i  nst  the  persons  wh 
were  jointly  liable,  bat  were  not  incladod  in  the  former  soit. 

Notwithstanding  the  authority  of  the  case  to  which  we  have 
been  referred,  Bamnath  Boy  Chowdhry  v.  Ohunder  Sekhur 
Mohapattur  {1),  and  with  every  respect  to  the  learned  Jndges 
who  held  apparently  to  the  contrary.  I  am  of  opinion  that,  ifthis 
is  to  be  considered  as  a  joint  bond  by  all  the  members  of  the 
family  I  the  present  action  cannot  be  maintained.  ^  It  is  a  second 
suit  on  the  same  caase  of  action.  It  is  expressly  prohibited  by 
8*  2  of  Act  yill  of  1859,  as  the  defendants  in  the  first  suit 
mast,  if  the  other  defendants  insist  upon  it,  be  made  parties  to 
«  the  second,  and  without  that  I  should  say  on  principle  that  it 
cannot  be  maintained. 

Upon  the  merits  of  the  case,  also,  it  seems  to  me  that  the 
plaintiffs  have  failed  to  make  out  what  they  allege  in  their  plaint, 
that  it  was  a  bond  by  which  all  the  members  of  the  family  were 

(1)  4  W.  B.,  60. 
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boti|icI>  aad  that  lbs  mortage'  wm  Qonoludecl  alike  by  all  oE       ^"^^ 
tbem.     (His  Lordflbips  di^iused  tbs  Uiiei»  of  tbe  caa?  ^nd  coQr  Nqthoo  L^li, 

cUlded,H  OPOVDHSY 

It  app€(«r^  to  me^  therefore,  t]bat  both  on  the  qae^tioiQ  q£  law     S^oukbs 
a«id  on  tha  meritd^  tbe  plaiiitiff'fl  oase  faila^'and  the  appeal  must 
be  diBinisaed  with  costs* 


[PRIVY  COUNCIL,] 


MUSSUMAT  AZEBZ00NNIS3A  and  axothsk  (Dspbmdants)  v.  BAQUE 

KHAN  (Plaiktifp).  ^ig^a 

Febv  24 
[Ott  appeal  from  the  High  Oourt  of  Judicature,  North*  Western  Provinces^ 

Agra.] 

Evid&nG&^Execi»Hen  qf  DocumeiU  by  Purdah  LadXea^Jgeni^^Bwrthm 

0f  Froqf. 

The  plaintiff  soaght  to  make  two  purdah  ladies  liable  on  a  doonment  which  ho 
alleged  had  been  ezeonted  by  a  thitd  person  as  their  agent.  Held  (roTersing  the  de^ 
oiskm  of  the  High  Ooiirt)|  stdot  proof  of  the  agency  must  be  given* 

III  this  case  the  respondent  brought  his  action  against  tho 
appellants  (who  were  sisters)  to  obtain  possession  of  a  village 

palled  Bnrehta.  His  plaint  was  not  very  intelligible^  but  in  his 
deposition  he  stated  that  the  iadiea^borrowed  Rs.  8,000  froni  him, 

and  executed  to  him  a  bond,  whereby  they  mortgaged  to  him 
their  village  Nnndsenee,  which  bond  was  registered  through 
Mahomed  Alee  their  attorney,  and  that  subsequejutly  in  lien  of 
that  bond,  they  executed  a  deed  of  conditional  sale  of  the 
property  now  sought  to  be  recovered,  dated  28th  March  18S7f 
which  was  to  become  absolute  on  default  in  payment.  Maho- 
med Alee  was  the  husband  of  one  of  the  appellants.  The 
bond  was  produced  and  purported  to  be  signed  ''  in  the  hand- 
writing of  Mahomed  Alee,''  and  to  have  been  registered  by  him 
as  the  attorney  of  the  appellants  on  the  oaths  of  two  persons  (who 
were  not  now  called  as  witnesses),  but  no  power-of-attorney  was 

proauced.     The  substituted  docupient  purported  to  be  similarly 
*  Present :— Th£  Right  Hon'ble  Scb  Jambs  CoLnLx,  Sut  M.  Smith, 

SiE  B.  Collier,  and  Ska  L.  Peel. 

29 
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,  1872       signed  and  registered.  Both  ladies  denied  the  execution  of  either 

MonuMAT    of  the  documents  or  the  authority  of  Mahomed  Alee  to  execute 

AzuzooN-     them,  and  the  issues  were  as  to  whether  the  deed  was  theirs  or  not 

V.  In  addition  to  giving  his  own  evidence^   the  respondent  called 

Baqub  Khan,  i]^^^  witnesses,  who  spoke  to  the  ladies  baying  borrowed  the 

money,  and  directed  the  document  to  be  executed.  He 
also  filed  a  petition  which  had  been  presented  by  Mahomed 
Alee  shortly  after  the  mutiny,  in  which  he  alleged  that  the  docu- 
moot  now  sued  upon  had,  together  with  some  other  papers,  been 
stolen  from  his  house,  the  petition  however  alleging  that,  though 
the  document  had  been  exec^ited,  it  had  never  been  made  over  to 
the  respondent  in  consequence  of  the  money  not  having  been  paid' 
Be  also  put  in  proceedings  which  '  he  had  [taken  in  1860  for  a 
summary  foreclosure  of  the  property  mentioned  in  the  deed  in 
question,  and  from  these  proceedings  it  appeared  that  both 
Mahomed  Alee  and  the  appellants  had  disputed  the  validity  of 
the  deed,  but  their  objections  could  not  be  considered  in  that 
proceeding,  the  determination  of  them  being  matter  for  a  regular 

suit.  The  appellants  filed  some  documentary  evidence  for  the 
purpose  of  showing  that  the  respondent  was  a  man  of  bad  charac- 
ter, and  they  also  called  witnesses  as  to  his  antecedents  ;  and  one 
witness.  Am jaud  Alee,,  the  son  of  one  of  the  appellants  and  of 
Mahomed  Alee,  while  admitting  that  the  document  was  signed 
by  his  father,  gave  evidence  to  show  that  the  ladies  had  nothing 
whatsoever  to  do  with  the  [transaction. 

The  Judge  of  Futtehpore  in  giving  judgment  stated  that  no 
witness  had  been  called  who  knew  the  defendants,  who  were 
proved  to  be  purdah  ladies,  and  that  the  three  witnesses 
who  had  been  called,  were  utterly  untrustworthy.  After 
pointing  out  that  the  witnesses  for  the  defendants  had  proved 
that  they  were  ladies  of  position,  having  no  occasion  to  borrow 
money,  and  stating  that  the  evidence  satisfied  him  that  the 
•  plaintiff  was  a  man  of  bad  character,  the  Judge  concluded  by 
Btating  that  the  suit  appeared  to  be  completely  false,  and  that 
whatever  transactions  there  might  have  been  between  the  plaintifiE 
and  Mahomed  Alee,  they  could  not  affect  the  case  of  the  defend- 
ants, there  being  no  proof  that  Mahomed  Alee  was  their  agent. 

On  appeal  to  the  High  Court,  Morgan,  C.J.,  and  Pearson,  J., 
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on  the  19fch   December  1866,   gave  the    following    judgment,        ^^^^ 
reversing  the  decree  of  the  Court  below  :— -  Musi4Mni 

AzBEZOON- 

"The  plaintiff's  case  is  that  the  defendants  (two  liiahomedan  ladie»)         kissa. 

havinc:  borrowed  from  him   through  Mahomed    Alee  (the  husband  of  «. 

BA.Qua  Kha3*» 
one  of  the  defendants,   and  the  brother-in-law  o£  the  other)  Bs.  8»000* 

this  loan  was  secured  hf  mortgage-bond  of  the  village  Barehta* 
which  bond  is  dated  28th  March  1857.  Forclosure  proceedings  were 
afterwards  taken,  and  it  is  not  made  to  that  appear  such  proceedings 
were  (irregular  or  defective.  The  present  suit  is  to  recover  possession 
of  the  prope  i*t7  from  the  defendants.  The  defendants  deny  that  they 
borrowed  the  money,  or  gave  the  security,  or  authorized  Mahomed 
Alee  to  give  it :  the  J  udge  was  of  that  opinion  and  dismissed  the  suit. 
His  judgment  proceeds  on  the  ground  that  the  evidence  failed  to  Ehmr 
the  execution  of  the  deed  on  the  receipt  of  the  money  by  the  defendants* 
Whether  the  plaintiff  may  have  had  transactions  with  Mahomed  Alee  or 
not,  he  considers  it  needless  to  inquire,  there  being  [no  evidence  to  show 
any  authority  conferred  on  Mahomed  Alee  to  bind  the  defendants. 
The  Judge  who  decided  the  case  did  so  upon  evidence  which  Ihad 
'been  taken  by  another  Judge  (who  died  before  the  hearing),  and  thia 
was  done  without  objection,  and  ^  therefore  it  may  be  presumed  with  the 
Gonaent  of  the  parties.  His  Iposition,  so  far  as  any  advantage  maybe 
derived  by  a  Court  of  first  instance  from  seeing  acnd  hearing  the 
witnesses,  was  not  superior  to  that  of  a  Court  of  Appeal.  In  addition 
to  the  grounds  of  his  judgment  above  noticed,  he  relied  much  on  the 
proved  bad  character  of  the  plaintiff,  and  hia  want  of  means  to  advance 
the  money,  and  also  on  the  respeetability  and  position  and  vrealth  of  the 
defendants.  We  do  not  mean 'to  find  that  the-  plaintiff's  case  is  froe 
from  doubt,  but  the  admitted  facts  and  some  reasonable  presumptions 
lead  us  to  conclude  that  the  plaintiff  had  at  least  proved  a  sufficient 
primd  yboie.case,  and  that  the  defendants  not  having  adduced  such 
evidence  in  answer  to  it,  as  they  might  fairly  be  expected  to  do,  thei^ 
should  be  a  decree  against  them.     It   may  be     presumed   that    the 

Begistrar  satisfied  himself  before  registry  of  these  bonds  that  they 
had  been  duly  executed  by  a  person  duly  empowered  to  execute  them 
on  the  part  of  the  ladies.  They  are  purdah  womeUi  transacting  business 
through  agents.  Who  was  their  agent  at  the  time  of  this  transaction  P 
It  is  said  that  the  son  of  the  defendant  Bhsan  Bibee  and  ofMahomed, 
waa!and  had  been  the  agent  of  the  defendants  for  many  years; but 
the  proof  of  this  fails,  and  there  is  evidence  to  show  that  Mahomed 
himaelf  was  at  the  time  the  def endants's  /tgeut.    He  to  describes  himself 
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1872  in  1818  in  a  p^ifcion  transmitted  to  the  llUgistmte's  Court ,  ttnd,  obtifti- 
Uvstkum  d^'u^g  that  the  proceedifaf  td  %hidh  that  petition  relabel  irM  ptihlic» 
Abbezook.    ^c[  ^onid  probaUy  be  knowii  to  the  defendants  and  to  their  alleg'ed 

HJLBB«a  «_ 

V.  agent  fthe  son  of  Mahomed    Alee),  there Ib  reason  to  infer  that  thede- 

BAqvaEBAN.  fenaanta  knew  Mahomed  Alee  to  be  acting  as  their  agent,  and  anthoHs- 

ed  him  to   do  so.    The  tenor  of  the    petiHota  leads  to  the  infereboe 

that  Mahcttned  Ali^  iraa  thns  acting  as  the  ladies*  dgent,  iind  that 

Amjatld  ^as  Ih  cdnoert  aaid  comnlanication  with  him. 

That  petition  relited  to  thii  and  another  mortgage-bond,  which  the 
petitioner  said  had  been  returned  to  hiin  in  consequence  'of  the  non- 
payment of  the  loaiie  by  the  plaintiff.  Bat  as  bn  the  Magistrate^d  t>ro- 
clamation  ''the  plaintiff  produced  tfae  bonds  said  to  have  been  stolen,  there 
^ms  reason  to  believe  that  Mahomed  Alee  was  attempting  to  defeat  any 
claim  the  plaintid  mi^  heritor  bring  on  the  bonds.  It  is  clear  from 
what  then  occnrred  that  the  bond  how  in  question  fa  registered  bond) 
then  eilsl»d  in  th6  phdntifTs  hands,  and  that  Mahomed  Alee  -WM  kwta^ 
of  its  exiit^ce.  Iti^  teistence  indeed  Is  tiot  denied,  nor  that  It  wae 
giren  by  Mahomed  Aleb,  but  it  is  6aid  that  U6  m6ney  was  in  fact  advanced 
and  that  Mahomed  Ali  bdng  in  no  %ay  authorised  by  the  defendants 
eoufd  not  by  any  act  of  his  bind  them. 

It  is  important  to  observe  that  this  pisrson  (Mahomed  Alee^,  the  defiand* 
ants  do  not  venture  to  call,  either  he  is  tiot  to  be  f  ouikd,  or  he  is  at  a 
distance  (at  Hyderabad)  upon  some  pretext,  atid  cannot  be  called.  His 
absence  is  not  in  our  opiuion  by  auy  means  aceouikted  for  eatieftiotorily* 
We  think  the  del^idants  were  bound,  coming  forward  at  this  late  stage 
to  dispiite  the  original  transaotion,  to  exafmine  him  or  to  give  full  expla- 
nation of  their  omiBsion  to  do  eo. 

That  he  had  dealings  in  this  matter  with  the  plaintiff  is  dear,  and  it 
is  reasonable  to  infer  whatever  the  plaintiff's  character  or  position,  that 
Mahomed  Alee  would  not  have  entered  into  negooiatiqn  for  a  loan  of  a 
considerable  sum  of  mon^  from  a  man  who  was  not  in  a  condition  to 
advance  the  money ;  that  moa^  was  advanced  is  at  least  primd  facie 
probable,  the  bond  being  found  in  the  plaintiff's  possession,  and  the 
*  defendants  and  Mahomed  Alee  being  challenged  without  effect  to  show 
that  tbeyi  and  not  the  plaintiff,  were  entitled  to  it;  that  Mahomed  Alee 
the  husband  of  one  of  the  defendants,  was  their  agent  and  munsgnr  at 
the  time  of  tho^e  transactions,  there  is  also  evidenoe  to  show.  It  is  Idr 
,  the  defendants  under  saph  ciroumstances  to  show  that  Kthfintod  Alea  in 

his  pixxseeding  was  acting  in  fraud  of  them  and  wiMioat  thc^  aufihoiity  ; 
and  farther  that;  if  ho  was  their  agents  the  plaintiffi  and  not  ttkOmsQlred  > 
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are  to  fiqffen  iot  Us  l^and.    The  Judge  appiears  to  as  to  bate  overlodked        1872 
the  probabilities  of  the  case,  and  not  to  have  adverted  to  this  considera.  "j^^^J^J^T* 
tion  that  at  least  a  prima  facie  case  having  been  made  out,    it  was    Assnoon. 
incumbent  on  the   defendants,  who  had  taken   no  steps  to  dispute  this         wma 
transaction  in  the  earliet  stages,  oruntU  they  v^ere  sued  for  recovery  of  BAOTOtKHAK. 
poesession,  to  etplidn  itiider  wbal  oi^oaikistaftceiB  the  husband  of  one  of 
them,  axidappiireiitiljr  the  a^ent  of  both^  kad  aoted  in  the  tmnsaotiotis  of 
1857  and   1858,  so  as  to  entitle  them   to  olaim    exemption  from  an 
obligation  apparently  oontraeted  on  their  oredit. 

We    reverse   the  judgment  of  the    lower  Courty   and  decree    the 
plaintiffs  suit  with  costs  and  interest  at  Bs.  six  per  cent.*' 

The  ladies  having  appealed  to  Her  Majesty  in  Connoil,  tbe 
case  tiovr  came  on  for  hearing  ex  part^, 

Mr.  Leitk  ud  Mt*.  Prichard  (or  iTaio  lippellabtd  contended  that 
the  ladtos  being  pardah  faidies^  the  cdae  wi&d  absolately  without 
proof,  and  they  relied  npon  the  cik^e  bf  Seetut  PeraKad  v.  Htus- 
Bv/MA^  DoohUn  Badam  Konwur  {1). 

Their  LasBsaiPs  delivered  the  following  jndgtnent  :-^ 

This  appeal  arises  out  o£  a  stiit  brought  by  the  pi^esettt 
respondent  against  the  apellants  for  the  reoor^ry  of  the 
possession  of  a  village  named  Bnrehtai,  under  a  title  whi6h' 
was  originally  a  mortgage  title^  bat  which  may  be  taken 
to  have  b^exi  tniA6  absolute  by  foreclosure.  The  suit 
was  resisted  by  the  appellants^  the  then  defendants,  on 
the  ground  that  l^ey  hever  executed  tlie  mortgage-deed  in 
question.  That  is  the  sut>8tantial  issue  in  the  case  ;  that  it  was 
executed  neither  by  them,  nor  by  any  person  daly  authorised  to 
executed  it  on  their  behalf.  The  Zillah  Judge,  who  tried  the  case 
in  the  first  instance,  found  tW  the  plaintiff  had  wholly  failed  to 
make  out  his  case,  and  dismissed  the  suit.  The  plaintift  then 
appealed  to  the  &igh  Cotirt  in  Agra,  and  the  learned  Judges/ 
who  heard  that  appeal,  reversed  the  decision  of  the  Zillah  Judge, 
and  found  in  favor  of  tlie  plainti#  ;  and  it  is  agaii^t  tliat 
decree  that  the  persent  appeal  is  brought. 

What  was  the  foundlition  of  ihe  judgment  of  the  !^igh  C^r(? 

(1)  U  Ho^.  1  A.,  266. 
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1S73        Tho  learned  Judges  begin  by  sftjing: — ''  We  do  not  mean  to  find 
^Hqhamat    that  the  plaintiff's  case  is  free  from  doubt ;  but  the   admitted 

^^numA^^    &ct8,  and  some  reasonable  presumptions^  lead  us  to  oonolade 
V-  that  the  plaintiff  had  at  least  proved  a  sufficient  prima  facie 

^^  ^  '  case»  and  that  the  defendants  not  having  adduced  such 
evidence  in  answer  to  it  as  they  might  fairly  be  expected  to  do, 
there  should  be  a  decree  a^inst  them/'  Therefore^  the 
judgement  assumes  that  the  plaintiff  had  made  out  a  primd 
facie  casOj  and  that  the  defendants  bad  failed  to  make  a  suffi- 
cient answer  to  that  case. 

It  is,  then,  desirable  in  the  first  instance  to  consider  what  was 
the  prima  fade  case,  which,  in  the  opinion  of  the  learned  Judges^ 
had  been  proved.  The  case  of  the  plaintiff  was  that,  on  the 
22nd  of  January  185  7i  in  consideration  of  an  advance  made  by 
him  to  the  defendants,  they  had  executed  to  him  a  bond, 
hypothecating  another  village  named  Nundsenee ;  that  finding 
he  had  not  got  the  security  which  he  intended  to  have,  namely, 
a  mortgage  by  conditional  sale,  he  applied  to  them  for  further 
security,  and  that  after  some  dispute  it  was  agreed  that  the 
instrument  upon  which  he  sued  should  be  given  to  him  in  sub- 
stitution of  tiie  other,  which  was  in  fact,  though  not  actually 
cancelled,  treated  as  being  superseded  and  made  of  no  effect  by 
the  second  transaction. 

It  appeared  by  the  evidence,  and  it  was  not  contested  at  the 
bar,  that  both  these  instruments  were  executed  by  Mahomed 
Alee,  the  husband  of  the  appellant  Ehsau  Bibee,  and  each 
document  appears  to  have  been  registered  on  the  day  on  which 
it  was  executed,  not  at  Cawnpore,  the  place  whejre  the  defend- 
ants resided,  and  where  the  transaction  of  advance,  if  any 
advance  was  made,  is  alleged  to  have  taken  place;  but  in  Futteh- 
pore,  the  district  in  which  the  village  of  Burehto  is  situated* 
So  far,  no  doubt,  the  plaintiff  proved  his  case*  But  h^ 
failed  to  sbow  that  either  at  the  time  of  the  registration,  or  at 
any  subsequent  time  any  moktearnamah  authorising  the  exe- 
cution of  those  deeds  by  Mahomed  Alee,  as  agent  of  the 
appellants,  was  produced  or  verified,  or  proved  in  any  way.  No. 
mention  of  such  an  instrument  is  made  in  the  endorsement  of 
registration   upon  either  mortgage,   all  that   therein   appears 
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being  that  Mahomed  Alee  was  indentffied,  and  that  upon  snoh       ^^^S 
indentifteation  the  deeds  were  registered.  Musbviiat 

Again,  what  is  the  aeixmnt  which  the  plaintiff  gives  of  the  -^"^^^ 
advance  and  of  the  transaction  f  He  alleges  that  this  Mahomed  v. 
Alee  was  not  only  the  managdr  on  behalf  of  his  wife  and  her 
sister— -of  their  property— bat  that  he  had  some  employment 
nnder  a  person  described  aa  the  Bajah  of  Basdharree ;  that,  in 
that  capacity^  he  wanted  to  obtain  a  loan  of  Rs.  16,000,  to  be 
applied  in  paying  ^off  a  mortgage  npon  Monsah  Rnsdharree 
belonging  to  the  Rajah ;  that  he,  the  plaintiff,  agreed  to  advance 
Bs.  8,000.  part  of  this  money,  on  the  secnrity  of  the  appellants' 
villages,  and  that  the  remaining  Rs.  8,000  were  to  be  advanced 
by  one  Rae  Chund,  a  banker  in  Cawnpore ;  and  that  in  some 
way    or  other  the  appellants  were  to  have  a  connter-security 

npon  Monzah  Rnsdharree.  There  is  no  evidence  whatever  that 
any  such  transaction  ever  really  took  place,  except  the  deposition 
of  the  plaintiff  himself,  None  of  the  subscribing  witnesses  to 
the  execution  of  the  first  bood,  which  was  the  only  occasion  on 
which  money  is  alleged  to  have  passed,  were  called.  Two 
persons  were  called  by  the  plaintiff,  who  alleged  that  they  were 
creditors  of  the  ladies.  They  gave  a  wholly  different  account 
of  the  transaction^  representing  that  the  ladies  were  account  to 
change  their  residence,  and  to  leave  Cawnpore,  that  they  owed 
to  one  of  these  persons  Rs.  1,000,  and  to  the  other  Rs.  451, 
and  that  these  debts. were  paid  out  of  the  Rs.  8,000  advanced* 
Neither  of  them  professed  to.have  seen  the  ladies ;  and  neither 
of  them  spoke  to  the  execution  of  the  first  bond  in  his  presence* 
They  left  it  uncertain  where  the  first  bond  was  executed ;  thei^* 
testimony  p<3inting  to  its  execution  at  Fnttehpore,  and  not  at 
Cawnpore,  where  the  ladies  were  1  iving.  Then  only  one  of  the 
subscribing  witnesses  to  the  second  instrument  was  called,  and 
he,  too,  did  not  profess  to  have  been  present  at  its  execution,  or 
to  have  seen  any  power-  of-attorney  under  which  it  was  executed  is 
nor  does  his  evidence  .  fix  the  place  of  its  execution  ;  or  show 
under  what  authority  it  was  executed. 

Their  Lordships,  therefore,  considering  that  these  ladies  are 
purdah  women,  are  of  opinion  that  the  High  Court  was  in  error 
in  considering  that  a  prima  /acts  case  had  been  made  out  at  all* 
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'8W       Tha  mkneflsofl  diS^r  frofn  the  pUiniiff  a9  to  tho  oatare  of  the 
iCuMUMAT    transaction,  they  are  not  oon^ttent  m  to  the  exocation  o{  the 


VIM4 


p.  under  whi(A  tiiey  fmrported  to  )be  ezeeated.  That  aathority 
Baqt»  iCflAv,  ^^  ^ifff^r  a  written  antborityf  or  if  each  a  thing  ironkl  eoffioo 
it  was  A  verbal  aathorUy«  No  written  avthority  ifl  prodaoed  or 
proved.  If  there  was  a  verbal  aatborit|r,  it  lay*  upon  the  phun« 
tiff  to  prove  that  verbal  ac^bority ;  and  not  apon  the  defendante 
to  ehotr  that  BCahomed  Alee  acted  without tbtfr  attthority. 

If,  then,  there  ban  been  any  error  m  nOt  calling  Mahomed 
Alee,  that  is  a  fault  qt  which  the  plaiotiffi  aild  not  the  defend- 
antSy  should  sufbr  the  oo^seqttencesi  baoanse  i(  was  dearly  the 
plaintiff's  bosiness  to  establish  the  anthority  under  which  he 
says  he  took  the  conreyanoe  of  this  village  from  a  persoa 
purporting  to  be  an  ageut  on  behalf  of  the  pnrdah  woman,  who 
were  the  real  owners  of  the  village.  Bat  eidier  falsely  in  order 
to  excuse  himself^  or  truly,  he  has  alleged  on  the  face  of  his 
plaint  that  Mahomed  Alee  is  ^^ad,  Hoj  thereforB»  cannot  be 
heerd  (o  say  that  the  defendants  ar^  in  foalt  for  not  calling 
Mahomed  Alee»  even  supposing  that  it  lay  upon  them,  and  not 
upon  him  to  call  that  person. 

Their  Lordships  have  not  omitted  to  consider  some  documentary 
evidence  relied  upon  by  the  pla^iutiff,  viz.,  the  petitions  put 
iu  by  Mahomed  Alee  in  1858^  and  afterwards  in  1860.  In  1858 
Mahomed  Alee  seems  to  have  either  truly  or  untruly  alleged 
that  these  instruments,  though  executed  by  him,  never  were 
really  delivered  to  the  plaintiff ;  that  they  remained  with  him 
until  the  advance  should  be  actually  made ;  and  that  daring  the 
disturbances  consequent  upon  the*mutiny  at  Cawnpore,  his  house 
bad  been  plundered^  and  tbe^e  and  other  documents  had  been 
taken  away.  It  is  perfectly  clear  that  at  that  time  the  documents 
were  in  the  hands  of  the  plaintiff.  He  put  in  a  counter- petition. 
*The  case  was  heard  in  a  summary  way  by  the  Sessions  Judgei 
who  said  that  the  parties  most  try  their  rights  in  a  civil  action 
and  dismissed  the  criminal  charge.  That  statement  of  Mahomed 
JVlee  was  either  true  or  false.  Jf  it  were  true,  there  is  an  end 
of  the  plaintiff's  case.  But  if  it  were  false,  there  is  nothing 
whatever  upon  the  face  of  the  petition  to  connect  that  proceeding 
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with  the  def enduit8»  except  the  mere  Btatement  of  Mahomed  J^g 

Alee.    The  High  Court  teems  to  liaye  assumed  that  becausie  MtmsnvAT 

Mahomed  Ake  said  he  preteoted  that  petition  on  behalf  of  the  Az»oon. 


MIBSA. 


defendants,  it  must  be  taken  to  haire  been  presented  by  their         « 

authority^  aod  that  they  were  therefore  concmring  with  Mahom-  "^^*      *"* 

ed  Alee  in  an  attempt^  upon  a  suggestion  of  that  which  wa3  false, 

to  escape  fr(»n  the  oon^equences  of  this  deed,  and  to  get  back 

the  documents  fh>m  the  plaintiff.    But  there  is  really  ho  more 

proof  of  Mahomed  Alee's  having  acted  as  their  agent  in  that 

case  than  there  is  of  his  agency  in  the  original  transaction  ;  and 

therefore,  the  inference  which  the  learned  Judges  drew  from  the 

mere  presentation  of  the  petition  appears  to  their  Lordships  to 

be  unwarranted.    The  same  observation  applies,  perhaps  even 

more  strongly,  to  the  petition  put  in  by  Maiomed  Alee  in  1860, 

as  ah  intervenor  in  the  foreclosure  proceedings. 

Therefore,  taking  the  whole  evidence  produced  by  the  plain- 
tiff, their  Lordships  must  dissent  from  the  c6nclusion  of  the 
learned  Judges  of  the  High  Oourt  that  any  prima  fdcie  case 
had  been  made  out ;  and  they  consider  that  the  suit,  being  one 
brought  against  purdah,  women,  upon  a  deed  alleged  to  have 
been  executed  by  them,  wholly  failed,  inasmuch  as  there  was  no 
proof  that  the  women  had  ever  signed  the  deed,  or  that  it  had 
been  ever  signed  by  any  person  authorised  by  them  5  and  that 
their  Lordships,  if  they  affirmed  that  judgment,  would  be 
going  against  the  whole  course  of  cases  that  have  been  decided 
in  India  and  at  this  Board  in  respect  of  transactions  to  which 
purdah  women  are  parties. 

It  has  perhaps  by  anticipation  been  stated  that  even  had  a 
prima  fade  case  been,  proved,  their  Lordships  would  not  have 
concurred  with  the  learne  I  Judjjes  in  thinking  that  the  case 
should  be  decided  against  the  defendants  because  they  had  fail- 
ed to  call  Mahomed  Alee,  (if  Mahomed  Alee  is  still  in  life),  in 
order  to  prove  either  that  he  did  not  deliver  this  deed  as  he  says  ^ 
he  did  not,  or  that  he  did  not  act  in  that  transaction  as  their 
agent.  They  have  given  by  the  mouth  of  Amjaud  Alee  evidence 
far  more  satisfactory  than  any  statement  of  so  untrustworthy  a 
person  as  Mahomed  Alee,  that  that  person  was  not  their  general 
manager  or  their  mahager  at  all,  and  that  there  is  no  reason  to 
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^^^       (mnK>8e  ihat  he  acted  in  the  transaction  in  qoestidn  nnder  any 
MuBsuxAT  Bp^ial  authority  from  thenu 

^^^''^^'  tor  these  reasons  their  Lordships  are  of  opinion  ihat»  without 
▼.  relying  upon  the  evidence  that  has  heen  given  of  the  bad  chaiiao^ 
B^QUBKHiir.  t^  ^jf  ^jI^  phfcintiff,  or  of  the  fact  that  he  is  a  person,  as  he 
certainly  seems  to  have  been,  not  likely  to  have  had  the  means 
of  m^lni^g  the  advance  which  he  says  he  made,  the  judgment 
of  the  Zillah  Judge  was  correct,  and  they  will  humbly  advise 
Her  Majesty  to  allow  this  appeal,  to  reverse  the  judgment  of 
the  High  Court,  and  in  lieu  thereof  to  direct  that  the  appeal  to 
that  Court  be  dismissed,  and  the  judgment  of  the  Zillah  Judge 
affirmed  with  costs,  and  that  the  respondent  should  also  pay  the 

costs  of  this  appeal. 

Appeal  oMowed. 
Agent  for  appellants :  Mr.  Wilmm* 


^  Qm      BABODA  FROSAUD  M U :  LICK,  MiiKAeiR  or  Brbehauth  Sanntal,  a 
1872  LuHATic   (PLAiNTirr)   V.   LUTCHMBEPUT  SING  DOOGUE  akd 

February  8.  ahothek  (DbFendakts). 

>■  ■' 

See  alM>      £Qq  appeal  from  the  High  Court  of  Jndicatara  at  Fort  William  in  Bengali. 

JExeeution^SeGwity  hy  Manager^Act  VIII  of  1859,  $$.  232,  235,  &  245, 
S48— 272,  2S4i-'2S7-AUa6kment  wWuhU  8ale-^Concurrent  Orders  for 
AUaehment  in  different  DUtrieis, 

The  plaintiff,  as  manager  of  the  estate  of  her  hnsband,  a  Innatio,  obtained  a 
decree  and  attached  and  became  the  pnrcahaser  cf  the  lands  of  the  defendant 
is  execntion  of  the  decree.  The  Judge  repaired  her  to  give  secwrity  for  the 
proceeds  of  the  sale  before  he  would  allow  actual  possession  to  be  given  to  her. 
The  sale  was  confirmed,  but  several  months  elapsed  before  she  fotmd  security, 
and  mean-while  the  same  lands  were  attached  and  purchased  by  other  creditors 
under  another  decree  against  the  said  debtor,  and  possession  was  given  to  them. 
Held  (reversing  the  decision  of  the  High  Court),  the  title  of  the  plaintiff  must 
prevail.  The  security  was  ordered  for  the  protection  of  the  luaatie  against 
misappropriation  by  his  manager ;  it  was  not  a  proceeding  affecting  the  judg- 
ment-debtor.   The  second  sale  ought  not  to  have  been  ordered  or  confirmed. 

•        Under  the  Code  of  Civil  Procedure,  property  may  be  attached  without  view  to 
immediate' sale. 

A  Court  has  power  to  send  its  deciee  for  oononrrent  execution  into  several 

places,  although  in  ita  discretion  it  may  refuse  to  ezerciae  auch  power. 

^  PreM§nA  ;— T^  Bight  Hon'blb  Sib  Jaxbs  Cqlvils,  Sib  M.  Svith,  Sib  B. 

COLLISB,  AND  SiB   L.  PXEL. 
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Tnifii  wM  aa  »ppealfrotn  a  decision  of  <ihe  High  Court  (E^mp 1878    _ 

and  £.  Jackson,  JJ.),  dated  26th  March  1868  (1),  rerersing  saboda  I^bo- 
a  decision  of  the  Principal  Sadder  AmcOTi  of  Binagepore  dat^  ^^^^  Uv^^^'Ct 
Utii  April  1862.  LxttcL,^ 

In  July  1861,  Mooktakashee  Dabee,   as  manager  for  her  n^ooua'AKn 
hnsband,  who  was  a  Innatic,  got  a  decree  against  Jndoonath    ^o^hss, 
Bannyal  for  a  share  of  some  zemindaries  and  about  two  lakfaa 
of  rupees. 

When  Mooktakashee  Dabee  desired  afterwards  to  execute 
-his  decree  on  behalf  of  her  husband,  a  question  arose  under 
^he  terms  of  the  decree  as  to  her  right  to  do  so  without  being 
appointed  trustee  of  the  estate  bj  the  Court,  and  giving  suffi- 
cient securitj.  She  accordingly  applied  te  the  Court  of  the 
Principal  Sudder  Ameen,  which  had  passed  the  decree,  and 
tendered  certain  security  as  sufficient  to  cover  the  value  of  the 
lands  decreed  to  her  husband,  and  stated  her  intention  of  tender- 
ing further  security  to  cover  the  sum  that  would  be  realised  by 
sale  in  execution  of  the  properties  of  the  judgment-debtor,  and 
asked  that  she  should  then  be  declared  trustee  of  the  lands  and 
have  possession  given  to  her  of  them. 

The  Principal  Stidder  Ameen  overruled  an  objection  of  the 
judgment-debtors  against  splitting  the  security,  and  made  the 
order  following  :— 

"  That  at  presttnt  the  female-decree-holder  be  appointed  trustee  in 
respect  of  5a8.  Bgds.  2o.  2k»  of  the  zemindaries  mentioned  in  petition^ 
and  possession  be  given  in  dne  form  ;  that  a  certificate,  Ac,,  be  sent 
forgiving  possession  of  the  share  of  the  zemindaries  situate  in  other 
districts,  and  tlUt  the  execution  of  decree  be  proceeded  with.  Let  it 
be  known  that  on  the  decree-holder's  furnishing  security  for  the  money 
that  would  be  realized  by  the  sale  of  the  properties  of  the  debtor  and 
depoi»ited  in  future,  the  same  shall  be  paid  over  to  the  decree-holder, 
and  in  the  event  of  her  inability  to  do  so,  the  said  money  shall  be  sent 
to  the  Oolleotorate/'  ^ 

The  execution  case,  being  No.  54  of  1862,  did  accordingly 
proceed,  and  Mooktakashee  Dabee,  from  time  to  time,  had  sold, 
by  the  Bnrdwan  Court,  imder  the  decree,    properties  of  the 

(1).  f  W.  B.,  reported  as  Lutchmeeput  Sing  i>oogur  ▼.  Mooktdka$h€elM$€,  SSSl 
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l&n       JTidgmeat'debtctt'  within  the  jtirisdiotion  of  that  Court,   and 

.  Sabod  A  PBo-hdcaoie  the  purchaser  at  such  Bales,  setting  off  the  purchase- 

BAUD  ^mj^cs  mojj^y^  gjj^  giving  security  as  i^uired  by  the  decree,  to  the 

LuTCOTBB-  satisfaction  of  the  Court,  prior  to  being  allowed  to  take  poeses- 

PooaXTB   AND  BlOU* 

Having  thus  exhausted  the  effects  of  the  debtor  in  Burdwan^ 
she,  in  or  about  March  1864,  applied  to  the  Court  of  the 
Principal  Sudder  Ameen  of  Burdwan,  with  a  list  of  properties 
of  the  debtor  in  Zillahs  Moorshedabad,  Hooghlj,  and  Binage- 
pore,  and  having  shown  the  amount  that  had  been  already 
realized,  asked  for  a  certificate  under  ss.  284  and  285  of 
the  Code  as  to  the  debt  remaining  unsatisfied,  and  prayed 
that  orders  should  be  sent  for  the  attachment  and  sale,  in  the 
first  place,  of  the  properties  in  Moorshedabad,  and  for  the 
attachment  with  a  view  to  prevent  alienation  of  the  properties 
in  Hooghly  and  Dinagepore. 

The  Principal  Suctder  Ameen  on  19th  March  1864  made  the 
following  order>  headed  in  the  suit:-— 

'^  Balance  dne  to  the  decree-holder  after  deducting  the  sun  realised* 
principal  with  interest  and  the  present  costs,  being  Rs.  2,'$3,452-5-9-U 
besides  which  interest  shall  be  charged  on  Bs.  I,79,h98-I^18-1JL 
principal  from  the  29th  Februaiy  1864  at  1  per  cent,  per  inensem,    < 

"The  female  decree-holder  having  this  day  presented  a  second 
application  for  execution  stating  that  ere  this  in  the  former  execution 
case  No.  54  aforesaid,  she  realized  ont  of  the  amount  due  under  tho 
decree,  the  sum  of  Ks.  2,6d0  by  attachment  and  sale  of  the  properties 
of  the  judgment-debtor  situated  in  this  district,  and  praying  that  for 
the  realization  of  the  balance,  a  certificate,  &c.,  un<ler  ss.  284  and 
285  of  Act  VIII  of  1859,  be  first  sent  to  Zillah  Moorshedabad  for 
the  attachment  and  sale  of  the  properties  within  the  jurisdiction  of  that 
zillah,  and  that  a  ruhakari  (proceeding)  be  at  present  sent  to  Zillahs 
Dinagepore,  Booghly,  under  s.  235  of  the  said  Act  for  attachment 
hy  way  of  injunction,  in  order  that  the  judgment-debror  may  not  give 
away  or  sell  to  another  his  properties  appertaining  to  those  districts  . 
jt  appears  that  in  point  of  fact,  the  decree-holder  in  the  former  execu- 
tion case  No.  54  aforementioned  furnished  good  and  sufficient  security 
to  the  extent  of  fis.  28,500  according  to  the  direction  contained  in  the 
decree  whereupon  the  matter  of  obtaining  possession  of  her  husbftnd's 
5a6. 6g8.  2cs.  2k8.  share  of  the  semindaries  appertaining  to  this  district 
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andthedistnotof  DiiuMrepiNre,  and  in  Ihe  matter  of  delhrering  posses-         1872 


sion  to  the  extent  of  Rs.  25,tK)0  being  the  prooeeds  of  the  said  share,  ^^jj^j^  p^o. 
she  obtained  possession  of  the  said  share  of  the  aemindaries  in  this  Zillah    SAim  Moi»- 
and  Zillah  Dinagepore,  and  she  realized  the  snm  of  Bs.   2,690  by  the  sale         ^^ 
of  the  properties  in  this  district,  after  which  the  former  execution  case    i^oycrkm* 
was  stmok  off  on  the  31  st  December  of  the  past  year.    Whereas  the    vnr  Sin« 
seonrity  famished  by  the  deorae^bolder  has  been  found  good  and  snfEicient 
to  the  extent  of  Rs.  28,500,  whereof  Bs.  25,000  relative  to  possession  being 
deducted  out  of  the  balance  Bs.  3,600,  the  proceeds  of  the  properties 
within  the  jurisdiction  of  this  Court  whioh  the  deoree-holder  has  pur- 
chased on  her  own  bid  for  the  sum  of  Bs.  2.690,  and  filed  the  receipt  for 
the  amount  according  to  the  former  and  present  petition  filed  by  the 
deoree-holder  to  Be.  246-2«3-l-],  so  that  there  appears  nobarto  the  attach- 
ment and  sale  of  the  judgmentrdebtor's  properties  in  other  districts  to 
the  extent  of  proceeds  equivalent  to  the  balance   of  the  secnrity  Hs. 
3,253-13.16  2-2.    Bather,  in  the  event  of  properties  in  excess  of  the  sum 
of  Bs.  3,253-13-16-2-2  on  account  of  security  being  sold  by  auction,  the 
decree  holder  may  after  bidding  for  them  herself,  furnish  security  to  the 
extent  of  proceeds  of  the  above  sum  before  taking  out  oertifioate  of  poss- 
ession, and  after  depositing  the  seonrity,  take  oat  oertifieateo  f  possession. 
Under  sush  ciroumstanoes  it  being  necessary  to  transmit  oertifioate,  Ac 
first  to  Zillah  Moorshedabad  under  ss*  284  and  285  of  the  said  Act  for 
attachment  and  sale  of  the  properties  in  that  Zillah,  and  to  Zillabs  Dina* 

gepore  snd  Hooghly,  under  s.  235  of  the  Act  aforesaid  for  the  pnrpose  of 
preventing  alienation. 

Ordered* 

^*  That  a  copy  of  the  deoree  and  a  oertifioate  of  this  Conrt,  and  also 
a  copy  of  the  decree-holder's  petition  fcr  revifal  of  the  execution  with 
a  specification  at  foot  of  the  properties  in  Zillah  Moorshedabad,  be  sent 
by  a  copy  of  this  rtibdkdri  (proceeding)  to  the  Judge  of  Moorsheda- 
bad  for  attachment  and  sale  of  the  properties  in  that  district,  andthst 
a  certificate  of  this  Court  and  a  copy  of  the  decree-holder^s  petition  for 
revival  of  the  execution  with  a  specification  below  of  the  properties  in 
Zillah  Hooghly  by  a  second  copy  of  this  rubdkdri,  and  further  that  a 
certificate  of  this  Court  and  a  copy  of  the  decree-holder's  petition  for 
revival  of  the  exeoution  with  a  speoifioation  at  foot  of  the  properties  in 
Zillah  Dinagepore  by  a  third  copy  of  this  ruhdhdri,  be  forwarded  to 
the  Judges  of  those  districts  respectively,  with  a  request  that  the  Judge 
of   Moorshedabad  willy  nndtr  the  provisions   of   ss.   984  and  285  of 
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1873        the  Mid  Act,  pM8  the  pnfptr  orden  ivgsrdittg  the  uttatliineiit  and  sate 

Sasoda  P*o-  ^^  ^^®  praperties  of  the  jndgment-debfeor  situated  within  his  jurisdiction, 

SAun  MuL-   and  that  the  Judges  of  ZiUahs  Hooghly  and  Dinagepore  will,  nnder  the 

LIOK  M 

V,  provisions  of  s.  235  of  the  above  Act,  make  an  6rder  for  attadunent  ^^ 

PUT  Sin o    ^^®  properties  of  the  jadgmeni-debtor  withia  the  jvrisdiolieii  ef  their 

DoooPB  lyp  renpeotive  districts  with  a  view  to  prevent  aKenatkm,  ind  tfaafc  they  wiU 

be  pleased  to  give  intimation  thereof  to  this  Oonrt ;  and  that  the  execu* 

tion  case  be  struck  off  tlie  register  of  pending  cases." 

The  following  oertifieate,  dated  tlie  l»tii  MJuroh  1864^  was 
granted  by  the  Principal  Sadder  Atneen,  headed  as  a  certificate 
under  s.  285  of  Act  VHI  of  1859  :— 

*'  The  amount  specified  in  the  decree  of  this  Conrt  in  Civil  suit  No.  17, 
decided  on  the  »(>th  July  1861,  principal,  interest,  and  present  costs,  is 
Bs.  2.36,142-5-9-1,  whereof  the  decree-holder  in  the  former  execution  case 
having  parohasod  from  time  to  time  the  properties  of  the  jodgment^ 
debtor,  situated  within  the  juriadiotion  of  thfs  mlkih,  has  set  off  their 
price  against  the  amoont  due  to  her  under  the  decree^  the  sum  of 
Bs.  2,690  hehfig  deducted  of  lAiat  afwonnt,  principal  Ks- 1,79,896-15.18-1, 
and  intel^t  Rs.  58,256-6-0-3^8,  and  pfeeent  costs  Bs.  S96-10-I0,  total 
Bs.  2,33,452-5-9-l,  aif  per  account,  besides  which  interest  on  the  inincipal 
from  the  29bh  February  1864,  and  whatever  the  oosts  of  the  exeoation 
may  be,  shall  be  charged  in  the  acooont. 

*'  I  hereby  certify,  that  the  above  decree-holder  having  in  exeoation  of 
the  said  deoree  in  the  original  8mt»  the  application  for  eteontlon  being 
numbered  64,  obtained  possession  of  the  properties  in  this  district^ 
and  in  the  District  of  Dinagepore  out  of  the  properties  decreed  after 
furnishing  security  under  the  terms  of  the  decree,  has  filed  and  attested 
the  receipt  for  possession,  and  Out  of  the  amount  due  under  the  decree, 
in  the  said  fontter  esecution  case  No.  54,  she  having  purchased  the 
properties  of  the  judgment^debtors  within  the  jnrisdiotioii  of  thiap 
district  <m  her  own  bid  for  the  sum  of  Bs.  2,690,  after  attaching  and 
bringing  them  to  sale  has  set  off  the  amount  of  the  pnrchase-money 
ligainst  the  sum  due  under  the  decree,  and  filed  and  attested  the  receipt 
for  the  same.  The  balanee  Bs.  2,33,452-5-9-1  as  per  account  remains 
to  be  reaUaed.  No  property  of  the  jndgment^debtor  being  found  within,- 
the  jurisdiction  of  this  di8trict>  she  in  the  present  ezecutioa  case  applieif 
with  a  list  of  the  judgment-debtor's  properties  in  Zillahs  Moorshedabad, 
Hooghly,  and  Dinagepor^,  and  prays  the  rvbdikdrU  be  sent  for  the 
attachment  and   sale  under  ss.  284  and  265  of  Act  YIII  of  1859» 


u|  the  firat  place>  of  the  properiim  in  Ziliah  Koorsbedabiidj  and  Itir  the        187S 

^ttachmenfc,  with  ^  view  to  prevent  aUenfttion  tar  the  present  of  the  g^^      p^ 
properties  in  Zillahs    Hooghly  and  DinRgepore    under  the  provisions   g^m)  Mvlt 
of  8.  SS35  of  the  said  Act,  and  under  the  provisions  of  that  Act,  execution         ^'^^ 
of  decree  cannot  simultaneously  go  on  in  three  different  districts,  and  the  i^o^onxs* 
4ecreo*koMer  is  entitled  te  i^9CQver  the  balance  as  shows  on  this  accounf^     Ptrr  Sing 
with  interesU    Save  the  sum  of  Bs.  2,6^  credited,  no  money  whatever  I^oooub  avd 
has  been  relaiaed  by  exeoution.    Consequently t  in  aooordance  with  the 
prayer  of  the  decree-holder  in  her  appUoation  for  revival  of  the  execution, 
in  the  first  plaoe>  a  certificate,  &c.,  are  sent  to  the  District  of  Moorsheda- 
bad,  under  ss.  284  and  286  of  the  said  Act,  requesting  t^t  the  properties 
in  that  district  magr  be  attached  and  brofnght  to  sale.    Further  leteerti* 
fi,cate8,  Ac,  be  sent  under  the  provisions  of  ^.  98$  of  the  said  A0I4  fbr  the 
attachment,  with  a  view  to  pjevent  alionatipn  of  the  properties  in  Ziliah^ 
Hooghly  and  Diuagepore  to  both  those  Zillahs,  afterwards  to  those  pro- 
ceedings  for  attachment  and  sale  of  the  properties  in  Ziliah  Moorshedabad 
shall  have  been  oompletedi  the  proper  orders  will  be  passed  on  the  decree* 
holder's  application." 

TIiQ  present  suit  relates  only  to  the  property  and  prooeedings 
in  ezecntion  in  Dinagepore. 

The  reason  for  not  directing  the  sale  immediately  upon  the 
attachment  in  these  two  latker  distrietg,  was  that  the  Prineipal 
Sndder  Ameen  desired  first  to  see  what  wonld  be  the  result  of 
the  sales  in  Moorshedabad,  before  proceeding  to  sell  the  other 
properties  of  the  debtor. 

On  the  29th  of  June,  in  pursuance  of  the  above  order,  the 
following  proceeding  took  place  in  the  Court  of  the  Judge  of 
Dinagepore : — 

**  In  the  execution  of  the  decree  of  the  docree-hr.lder,  a  rnhdkdri  of 
the  Principal  Sndder  Ameen  of  Ziliah  East  Bnrdwan,  directing  that 
the  properties  «f  the  judgment-debtor,  situated  in  this  district,  be 
attached,  and  other  papers  having  arrived,the  properties  have  been 
attached  in  due  form.  It  being  now  unnecessary  to  keep  this  case 
pending, 

Ordered,   . 

s 

"  Thai  this  case  be  struck  off  from  the  list  of  pending  oases,  and  that 
the  papers  be  sent  to  the  Principal  Sndder  Ameen  of  East  Burdwan, 
by  a  copy  of  this  rubiMrL 

<Sd.)    K  Sardts, 
Judge.'* 
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1672  The  proceeds  of  sale  of  the  ]CoonhedAl)ad  property  ttmonntedt 

6ABox>i.PBo>  together  with  tl^e  prerioos  proceeds^  only  to  Rs.  7,690.    In 

^^^hKK^'^  consequence,  Mooktakashee  Dabee  applied  again  in  or  about 

9.         June  1865  to  the  Burdwan  Court  to  hare  the  record  sent 

^jTOTsSir  ^ ^^  Dinagepore  Court  for  the  purpose  of  oompletiag  the 
0ooauB  Alio  execution  proceedings. 

On  the  16th  of  June  1865,  the  Prinoipal  Sudder  Ameen  of 
Burdwan  upon  that  application  drew  up  a  certificate,  statmg, 
that  there  th^remained  due  on  the  decree,  after  aU  realiza- 
tions, Rs.  2,56,  406  and  fracttons,  and  ordered  as  follows  :*— 

''That  the  application  for  execution  and  other  papers  as  per  lisfc, 
together  with  a  certificate,  be  forwarded  by  a  copj  of  this  ruMk^^ 
under  ss.  284  and  285  of  Act  YIII  of  1859»  to  the  Jadge  of  Zillah  Dina- 
gepore* with  a  request  that  proceedings  in  execution  be  taken,  and  that 
this  case  be  struck  o£E  the  register  of  pending  cases  of  this  Court.  The 
docree-holder  has  stated  in  her  application  for  execution  that  Bs.  7,690 
have  been  realised  by  the  sale  of  the  jadgment*debtor*s  property  ;  of 
that  sum  of  Rs.  2,690  appear  to  have  been  realised  by  the  sale  of  the 
iudgment-debtor^s  property  in  this  Court.  With  regard  to  the  remainder, 
which  has  been  realised  in  Zillah  Moorshedabud,  the  decree-holder 
should  produce  proofs  of  Coorb  on  that  point  before  the  Judge  of  Zillah 
Dinagepore.** 

Upon  this  order  reaching  the  Conrt  of  the  Judge  of  Dinage- 
pore, the  Principal  Sadder  Ameen,  then  officiating  for  the  Judge, 
on  the  24th  June  1865,  ordered : — 

"  That  the  case  be  numbered,  and  the  decree-holder  do  appear  and 
prosecute  ;*' 

and  on  the  18th  of  July  1865,  the  Judge  ordered: — 

"  That  proclamation  of  sale  be  issued.*' 

On  the  4th  September  1865,  the  sale  in  execution  of  the 
properties  in  dispute  took  place,  and  Mooktakashee  Dabee  being 
the  highest  bidder,  they  were  knocked  down  to  her  for  the  sum 
of  Bs.  47,550. 
•  On  the  4th  December  1865,  the  Judge  of  Dinagepore  made 
an  order  in  the  execution  case  of  Mooktakashee  Dabee  against 
Judoonath  Sannyal. 

"  that  the  sale  be  confirmed,  and  on  the  auction-purchaser  Mookta- 
kashee Dabee,  filing  the  proper  stamp,  the  certificate  of  sale  and  the 
usual  writ  for  delivery  of  possession  be  granted.*'    The  reciting  part  of 
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this  ordelr  stated  the  fact  of   the    attachment,  and  the  proceedings        l^i 
generally  in  the  case.  Sxt    A^pRn- 

On  the  28th    of  December    1865^  the    Jadge    of   Dinagepore  sAunHuLLicx 

paaaed  an  order  in  the  same  execution  case  LtmsB^pur 

w  that  the  decree-holder  take  steps  to  obtain  the  certificate  of  sale,  and  ^^^  AMOiflBft 
possession  of  the  properties    sold,  by  famishing    security  to   the  proper 
extent." 

T^he  reasons  given  for  this  order  in  substance  were^  that  the 
proceeding  of  the  Burdwan  Court  of  March  1864  had  stated 
that  Mooktakashee  Dabee  was  required  to  give  security  in  the 
event  of  her  purchasing  herself,  and  that  it  appeared  that  the 
balance  of  security  remaining  after  the  former  purchases  fell 
far  short  of  the  value  of  the  property  now  purchased  by  her. 

l^he  respondents  were  then  seeking  to  have  the  same  propdiH<y 
sold  in  execution  of  ]a  decree  they  had  obtained  against  Judoo- 
nath  Sannyal  to  which  Mooktakashee  Dabee  objected  under  s.246 
of  the  Civil  Procedure  Code  ;  but  on  the  8th  of  January  1866, 
the  right,  title,  and  interest  of  Judoonath  Sannyal  in  the  pro* 
perty  in  dispute,  which  had  been  attached  by  the  respondents  in 
August  1865,  in  execution  of  a  decree  obtained  by  them  against 
Judoonath  Sannyal  on  the  29th  of  June  1852,  was  set  up  for 
sale  in  ezeoution  of  the  last-mentioned  decree,  and  purchased 
by  the  respondents  for  the  nominal  value  of  Bs.  630. 

On  the  28th   of  February    1866,  the    Judge  of    Dinagepore 

gave    the     respondents    a    certificate,    under    s.    259    of   the 
Code,  to  the  effect  that  they  had  on  the  8th  January  previous 
purchased  whatever    right,    title,  and  interest   the    judgment 
debtor  had  in  the  said  property  sold  by  auction. 

In  the  end  <tf  February  1866,  Mooktakashee  Dabee  peti- 
tioned the  Judge  of  Dinagepore,  objecting  to  the  respondents 
been  given  possession  of  the  lands  an  suit)  on  the  ground  that 
they  had  been  previously  sold  to  her,  and  that  nothing  had 
passed  by  the  sale  of  the  judgment-debtor's  interest  therein  to  « 
the  respondents,  and  stated  that  she  was  *'  trying  to  furnish 
security,  and  to  take  out  the  certificate  of  sale,  and  take  posses- 
sion." 

Thereupon  conflicting  orders  were    issued  by   the  Court  of  the 
Judge  of  Dinagepore  ;  on  the   6th  of  March    1866,  he    ordered 

31 
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1878  possession  of  the  lands  in  suit  to  lie  given  to  the  respondeata  as 
Baboda  Pbo-  purchasers,  and  on  the  17th  of  March  1866,  by  an  order 
■acdMjjllick  apparently  made  on  Mooktakashee  Dabee's  petition  of  objection 
LuTOHMBEPiTT  of    the  6th    Falgoon    1272    (16lh    February    1866),  it  was  or- 

SlMO   DOOOUB  ^  ^  . 


AND  ANOTBBA 


'*  That  as  long  as  the  security-bond  was  not  filed  and  approved,  so 
long  no  order  oool  d  be  made  regarding  possession,  and  as  long  as  that 
was  not  disposed  of,  so  long  the  delivery  of  possession-  to  the  other 
decree-holders  be  stayed" 

By  reports  of  the  Court  officers,  it  appeared  that  possession 
was  not  given  to  the  respondents  under  the  order  of  the  6th  of 
March  1866. 

On  the  19th  June  1866,  the  order  to  set  aside  which  this 
suit  was  instituted,  was  made  by  the  Judge  of  Dinagepore,  and 
was  as  follows  : — 

**  Both  the  petitioners  and  objector  in  this  case  have  oxecated  decrees 
against  the  judgment-debtor,  and  the  same  property  has  been  sold  in 
each  decree.  The  objector's  decree  was  first  executed,  and  at  the  sale 
she  became  purchaser  of  the  property* 

"  In  the  same  way  the  petitioners  also  becune  purchasers  of  the  said 
property  at  their  own  sale,  and  the  question  is  now  to  which  party  is 
possession  to  be  given. 

^  The  objector  claims  as  being  the  first  auction-purchaser,  but  I  per- 
ceive, in  the  proceeding  of  the  Burdwan  Civil  Court,  dated  March  1864, 
from  whence  the  order  for  attachment  and  sale  of  the  property  came* 
that  a  proviso  was  specifically  introduced  (in  the  event  of  the  objector's 
becoming  purchaser  of  the  property)  against  the  sale  in  her  favor 
becoming  absolute  until  a  certain  amount  of  security  had  been  furnished 
by  her. 

"  The  sale  took  place  on  4th  September  1865,  and  the  order  for 
depositing  security  was  communicated  to  the  objector, but  she  has  fafled 
to  comply  ?rith  the  requisitions,  urging  various  excuses  for  doing  so^ 
which  the  Court  declincis  to  consider.  Hence,  the  objector  has  not  yet 
received  a.  certificate  of  sale  under  s*  259,  Act  YIXI  of  1859. 

"  The  petitioners  havo,  in  the  meantime,  executed  their  decree,  and 
the  sale  of  the  property  took  place  on  the  8th  January  1866,  they  them- 
selves becoming  purchasers. 

*^  No  such  bar  as  to  their  obtaining  possession  exists,  as  in  the  case  o£ 
the  objector  r  and  as  the   latter  has  neglected    to  carry  out  the  conditions 


VOL.  X.]  PRIVY  COUNCIL.  225 

imposed  hy  the  Court  ordering  the  sale,  she  cannot  be  confirmed  as        1872 
pntohaaer.  Saeoda  Fro. 

**  Under  these  circumstances,  I  am  of  opinion,  the  petitioners  should  saubMullick 
be  put  in  possession  according  to  law ,  odered  accordingly.  j^^  totme^ot 


(Sd)  F.TUCKEB» 


SlNO  DooouR 

AND  ANOTHER. 


Possession  was  given  to  the  respondents  of  the  property  in 
suit  by  the  Nazir  of  the  Court  of  the  Judge  of  Dinagepore  ia 
August  1866. 

On  the  7th  December  1866,  a  proceeding  of  the  Principal 
Sudder  Ameen  of  Burdwan  was  drawn  up,  by  which  it  was 
recited  what  had  occurred  as  to  Mooktakashee  Dabee^s  execution 
and  purchase,  and  that  she  had  furnished  security  which  the 
Principal  Sudder  Ameen  considered  satisfactory ;  and  it  was 
ordered  that  a  copy  of  this  proceeding  should  be  sent  to  the 
Judge  of  Dinagepore,  and  he  should  be  requested  to  give  pos- 
session to  Mooktakashee  Dabee  of  the  property  in  suit  and  a 
bill  of  sale  (meaning  a  certificate)^  and  return  the  papers  to  the 
Burdwan  Court. 

On  the  arrival  of  this  proceeding,  Mooktkashee  Dabee  pre* 
sented  a  petition,  asking  to  have  effect  given  to  it  and  possession 
and  a  certificate  given  to  her. 

Oa  the  28th  of  December  1866,  the  Judge  of  Dinagepore 
refused  to  carry  out  the  order  of  the  Principal  Sudder  Ameen 
of  Burdwan,  on  the  ground  that  having  already  given  the 
respondents  possession,  he  could  not  now  give  it  to  Mooktakashee 
Dabee. 

On  the  8th  of  February  1367,  Mooktakashee  Dabee,  as  such 
manager,  as  before-mentioned,  filed  her  plaijit  in  the  Court  of 
the  Principal  Sadder  Ameen  of  Dinagep<»f,  asking  to  have  the 

Judge's    orders   set   aside,   and  possession  given  to  her  of  the-  « 
properties  in  suit. 

The  respondents^  by  their  written'  statement,  raised  three 
principal    objections :    first,   that     the    Judge    had    set    asid^ 

the  plaintiff's  sale,  because  she  had  not  furnished  security ; 
second,  that  a  certificate  was  necessary  to  give  title,  and  none 
had  been  given  to  the  plaintiff ;  third,  that  as  after  the  comple- 
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1872  tion  of  the  attachment  (*.  e.,  by  the  Dinagepor#  Court),  the  OQse 
BarodaPbo-  was  struck  off  from  the  number  of  the  file,  and  the  papers 
■AVD  MuLncK  ^^^^  transmitted  to  the  Burdwan  Court  on  the  19th  of  Jane 
LuTCHMBBPOT  1866,  the  attachment  was  not  in  force,  and  the  sale  was  not  yalid. 
AND  AMoraBB       In  one  paragraph  of  the  respondents'  written  statement  was 

the  following  statement : — 
"  That   the  sale  certificate  was  transmitted    by  the  Burdwan  Civil 

Court  on  the   19th  March  1864,    for  the  purpose  of  suing  out  execution 

of  the  decree  obtaiuod  by  the  female  plaintiff  in  attaching  under  the 

proYisions  of  s.  235/' 

The  Principal  Sadder  Ameen  held  that  by  the  sale  to  the 
plaintiff,  and  the  subsequent  confirmation  of  it,  the  interest  of 
•the  judgment-debtor  absolutely  passed,  and  nothing  remaind  for 
the  second  sale  to  operate  on.  That  as  to  Mooktakashee  Dabee 
not  fiaving  furnished  security,  that  might  hare  been  a  ground 
for  the  Court  of  Wards  to  intervene  on  behalf  of  the  laoatic'a 
estate,  and  to  take  it  out  ofthe  management  of  Mooktakashee 
Dabee,  but  could  not  invalidate  the  previous  sale.  And  as  to 
the  objection  that  there  was  no  second  attachment,  he  held  that 
as  no  prejudice  was  caused  thereby  to  the  defendants,  it  was  not 
open  to  them  to  raise  such  an  objection,  and  he  decreed  posses* 
sion  to  the  lady  on  behalf  of  the  lunatic. 

From  this  judgment,  the  respondents  appeal  to  the  High 
Court,  and  on  the  26th  of  March  1868,  a  Division  Bench  of 
that  Court  (Kemp  and  E.  Jackson,  JJ.)  allowed  the  appeal,  and 
dismissed  the  plaintiff's  suit  with  costs.  (1). 

On  review,  the  judgment  was  affirmed,  but  Jackson,  J.,  ad- 
mitted that  .he  found  that  the  former  judgment  was  erroneona 
in  stating  that  no  application  had  been  made  to  the  Burdwan 
Court,  and  that  no  certificate  had  been  transmitted  by  it  to 
the  Dinagepore  Court,  whigh  had  attached  and  sold  the  pro- 
perty, but  he  was  vf  opinion  that  the  plaintiff  below  ought  to 
•  have  made  a  direct  application  to  the  Dinagepore  Court  for 
attachment. 

Mooktakashee  Dabee  appealed  to  Her  Majesty  in  Council,  but 
pending  the  appeal,  the  present  appellant  succeeded  her  as 
manager  on  behalf  of  the  lunatic. 

(1)  9  W.  R.,  388, 
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Mp.  Come  and  Mr.  Doyne  for  the  appellant.  ^^^ 

Saboda   F&o- 

The    HighCoart    was  under  a  misapprehension   in    the  first  ^^^^"''^''"^^ 
jadgmenti    and  Kemp,  J.,  remained  under  it  in  the  judgment  on  lutcrmiefut 
review,   in  thinking  that  s.  285   had  not   been  complied   with,  Si^^\J[^^^« 
for  an  application  was  made    to  the  Burdwan  Court    as  appears 
by  the  respondents'  own  written  statement^  and  the  proper  docu- 
ments were  forwarded  to  Dinagepore.     There  was  no   necessity 
for  a  direct  application  for  execution  being  made  to  the  Dinage- 
pore Court,  but  even  if  that  had  been    necessary,  it  was  not  an' 
irre|;ularity  that    would  vitiate  the  sale,  but    would    be   cured 
by  8. 256    and    an   equitable    construction    of  the   law.     This 
latter  objection  was  never  raised  save  by  Jackson,  J.,  on  review, 
and  was  never  argued.    It  was  an  error  to  say    that  there  was 
no  attachment    existing  at   the  time  of  sale,    or  that    a  second 
attachntent  was  required.     Sections    257   and  259  of  the    Code 
show  that  the  sale  is  absolute  before  the  grant  of  the  certificate, 
and  the  certificate  is  but    evidence  of  the  sale    of  the  interest  of  ^ 
the  judgment-debtor. 

Sir  B.  Palmer,  Q.  C,  and  Mr.  Leith  for  the  respondents. 

The  Dinagepore  Court  had  no  jurisdiction  to  order  the  sale. 
The  condition  wasnot  complied  with.  There  was  ''  radical  vice'* 
in  the  proceedings  when  the  matter  was  first  sent  to  Dinagepore 
in  as  much  as  the  attachment  was  ordered  by  way  of  sequestra- 
toon  or  injunction  only,  and  not  as  the  first  step  in  executionwith 
a  view  to  a  sale,  and  so  iihere  has  been  no  actual  execution  within 
the  meaning  of  the  Code.  The  Burdwan  decree  was  not  sent. 
There  is  nothing  in  the  Code  authorizing  the  transmission  of 
these  certificates  to  several  Zillah  Courts  at  the  same  time. 
The  proceedings  are  irregular,  and  the  sale  to  the  lunatic's 
guardian  clearly  invalid. 

Mr.  Oowie  in  reply. 

Their  Lobdships  gave  the  following  judgment :— • 
In  this  case,  Mooktakashee  Dabee,  the   manager  of  the  estate 
of  her   husband— a  lunatic— (,of   which  the  appellant  is  now 
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1872  manager)  obtained  a  decree  in  the  Zillah  Conrt  of  East  Bardwan 
Saboda  Pbo-  ^S^^°^^  Judoonath  Sannyal,  for  upwards  of  two  lakhs  of  rupees. 
saudMdllick  a  small  sum  only  having  been  realized  in  that  Zillah,  pro- 
LuTCHMBSPUT  coediogs  were  taken  to  obtain  execution  of  the  decree  on 
fiiNo  DoooDE  properties  of  the  defendant  Judoonath  Sannyal  within  the  iuris- 

AN1>  AMOTHEE.  ^       *^  -i 

diction  of  the  Zillah  Courts  of  Moorshedabad,  Eooghlyi  ana 
Dinagepore.  It  is  with  reference  to  what  was  done  in  Dinage- 
pore  that  the  questions  arise. 

In  March  1864^  a  certificate  and  other  papers  were  sent 
by  the  Judge  of  East  Burdwan  to  the  Judge  of  Dinagepore, 
the  terms  of  which  will  be  hereafter  adverted  to*  Some  time 
afterwards^  but  the'precise  date  is  not  given,  the  Judge  of 
Plnagepore  attached  the  lands  of  the  defendant  in  his  Zillab, 
which  form  the  subject  of  the  suit.  On  24th  June  1865«  another 
certificate  was  sent  from  the  Judge  of  Burdwan  ;  and  on  the 
4th  September,  the  lands  of  the  defendant  were  sold  under 
the  decree  to  Mooktakashee  Dabee,  the  decree-holder,  and  by 
*  an  order  of  the  Judge  of  Dinagepore,  of  the  4th  December 
1865,  the  sale  was  confirmed,  and  a  writ  of  possession  directed. 
It  appears  that  the  Judge  of  Dinagepore,  in  pursuance  of  the 
order  of.the  Judge  of  Burdwan,  required  Mooktakashee  Dabee 
to  give  security  for  the  proceeds  of  the  sale  before  ho  would 
allow  actual  possession  to  be  given  to  her.  Several  months 
elapsed  before  she  found  the  securitjr,  and  meanwhile  the  pre- 
sent defendants,  by  order  of  the  Zillah  Judge  of  Dinagepore, 
obtained  attachment  and  sale  of  the  s.ame  lands  under  a  judg- 
ment obtained  by  them  against  the  same  debtor  Judoonath 
Sannyal ;  and  on  the  6th  January  1866,  the  lands  were  sold  in 
execution  of  their  decree,  and  purchased  by  themselves«  and 
possession  afterwards  given  to  them. 

Mooktakashee  then    brought   this  suit    against  the  present 
defendants  (the  resp6vxdents),  asserting  her  title  under  the  first 
•  judgment  sale.    It   is    conceded    that  her  title    must   prevail, 
unless  the  sale  under  her  execution  can  be  invalidated. 

The  ground  on  which  the  Zillah  Judge  directed  the  giving  of 
possession  under  the  second  sale  to  the  respondents  was  that 
Mooktakashee  having  failed  to  give  security,  the  sale  to  her 
became  nuU«    It  is  plain  that  this  ground  is  utterly  untenable^ 
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The   security   was   ordered  for  tbe  protection  of  the    lonatio       ^^^ 
plaintifE  against  misappropriation  by  tus  manager.    It  was  not  saroda  Pro- 
a  proceeding  affecting  the  judgment-debtor,  and  was  entirely  "^""^^^"^^ 
collateral  to   the  conrse  of  the  suit  between  the   judgment-  Lutcbmbfvt 

Sing  Dooour 

creditor  and  judgment-debtor.  The  omission  to  give  this  and  ▲Harass 
3eourity  could  not  in  any  way  affect  the  title  which  had  vested 
in  the  plaintiff  by  the  previous  sale.  This  decision  of  the  Zillah 
Judge  had  the  effect  of  causing  the  omission  by  the  lunatic's 
manager  to  do  an  act  intended  to  secure  the  fruits  of  his  judg- 
ment to  him,  to  operate  so  as  to  deprive  him  altogether  of  them, 
and  hand  them  over  to  the  second  judgment-creditor.  It  is 
much  to  be  lamented  that  such  a  misconception  should  have 
taken  place. 

Their  Lordships  also  consider  that  the  Zillah  Judge  was  in 
error  in  granting  the  order  for  the  second  sale  under  the 
respondnent's  attachment,  and  confirming  the  purchase  by  him, 
when  the  sale  of  the  same  lands  had  already  taken  place  under 
Mooktakashee's  attachment,  and  the  purchase  by  her  under  that 
sale  had  beeen  confirmed,  and  had  not  been  set  aside.  Their 
Lordships  cannot  find  that  this  conrse  was  in  accordance  with 
the  Code  of  Procedure,  The  titleliad  vested  in  Mookatakashee 
by  the  sale  under  her  attachment  and  until  it  was  set  aside 
there  was  nothing  upon  which  the  second  sale  could  operate. 
This  course  inevitably  created  a  conflict  between  the  two 
decree-holders,  who  became  purchasers  at  the  judicial  sale, 
under  their  respective  attachments,  and  led  to  the  erroneous 
order  of  the  19th  June  1866,  which  ordered  the  posse^^sion  to 
be  given  to  the  respondents.  Such  a  course  also  is  in  any  case 
clearly  contrary  to  the  interests  of  debtors  as  well  as  creditors, 
as  it  is  obvious  that  when  property  is  offered  at  a  second  sale, 
with  the  cloud  cast  on  the  title  by  the  subsisting  first  sale,  it 
would  be  likely  to  go  for  an  inadequate  price. 

In  the  present  appeal,  however,  it  was  contented  at  their 
Lordships'  Bar,  by  Sir  Boundell  Palmer,  that  the  proceedings 
in  the  Oourt  of  Dinagepore,  which  resulted  in  the  sale  to  the 
plaintiff  were  without  jurisdiction,  and  that  the  sale  under  them 
was  invalid  on  the  ground  of  a  ^'  radical  vice"  in  the  proceed- 
ings when  the  matter  was  first  transmitied  by  the  East  Burdwan 
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1872  Judge  to  Dinagopore  in  this: — that  the  lands  of  the  jadgmetit- 
Saboda  Pro-  debtor  were  ordered  to  be  attacbed^not  as  the  first  setp  in  aneze- 
baodMxtllick  cation  which  might  terminate  in  a  sale,  bat  by  way  of  seqaestra- 

mm 

LuTCHMBBPtrr  tion  or  injanction  only,  and  therefore  that  the  proceedings  were 
Sing  Dooour  ^^^  ^^  execution  or  a  step  in  it  within   the  meaning  of  the  Oiril 

AND  ANOTHSK.  \  ^  .  ^     ^i        i^     -i 

Procedare  Code.  It  is  plaiUi  however,  on  reference  to  the  Code, 
that  property  may  be  attached  without  view  to  immediate  sale* 
The  groap  of  clauses,  ss.  232—245,  nnder  the  heading  ''of  the 
execution  of  decrees  for  money  by  attachment  of  property/' 
prescribe  the  manner  of  attaching  the  varions  kinds  of  property 
and  dealing  with  them  when  attached*  Section  243  shows  how 
debts  and  immoveable  property  are  dealt  with,  and  provides 
modes  of  satisfying  the  decree  by  them,  without  sale.  Another 
groap  of  sections,  248 — 272,  headed  *'  of  sales  in  execution  of 
decrees,'^  provide  the  procedare  in  case  it  becomes  necessary  to 
sell.  It  is  obvious  from  these  sections  that,  in  the  case  of  landsj 
the  process  of  attchment  and  the  order  for  sale  may  be  distinob 
and  separate,  and  that  there  may  be  a  complete  execution 
of  a  decree  under  an  attachment  without  any  order  for  sale* 
Then  procedure  is  provided  for  the  exeeation  of  decrees  out 
of  the  jurisdiction  of  the  Court  in  which  they  are  made.  Beo- 
tion  284  and  following  clauses  empower  the  Judge  on  applica- 
tion, '^  unless  there  be  any  sfficient  reason  to  the  contrary,''  to 
traubmit  a  copy  of  the  decree  with  a  certificate  that  satisfaction 

of  it  has  not  been  obtained  in  his  jurisdiction,  and  a  eopy  of 
any  order  for  execution  of  such  decree  that  may  have  been 
passed,"  to  any  Court  to  which  the  applicant  may  wish  the 
decree  to  be  executed/'  The  Court  to  which  they  are  sent  is  to 
file  them,  and  s.  287  enacts  thaf  the  copy  of  any  decree,  or 
of  any  order  of  execution,  when  filed  in  the  Court  to  whic'd  it 
has  been  transmitted  for  execution,  shall  for  such  purpose  have 
the  same  effect  as  a  decree  or  order  for  execution  made  by  such 
•    Court." 

The  certificate  or  order  of  the  Judge  of  Burdwan,  of  19th 
March  1864,  sent  to  the  Judge  of  Dinagepore,  contains,  in 
substance,  a  'recital  or  statement  of  the  decree  of  the  East 
I^urdwan  Court,  the  amount  recovered  by  execution,  the 
balance  due,  and  that  tho    docrec-holder  had  given  a   list   of 


voc;  x]  MiivT  cousroiii.  M8 

propeities  in  Zfllahs  Moovshedibad,  HoogUy  and  DinageporOj       ^^^^ 
atid  ihen  declares  that ''  a  oertiftcate,  &c.,  are  sent''  to  Moordie*  Saboda  Pbo- 
dabady  'under   ss.   284   and   885,    requesting   tliat   properties  "^^^  ^^ 

in  that  district  may  be  attached  and  brought  to  sale,  and  that  ^q^^^uii 
certificates^  Ac.,  be  sent  tinder  s.  285  for  attachment,  with  Asa>  ahotukb. 
a  view  to  prevent  alienations  of  properties  in  Zillahs  Hooghly 
and  l^inagepore.  It  ends  thus,  '*  afterwards,  when  proceedings 
for  attachment  and  sale  of  the  properties  in  Hoorshedabad  shall 
have  been  completed,  the- proper  order  will  be  passed  on  the 
decree-holder's  af  plication/* 

The  objection  was,  in  effect,  that  this  order  treated  the  attach- 
ment directed  to  be  made  in  Dinagepore  as  an  injunction  or 
sequestration  only.  Tlieir  Lordships,  however,  think  that  this 
was  not  so,  bnt  that  it  was  meant  that  the  attachment  should  be 
a  proceeding  in  execution  of  the  clecree.  The  proceeding  waS| 
on  the  face  of  it,  declared  to  be  a  direction  to  attach  under 
6.  285;  and  that  section  only  authorises  the  attachment  fts 
a  step  in  execution.  No  doubt,  every  attachment  involves  an 
injunction,  which  is  indeed  one  of  its  necessary  effects.  But 
when  an  act  of  a  Court  can  be  so  construed  as  to  have  an  opera- 
tion consistently  Vith  law,  it  would  be  contrary  to  ordinary 
rules  of  construction  to  attach  to  it  another  signification  which 
would  altogether  destroy  its  effect.  Their  Lordships,  therefore^ 
consider  that  what  the  Cmrt  intended  to  do  was  to  transmit  the 
proceedings  to  the  three  zillahs  for  execution,  with  a  direction 
that  the  first  process  of  execution,  viz.,  by  attachmant,should  take 
place  in  all,  but  that  further  proceedings  under  the  attachments 
should  not  be  taken  in  Hooghly  and  Dinagepore  until  the  re- 
sult of  the  completed  execution  in  Hoorshedabad  was  known. 
It  has  been  already  pointed  out  that  the  procedure  of  the 
Code  contemplates,  in  the  case  of  lands,  the  issuing  of  separate 
orders,  subsequent  to  the  attachment,  for  the  sale  or  other  dis- 
position of  them. 

A  more  important  point  involved  in  the  case  is  whether  the 
transmission  could  be  made  to  the  three  Zillah  Courts  concur* 
rently,  for  th«)  purpose  of  execution.  On  consideration  of  the 
Code>  their  Lordships  can  find  nothing  to  prevent  this  being 
done.    On  the  contrary,  the  procedure  is  well  adapted  to  allow 

32 
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1S78      of  it,  and  of  its  being  done  most  bentficfiaUj  for  tlie  €r8ditor» 
SABODiTpRo^  Mid  withonfe  ifijostice   to  the  debtor.    If    it  were  not  8O9  the 
iAVD  MuLLicK  debtorjmight  be  able  to  get  rid  of  his  property  before  it  oottW 
tuTcRMBBFOT  bo  ftttaohed.    On  the  other  hand,   there  is   provision  for  the 
Sing  Doooub  proteotion  of  the  debtor^    for  the  issuing  of  the  ezecntion  in 
more  Isillahs  than  one  is  made   snbjeot  to  the    oontrol  0£  the 
Judge,  who  may  refuse  to  do  so^  where  ha  saw  there  was ''  any 
sufficient   reason    to   the    contrary''    (s«  286).    Agian,  after 
the   attachments  have   been  granted,  if   there  should  be  any 
ground  of  complaint^  the  debtor  and  any  parties  interested  may 
appljE»  under  the  provisions  of  the  Code,  to  remove  or  stay  pro- 
ceedings under  them.    It  would»  no  doubt,  in  many  cases,  be  a 
right  exercise  of  the  discretion  of  the   Court  not  to  act  on  the 
power^  and  to  refuse  to  send  a  decree  for  concarrent  execution 
into   several   places;    and  when  it  did  act  on  it,  it  woold  bCf 
in  many  cases,  proper  to  impose  terms   on  decree-holders,  that 
they  should  not  proceed  to  sale  nnder  all  the  attachments  at  once* 
This  is  really  what  was  meant  to  be  done    here,   although   it 
was  not  done  in  a  very  good  and  satisfactory  form. 

The  case  is  thus  reduced  to  the  objectioo,  that  a  copy  of  the 
decree  was  not  transmitted  to  Dinagepore*  The  High  Court  rest 
their  first  judgment  on  the  ground  that  no  copy  of  the  decree  or 
of  the  certificate,  that  satisfaction  had  not  been  obtained, was  sent. 
The  latter  docament  clearly  was  sent.  In  the  judgment  on  re- 
view,  Mr.  Justice  Jackson  came  to  the  conclusion  that  both  were 
transmitted.  Mr.  Justice  Kemp  alone  retained  his  former  view. 
Assuming  that,  if  no  copy  of  the  decree  was  sent,  the  attach- 
ment made  at  Dinagepore  would  be  without  valid  authority, 
which  their  Lordships  do  not  find  it  necessary  to  determine,  it 
lies  on  the  defendant  to  prove  that  it  was  not  transmitted.  The 
Judge  at  Dinagepore  acted  on  the  certificate  by  attaching  the 
lands,  and  afterwards  sold  under  that  attachment.  The  maxim. 
^  thereforOi  omnii  prcesumuntur  rite  ease  acta,  must  prevail  until 
the  contrary  is  shown.  It  certainly  is  nob  shown  by  the  docu- 
ment of  19th  March  1864  (1),  for  it  is  there  stated  that  '•  cer- 
tificates^ Ac,"  were  sent ;  nor  by  the  memorandum  of  the 
attachment  (2)  which  refers  to  the  ruhakari  '*  and  other  papers'* 

(1)  dnte,  p.  21s.  (2)  Dated  29th  Jane  18ti>4,  ante,  p.  219. 
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having  arrived.    On   llie  oontrary,  it  may  be   presumed  from  _ 

them    that   all  necessary  ^documents  were    transmitted.    It  is  Sakoda  Pro. 

said  that  it  mnst  be  inferred  from    the  order  whioh  preceded         ^ 

the  document  of  the    19th    March  that  it  was    not  intended  to  i^tcpmbwct 

OING   DOOOUR 

send  the  copy   of   the    decree  to  Dinagepore.    This»    perhaps^  a.ni>  anotbb». 

may  be  inferred  from  that  document  taken  alone,  but  it  would 

not  be  safe  to  act  on   such  an    inference  to  annul  the  attach^ 

ment  and  sale,  especially  when  it  is  consistent  with  the  lanij^afpo 

of  the  fsnbsequent  documents,  that  the  copy  was  sent  with  the 

other  papers  on  the  19th  of  March  ;  or,  at  all  events,  before  the 

Attachment  was  made. 

On  the  whole,  their  Lordships  consider  that  the  appeal  should 
be  allowad ;  and  will  humbly  advise  Her  Majesty  that  the 
decree  of  the  9igh  Court  should  be  reversed,  (hat  the  decree  of 
the  Principal  Sudder  A.meen  should  be  executed,  and  that  the 
appellant  should  have  the  costs  of  the  litigation  in  India  and  ot 

this  appeal* 

Appeal  aUowed^ 

Agents  for  appellants  :  Messrs.  Watkins  and  Latiey. 
Agent  for  respondents  :  Messrs.  Walters  and  Qush\ 


PULL  BENCH. 


Before  Sir  Riehrd  Oottch,  JB^,,  Ohirf  Justice,  Mr.  Justice  L,  8,  Jaekeon  187*2 

Mr,  Justice  Qlovert  Mr.  Justice  Mitter,  and  Mr.  Justice  Pontifex.  Deo.  2. 

CALLY  CHURN  MULLIOK  w.  BBUGGOBtJTTY  OHUEN  MULLIOK. 
In  ths  XATTHt  aw  tum  Pbtitiok  or  B£NUD  BEHAEI  MULLIOK. 

AdXL  of  1868-8H«iidtt  Be$iieni  and  domkiled  ia  OaHdutta^Mt^ority  of. 

The  age  of  vm^xAky  of  a  Hiada  leaideiii  and  domiciled  inlthe  town  of  Cttknltft      Be^'sho 

and  not  poMowod  of  aqy  property  in  the  mofnssilt  ia  the  end  of  fifteen  years.  l^  B.L.B.  74L 

X2  B.L.JBL  361^ 

Ths  following  questions  were  referred  on  August  21s(;^  1872^ 
by  Macpherson,  i.,  for  the  opinion  of  a  Full  Bench  :-*- 

1.    ''  What  is  the  age  of  majority  of  a  Hindu  resident  and 

domiciled  in  the  town  of  Calcutta^  and  not  possessed  of  any 
property  in  the  mof  ussil  ? 
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^^^  2.    To  what  extent  does  Aot  XL  of  1858  have  opecatioii  on 

CalltGrvbn  persons  resident  in  the  town  a£  Galoatta  V* 

uLiicK         rpj^^  grounds  of  reference  were  stated  as  follows ;— • 
Bhtooobuttt     ti  The  petitioner^  Bennd  Behari  Mallickj  is  entitled  to  have 
MuLucK.    certain  moneys  which  are  now  in  Coart  in  tho  .bands  of  the 
•i^"^^       Receiver  paid  over  to  him  on  his  attaining  majority.    He  applies 
MATTER  or     for  payment  of  the  money    now,  on    th^  gronnd  that  he  has 
OF  BiNUD    attained  majority.    He  states  in  his  petition  (whioh  is  verified  :— 
ifuLUCK,     '  T^^  yonr  petitioner,  is  a  resident  of  Galcntta  from  his  birth 
and  domiciled  therein,  and  that  Bomanath  Mnlliok,  the  father 
of  yonr  petitioner,  was  also  a  resident    of  Galcntta  aaid  domi- 
ciled therein,  and  that  ponr  petitions  has  no  properties  sHnated 
in  the  mof nssil ;  that  yonr  petitioner  is  of  the   age  of    sixteen 
years  and  six  months,  and  hss  therefore  attained  his  majority.' 

This  raises  the  question  whether,  nnder  Aot  XL  of  1858, 
eighteen  is  the  age  of  majority  of  Hindos  resident  and  domicilsd 
in  the  town  of  Calcutta,  and  not  possessed  of  property  in  the 
mofnssil. 

Until  quite  recently  sixteen  was  always  deemed  to  be  the  age 
of  majority  among  Hindus  in  Calcutta  :  but  doubts  have  been 
entertained  on  the  subject  since  the  decision  of  the  Full  Bench 
in  the  case  of  Madhuafidan  Manji  v.  Debigobinda  Newgi  (1)  ; 
and  in  Jadunath  Mitter  v.  Foyle  Chand  Dutt  (2),  Phear,  J., 
held  that,  by  the  operation  of  Act  XL  of  1858,  the  period  of 
minority  extends,  among  Hindus,  to  eighteen  years,  as  well 
within  the  ori&rinal  civil  jurisdiction  of  the  High  Court,  as 
within  the  jurisdiction  of  the  civil  Courts  in^the  mofussil.  More 
lately  the  same  learned  Judge  held  in  Archer  v.  Wathina  (8) 
that  an  Eurasian  in  Calcutta,  who  is  not  an  European  British 
subject,  comes  under  Act  XL  of  1858,  and  therefore  attains 
majority  at  eighteen  years. 

The  question  was  raised  before  me  (but  not  decided)  in  the 

*    case  of  In  the  goods  of  Oungaprasad  Ooaain  (4),  and  also  before 

the  Appellate  Court  in  tbe  same  case  on  appeal  (5).    In  his 


(1)  1  B.  L.  R.,  F.  B.,  49.  (4)  4  B.  L,  B.,  App.,  4a. 

(2)  7  B.  L.  R.,  607.  (5)  5  B.  L.  R.,  W. 

(3)  8  B.  L.  B^  ^72. 
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jadgment  in  ttie  case  of  KamiMMproMd  Boy  r.  SriiMUJaga-       ^^^ 
damba  Daai   (1),  Markby,  J.,  states    that  an,  in    the   coarse  of  Callt  Chusn 
evidenoe,  it  appeared  that  ;One  of  the  parties  was  of  the  age  of    ^^^^^^^ 
seventeen  yeara^  "  and  as  it  has  been  held  that  a  Hindu  does  BsoeooBmrFr 
not  come  of  age  till  eighteen,  he  had  ordered  a  guardian  for    muIltck. 
I^im  to  be  appointed,  &c/'  

lit  THB 

It  appears  to  me  that  Act  XL  of  1858  was  intended  to  annlv    »*"««  of 
to  the  mofussil^  and  not  to  persons  in  the  town  of  Calcntta  and    o»  Bbnud 
not  possessed  of  property  in  the  miofussil.    But  the  matter  is  a     mulliok 
very  important  one,  and,  therefore,  I  refer  it  for  the  decision  of 
a  Pull  Bench/' 


The    Advocate-  General,  oflPg  (Mr.  Paul  and  Mr.     Wood/roffe 
for  the  petitioner. 

Mr.  Lowe  for  the  plaintiff. 

Mr.  Kennedy  for  the  ddf endanti  who  was  the  petitioner's  guar- 
dian. 

Mr.  PfUUips  for  the  Receiver. 


The  Advocate-OeneraL — The  title  of  Act>  XL  of  1858  cannot 
be  taken  into  consideration  in  construing  the  Act— 7  Bac.  Abr., 
452,  To  ascertain  the  purposes  of  the  Act,  we  must  look  at  the 
Segulations  repealed  by  s.  1*  and  in  lieu  of  which  the  Act 
was  passed.  All  those  Uegulatipns  relate  to  the  mofussih  S.  29 
of  Act  XL  of  1858  says  : — "  The  expression  *  Civil  Court,'  as 
used  in  this  Act,  shall  be  held  to  mean  the  principal  Gpurt  of 
original  jurisdiction  in  the  district,  and  shall  not  include  the 
Supreme  Court ;  and  nothing  contained  in  thii  Act  shall  be 
held  to. effect  the  powers  of  the  Supreme  Court  over  the  person 
or  property  of  any  minor  subject  to  its  jurisdiction."  Then 
8.  26  defines  [who  are  minors  for  the  purposes  of  the  Act.  A 
person  who  has  no  property  would  not  be  within  the  scope  of 
the  Act,  nor  would  he  be  disentitled  to  sue  for  wprk  and  labor 

(1)  5  B.  L.  B„  517. 
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1872      done  after  he  baa  attained  the  age  of  sixteen.     [jACfKSov^  J*. 

Cat.lt  OnvBsi  referred  to   &  2,]     I  sabmit  that  the   Act    merely    relates  to 

MuLLioK    the  case  of  Hindos  holding  property  in  the  mofassil-     The  view 

BHiToooBom  taken  by  Phear,  J.>  in  Jadbunath  Mitter  v.  Boyh  Ohand  Butt  (1) , 

MuLuoK     ^  incorrect.    It  rests  on  a  fallacy   resulting  from  his  having 

taken  the  title  and  preamble  of  the  Act,   and   drawn  an  arga* 

Kattbb  or  ment  therefrom  ;  bat»  as  I  have  already  shown,  the  title  cannot 
^"'bin?^  be  looked  at,  and  the  preamble  leads  rather  to  an  inference  con-* 
BcBABi     trary  to  that  drawn  by  his    Lordship. 
MuLUBK.       j^   ^  ^.^  .^  ^j^^^    ^^  ^]^^^    II  ^y^^    Clonrt  holds  that  the 

period  of  majority  in  the  presidency  town  is  sixteen  years, 
there  would  be  an  anomaly  ;  bat  there  most  be  anomalies  where 
two  separate  Courts  have  to  apply  different  laws.  From  the  very 
commencement  the  Legislatnre  has  guarded  itself  against  interfer- 
ing with  the  law  of  Hindus  in  presidency  towns.  Had  it  intended 
to  make  eighteen  the  age  of  majority  for  all  purposes  in  Cal- 
cutta, it  would  have  expressed  that  intention  in  clear  language, 
but  not  only  has  it  omitted  so  to  dO|  but  the  whole  history  of 

Legislature  on  the  subject  shows  that  such  was  not  its  intention; 
the  Succession  Act,  the  Hindn  Wills'  Act,  and  both  the  Limita- 
tion Acts  specially  fix  the  age  of  majority  for  the  purpose  of 
those  Acts  respectively ;  this  would  have  been  unnecessary  if 
Act  XL  of  1858  had  once  for  all  fixed  the  age  of  majority  at 
eighteen.  The  words  ''for  the  purposes  of  the  Act"  are  words 
of  restriction  limiting  the  application  of  the  Act  to  those  cases 
only  in  which  the  Act  itself  is  invoked.  [Couch,  C.J.^-The 
Full  Bench  decision  in  Madhvsudan  Manji  v.  Dehigohinda 
Newgi  (2)  goes  beyond  that,  and  we  are  bound  by  the  Full  Bench 
decision.]  I  do  not  think  that  that  has  been  the  invariable  prac- 
tice, for  instance,  in  the  case  of  Mahomed  Akil  v.  Asadunniasa 
Bibee  (3),  a  Full  Bench  decision  was  after vrards  set  aside  by  a 
Bench  of  six  Judges  [Jaokson,  J.— In  tiiat  case  it  was 
*  held  that  the  minutes  written  by  three  Judges,  who  had  retired  or 
were  no  longer  members  of  the  Court,  could  not  be  looked  on  as 
judgments  so  as  to  influence  the  decision  to  be  giren  on  appeal* 

(1)  7  B.  L.  B.,  607.  (3)  9  W.  R.>  1. 

(2)  1 B.  L.  R.,  F.  B.,  49, 
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By  a  role  (1)  passed  in  Jaly  1867,  erery  decision  of  a  Foil  Bench       ^872 
18  to  be  treated  as  a  oonclnsive  aathority  npon  the  point  of  law  qallt  CHURir 
or  neage  having  the  force  of  law,  determined  by  the  Foil  Bench^     Mttluok 
unless  it  be  (subsequently)  reversed,  or  a  contrary  rule  be  laid  BHiroooBUTT 
down  by  the  Privy  Council.    Couch,  C.  J.— It  would  be  better    HulIrcK. 
iu  future  if  it  were  strictly  the  practice  to  consider  that  a  Full        — 
Bench  decision  settles  the  law.]     I  would  only  draw  the  Conrt's  mattbb  ow 
attention  to  the  fact  that  the  High  Court  of  Bombay  has  ruled  ™  ^nmoR 
differently ;  see  the  sapplement  to  Thomson  on  Limitation,  p.  7      Bivabi 
note.    In  Archer  v.  Waikins  (2),  Phear,  J.,  held  that  Act  XL  ot         ^  ^'' 
1858  was  applicable  to  Eurasians.    If  that  is  correct,  the  Act 
does  affect  the  powers  of  this  Court.    In  In  the  goods  of  Ounga* 
prasad    Chaain    (8),    Macphersoui   J.,    though    he  refuses   to 
express  any  opinion  on  the  point,  does  seem  to  think  that  Act 
XL  is  a  mofussil  Act. 

No  objection  was  raised  either  on  behalf  of  tiie  plaintiff  or  of 
the  guardim  to  the  order  prayed  for« 

Mr.  Phillips  for  the  Receiver. — ^It  is  not  disputed  that  the  pre- 
amble of  Act  XL  of  1858  may  be  considered  in  constraing  the  Act. 
The  preamble  is  followed  by  a  series  of  provisions  describing  how 
the  Civil  Courts  are  to  act  iu  respect  of  the  property  of  minors 
But  the  Act  does  not  affect  the  powers  of  the  Supreme  Coart 
which  all  along  has  a  similar  jurisdiction  in  respect  of  Hindus 
in  Calcutta.  The  Act,  I  submit,  recognizes  those  powers,  whil^ 
it  brings  persons  in  the  mofussil  under  the  jurisdiction  of  the 
Civil  Courts.  The  Full  Bench  decision  recognizes  the  appli- 
cability of  the  Act  to  persons  with  respect  to  whom  its  provi- 
sions might  be  put  in  force  although  none  of  its  provisions  have 
in  fact  been  put  in  force,  and  it  may  well  be  that  s.  26  was 
intended  to  define  the  age  of  maj  »rity  both  for  the  Civil  Courts 
in  the  mofussil  and  the  Supreme  Courts  in  presidency  towns 
In  Jadunaih  StUter  v.  Boyle  Ohand  Dutt  (4),  Phear,  J.  answered 

(1)  BuU  pasted  July  1867.—*'  Every  mittee  of  the  Privy  Coanoil.     A  FaU 

deciBion  of  a  FnH  Bench  shaU  be  treated  Bench  shall  consist  of  liot  less  than  fir^ 

asaoonbliisiveaathority  upon  the  point  Jndges."  See  Bronghton's  OiyU  Prooe- 

of  law,  or  osage  having  the  force  of  law,  dare,  4th  edition,  App.,  710. 

determined  by  the  Fall  Bench,  unless  it  (2)  8  B.  L.  ft.,  372. 

be  (sabseqnently)  reversed,  or  a  contrary  (3)  4  B.  L.  E.,  App.,  43. 

rule  be  laid  down  by  the  judicial  Com*  (4)  7  B.  L.  B..  at  p.  614. 
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^^*        Ihe  argnment  that  his  constractioii  of  the  Act  would  affect  tlie 

Gallt  Gbub«  powers  of  tbe  Court  by  observ  ng  that  it  woald  only  extend  the 

UvhucK.     period  of  time  daring  which  those  powers  could  be  exerted  ; 

BRT7oooBTrrnr  bnt  there  is  yet  another  answer,  mz.*  that  any  alteration  in  the 

HmxTc^*    age  of  majority  can  only  affect  the  staiua  of  person  who   are 

minors  :  the  power  of  the  Court   over  minors  will  he  the  Same 

In  trs 

MATFBR  ov  but  tho  persous  who  are  minors  will  be  different.  [Couch,  0.J.«-— 
*"of  ^bInud*  ^*  ***®  Court  could  not  order  the  property  under  its  control  of 
Bbuakt  a  person  under  eighteen  to  be  made  over  to  him,  that  would  he 
affecting  the  powers  of  the  Court.]  I  submit  not;  it  could 
scarcely  be  said  that  the  powers  of  the  Court  over  infant 
foreigners  subject  to  its  jurisdiction  would  be  affected  by 
a  Jaw  of  their  native  country  which  should  alter  the  age  of 
majority.  The  argument  against  the  construction  put  upon  Act 
XL  by  the  Advocate*Greneral  derived  from  the  inconvenience 
which  would  arise  from  the  same  person  having  a  double  stctttis 
is  a  very  strong  one  if  admissible. 


The  Advocate-Oeneral  did  not  reply  on  the  arguments  as  to 
the  extent  of  Act  XL  of  1858  ;  bat  submitted  that  the  true  con«- 
Btruction  of  the  rule  referred  to  by  Jackson,  J.,  was  that  the 
decision  of  a  Full  Bench  might  be  reversed  by  another  Full 
Bench.  [Couch,  C.J. — Only  where  it  .has  been  reversed  by 
the  Privy  Council.] 

Cur.  adv.  vuU* 

The  judgment  of  the  Court  was  delivered  by 

« 

Couch,  C.J.  (who,  after  reading  the  questions  referredy  con- 
tinued).-—'Having  heard  these  questions  argued  by  the  Advocate* 
Goneral,  who  appeared  for  the  petitioner,  we  thought  it  advis" 
able  before  giving  our  opinion  to  learn  what  rule  had  been 
followed  by  the  Supreme  C  jurt,  and  afterwards  by  the  High 
Court  since  the  passing  of  Act  XL  of  1858,  and  before  the 
decisions  mentioned  in  the  order  of  reference.  We  ^therefore 
caused  a  search  to  be  made  among  the  records  of  the  Court  on 
the  Original  Side,  and  the  result  of  it  is  this  :«— 
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In  Ke$rut  Ohimder  Sweat  v.  ttolodh$^  Qhcae,  a  report  wag       ^^^ 
made    by   Morgan^    J.,    on    the   22iid    of  April  1863,  iiadiog  OAUTOavKi 
tiuit  tbe  infant  plaintiff  Bhoobamnohnn  Ghose  had  attained  his     ^^^i^>» 
foil  age  of  sixteen  years;  and  an  order   dated  the  6th  of  May  BBi7M0Bin!<nr 
ISaa  was  made,  diseiiargiiig  the  next  friend  of  the  plaintifP,  and    vt^um. 
Viewing  him  to  prosecute  the  suit.  IirMt 

In   D^efuhr  NarcAn  Boy    v.  Obhoy    Churn  Sen  it  having  J^'S^ 
been  proTOd  by  affidavit  that  the  plaintiff  had  attained  the  age  ^BunnT 
of  sixteen  years,    an  order  was  made  on  the  15th  December  1 863     ^^^ 
discharging  the  next  friend  of    the  plaintiff,  and  allowing  him 
to  proseonfte  the  snit. 

In  Anunda  Qopal  I>utt  v.  The  Secretary  oj  state,  Levinge; 
J.,  made  a  report  dated  SOfeh  January  1864,  finding  that  the 
40fwdant  Bhoobnnmohnn  Datk  had  attained  his  full  age  of 
qisniMl.  years^  on  which  an  order  was  made  on  the  25th  of 
February  1864,  direeting  th/b  defendant^a  share  of  the  fund 
in  Court  to  be  paid  to  him^ 

In    Ahund   LaU    Vutt    v.    Sreemutty  Moruymohun  Dosaee,  an 
order  was  made  on   the  25th  of  August  1864,  discharging  the 
next  friend  of  Anund  Lall  Dutt,  and   allowing  him  to  continue  • 
the  suit,  as  he  had  attained  the  age  of  sixteen  years. 

In  Monohfir  Doss  v.  BullUb  Doss,  an  order  was  made  on 
the  Uth  of  January  1867,  discharging  the  Receiver  as  to 
Eamkissen  Dosses  share  of  the  property,  and  directing  hie 
share  to  be  delivered  to  him,  he  having  attained  the  age  of 
sixteen  years.  In  the  same  suit  a  like  order  was  made  on  the 
10th  of  September  1868.  as  to  Radhakissen  Doss'a  share  of  the 
property,  he  haying  attained  the  age  of  sixteen  years. 

In  Pertab  Chunder  Sett  v.  Tacoor  Bass  Sett,  an  order  was 
made  on  the  23rd  of  March  1871.  discharging  the  Receiver, 
and  directing  the  plaintiff's  share  of  the  property  to  be  delivered 
tp  iiim,  as  he  had  attained  the  age  of  sixteen  years. 
,  In  Monmothonauth  Day  and  Onathnauth  Day  v.  Aushootosh 
Day,  a  report  was  made  by  gir  Charles  Jaokson*  on  the 
24th  of  September  1862,  which  found  that  the  plaintiff  Mon- 
mothonauth Day  had  attained  the  full  age  of  sixteen  years,  and 
an  order  was  made  on  the  Uth  of  June  1866,  directing  the 
arrears  of  maintenance  and  future  maintenanoe^  to  be  paid  to  him 

$3 


288  BENGAL  LAW  EKPORTS.  [VOL.  X 

1872         oat  of  ihe  fund  in   CJourt.    In  the  8ame  snit  a  report  by  Pheafy 

Oallt  OHuaH  ^-t   WM  filed  on  the  8th  of  Angast  1866,  finding  that  the  other 

MvLLicK     plaintiff  Onathnanth  Day  had  attained  his  fall  ap^e  of  aizteen 

;BRtTOflOBUTt  years;  and  an  order  was   made   on  the  2ad   of  March  1867^ 

HiTLLioK.    directing  the  arrears  of   maintenance  and  f  atnre  maintenanoe  to 

,*IT       be  paid  to  him  oat  of  the  f and  in  Conrt.    Then,  in  the  same 

HATTBE  0v    salt,  an  order  was  made,  dated  the  8th  of    Angast  1872»  dis- 

'or  BcmD*  ^^^S^Q?  ^^^  Receiver,  and  directing  the  property  in  his  handa 

BuABi     to  be  delivered  and  paid  to  the  plaintiffs. 

Bose  Y.  Sreemvity  Kamulmonee  Daaase,  Otool  Ghander  Bosa 
having  attained  the  age  of  sixteen  years  an  order  was  made 
for  the  discharge  of  the  next  friend. 

In  Sreemutty  OobincUoondery  Dabee  v.  Bern  Chunder  Oasaain 
bund  Qopaul  Chvmder  Ooasain,  an  order  was  made  on  the  Mth 
of  December  1871,  discharging  the  gnardian,  od  litem,  Gbpanl 
Ghander  Gossain  having  attained  the  age  of  sixteen  years. 

In  another  suit,  Sreemutty  Unnopooma  Dossee  v.  Bhoohun 
Mohun  Neoghy,  an  order  was  made  on  the  19th  of  Septem- 
ber 1872  for  the  discharge  of  the  next  friend,  the  plaintiff 
having  attained  the  age  of  eighteen  years ;  and,  sabseqnently 
in  another  case  (In  the  goods  of  prosonno  Ooomar  Tagore, 
dece(Med)f  on  the  20th  December  1872,  on  the  statement  that  the 
gnardian  of  the  infants  had  declined  to  act  farther,  and  that 
one  of  the  infants  had  attained  his  majority  or  age  of  18  years 
an  order  was  made  that  another  guardian  shonld  be  appointed 
for  the  other  persons  who  were  still  infants. 

It  seems  that,  until  the  order  of  Markby,  J.,  .in  the  case  of 
KamiTchaprasad  Boy  v.  Srimati  Jagadamha  Dasi  (1),  the 
age  of  mojority  of  a  Hindu  resident  in  Calcutta  was  considered 
in  this  Gourt  to  be  sixteen  years.  It  does  not  appear  that  there 
was  any  argument  upon  the  question  before  Markby,  J.,  made 
the  order  which  he  refers  to  in  his  judgment  in  KanUkhaprasad 
Boy  Vf  Srimati  Jagadamha  Daei  (1).  In  the  argument  in 
Jadunath  Mitter  y.  Bolye  Chani  DuU  (2) ,an  unreported  decision 
of   Norman,  J.,    to   the   same  effect   is  quoted,  but  the  data 

(I)  5  E.  L,  B«,  508,  at  p.  617  (2)  7  B.  h.  B.,  607. 
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of  it  is  oot  given.    In  the  case  before  Fhear^  3»,  Jadunath  ^ 
Mirier  r.  Bolye   Chand  Dutt{l),  the   question    was    argned,  Gaily  Chuw 
and  the   decision  reserved.    This   was    in  August  1871,    from        ^^ 
which  time  it  seems  that  decision  has  been  followed.     In  con-  BwroaoBUTBr 

Ububm 

aidering   the  questions  referred    to  us,  we  cannot  overlook  the     Mitlucik, 
fact  that  for  more  than  ten    years  after  the  passing  of    Act  XL      i^jj^a 
of  1868,  the   Judges  of  this   Court  sitting  on   the  Original  Side    matmb  o» 
did   not  consider    that  it  had  made   any   alteration   in   the  law    ov  Bxnuo 
administered  by  this  Court  on  its  Original  Side  as  to  the  age  of    j^^^^ 
majority  of  Hindus  which  had  been  held  in  the  Supreme  Court— 
Nocoor   Bysctck    v.  Oopaulchund  Seal  (2)— to  be    sixteen  years.. 
And  no  doubt  this  view  of  the  law    must  have  been  frequently 
acted  upon    during  those  years,  and   many  titles  to    property  in 
Oaloatta    must  depend  upon  it.     However   great  the  inconve- 
aieaces  which  would  arise  from  our  coming  to  a  decision  mvalid*- 
ating  those  titles   mig^ht  be,  we  should  be  bound  to    do  so,  if  the 
constmctionof  the  Act  were  clear  ;    but  if    it    is  doubtful,  this 
inoonvenience  may  be  a  reason  for  following  what  we  may  regard 
as  the  oontemporaoeous  exposition  of  the  Act. 
.  The  question  depends    upon  what   is  meant  ift  s.  26  by    the 
words  **  for  the  purposes  of  this  Act,  every  person  shall  be  held 
to  be  a  minor,  who  has  not  attained  the  age  of  eighteen  years.^ 
The  title  of  the  Act  is  ''  an  Act   for  making  better  provision  for 
the  care  of  the  persons  and  property  of  minors  in  the  Presidency 
of  Fort  William  in  Bengal.''     If  we  looked  only  at    the  title  and 
8.   26,    we    might  say  that  the  town    of  Calcutta  was    within 
the  purposes  of  the  Act,  it  being  included   ia  the  Presidency  o£ 
Fort  William.    But  the  title  of  an  Act,,  although  it    may  some- 
times aid  in  tKe  construction  of  it,  is    mot  a  safe  expositor  of  the 
law,  being  often  loosely  and  carelessly  inserted*    And  there  ia 
the  established  role  that,  in  the  exposition  of  Statutes,  the  inten- 
tion is  to  be  deduced  from  a  view  of  the  whole  and  of  every  part 

«(afcea  apd  eompared  together.    The  generat  statement  in  the  titlo    ' 
and  preamble  of  the  Act  is  not  sufficient  to  show  what  are  its  pur- 
po^.  I  We  must  look  for  them  in  the  provisions  which  are  made- 
in  it.    The  purpose  is  stated  generally  in.  s.  2,  viz.^  the  subiecl- 


(1)  7  B.  L.  E.,  cor-  (2>  Mor.  Sep.,  82l 
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1872       iBg  to  the  jurisdictioa  ol  the  Oiril  Co^rt  the  caro  of  the  penote 

GkuLTCuvm  ^^  ^  minors  (except  European  BritieAi  sabjects)  atid  the  ehair||^ 
UvhiMM     qI  t^eir  property,  except  proprietors  of  estates  ''  who  have  been  Of 

BBiwMimY  shall  be  taken  under  the  proteotion  ol  the  Court  o£  Wards/'  Tkt^ 
2C^^     sections  which  follow  contain  provisions  for  effecting  this,  And  «re 

*    followed  by  s.  26.    We  think  the  word  "  purposes"  there  refimi 

UAvrmt  tif    ^   ^^^  provisions  in  the  preceding  sections.    Then  s.  29  definee 

nni  PBtimK  the  expression  **  Civil  Court*'  as  used  in  the  Act  to  be  the  priar 

^    Bbbabi     ^ipal   Court  of  original   jurisdiction  in  the   district,  and  not  tp 

MofifiicK.    jixQiacLe  the  Supreme  Court.    Consequently,  none  of  the  powers 

conferred  by  the  Act  could  be  exercised  within  the  jurisdiction 

of  the  Supreme  Court.The  proviso  that  nothing  contained  in  ihe 

Act  should  bo  held  to  affect   the  powers  of  the    Supreme  Convt 

over  the  person  or  property  of  any  minor  subject  to  its  juriodio- 

tion  was  unnecessary,    and  seems   to  have   been  inserted  from 

abundant  caution. 

We  think  the  construction  which  was  first  put  upon  die  Aoti^ 
ibat  it  did  not  alter  the  Hindoo  law  in  Calcutta  is  to  the  ftga  oE 
majority,  was  the  right  one ;  and  that  such  a  change  was  not 
intended  by  the  legislative  authority  when  the  Act  was  passed. 
If  it  is  desirable  that  the  law  should  bo  uniform  in  Calcuttfib 
and  the  mofnssil,  it  may  be  made  so  by  the  Legislature  without 
affecting  exisiing  titles,  which  must  be  affected  by  a  decision  of 
this  Court,  as  we  should  declare  what  the  law  has  been  sinoA 
the  passing  of  Act  XL  of  1858.  As  to  Phear,  J.'s  reason  that  we 
ought  not  to  attribute  to  the  Legislature  the  intention  to  set  up 
for  the  same  persons  two  standards  of  majority,  one  to  pi^evail 
in  the  mofnssil,  and  the  other  in  Calcutta,  we  think  the  answer  is 
that  two  standards  have  been  set  up  in  the  Mofnssil  by  Emu- 
lation XXYI  of  1793,  and  it  was  the  state  of  the  law  until 
Act  XL  of  1858  was  passed.  It  appears  to  us  that  the  grounds 
upon  which  the  Full  Bench  came  to  the  deeission  in  Madhuimdah 
•  Maryiy*  Debigahmda  Newgi  (I)  do  not  apply  to  the  qaoatiiilii 
before  us* 

We  think  the  first  question  should  be  answered  by  SAying  that 
the  d^ge  of  majority  in  such  a  case   is  the  end   of  fifteen   yeard. 

(1)  1  B.  L.  B.,  49. 


VOL.  X.] 


Hiaa  COURT. 


241 


Theteoond  (jaeetion  does  not  Mise  in  the  cade^  ik  being  stated  that       ^^<^ 


tiie  petittoner  has  no  property  in  the  mofussil.     We  will  not  Callt  Cburn 
undertake  now  to  define  to  what  extent  the  Act  may  operate     ^^^^^^ 
when  a  person  resident  in  the  town  of  Calcntta  has  property  in  Buvooovum 

,v         ^x       -1  Churn 

tlie  nMnosfiU.  Mulliok. 

Attorney  for  the  plaintiff :  Baboo  Womeah  Chunder  Banerjee^      ^^  ™« 

TBB  PsTinON 

Attorney  for  the  petitioner :  Baboo  Oreeah  Ohunder  Jlitter,        ok  Benud 

Bkhasi 

Attorney  fof  the   petitioners's  guardian  ;    Babo6  Sremath    ^^^^^<^^* 
Chunder. 

Attorneys  for  the  Receiver  :  Messrs.  Hernera,  Sanderson^  and 
Tipton. 


O&IGINAL  OIYII4. 


Before  Mr,  Jttstice  Macpkerson, 


SAJMOHUN  BOSBT  avd  ▲hothbr  v.  THB  EAST  INDIAN  fiAILWAT 

COMPANY. 


187S 
BepU  9  to 
13^ 
Jurisdiction— Leliers  Patent,    1865,   cl   12— -4ci   VITJ   0/ 1859,  «•  6— ^m« /or      NovAS. 

Land-^Nni8ane»*^Aet$   done  under   Potoera 'con/erred   by    the   Legislature^ 

Se9.  I  <if  iS^^^Ak  XLTI  of  IW^Xscmd  taken  for   PMie   Purpoeee^ 

If4^Mti^»^^4e€ree^^me  (d  aiaie  uilHeenee — Liberty  to  apply. 

The  plaintiffs,  the  owners  and  oooapien  of  a  house  and  premises  in  Howrah,      ^^  ^>e 

1.4B  li  R^  18 
sued  for  an  injiinotion  to  restrain  a  nuisance  oanse  Ijy  certain  workshopSiforges^and  *^*"-"""»  **• 

foniaoe*  ereeted  lii^  t^  Aefinditoli»  and  for  damages  for  injary  done  thereby. 

Tb^dslsodaatlivieraABaflinv^CkMnpahyfiioorpiMrtiled  under  an  iot  of  Jtolia« 
xnont  for  the  purpose  of  making  and  maintaining  railways  in  India»  and  by  an 
agreement  (entered  into  under  their  Act  of  Incorporation)  between  them  and  the 
Sast  India  Cotnpany,  they  ttoe  anthori^ed  and  dkeoted  to  make  and  maintain 
wAoh  rfldl^tay  ttaitioas,  oflloes,  teaehiiiefy,  and  oilier  works  (ooaneotediriMi  makings 
naSataMUPft  aad  i^riqgtliecaflways)  asthoBast  India  Oofapany  might  deem  * 
B#(MBary  or  ezpadient.  Tba  woritthopa  oomplaiiKd  of  were  Greeted  in  1867  nadar 

the  sanction  of  the  Bengal  Geyenunent  on  land|wrohased  hry  the  Gotmmont  ia 
1854  for  the  purposes  of  the  railway  under  Begnlation  I  of  1824  and  Act  XLII 
of  1800,  tod  whkdi  had  bete  <nad^  iPrtif  to  the  defendants.  • 

M^ldf  that  the  suit  was  in  fei^vmam^  and  not  a  snit  ''for  land  or  other  immoveable 
property,"  within  the  meaning  of  d.  12  of  tlie  Letters  Patent  18ef,  or  of  a.  5  of 
Act  VIU  of  1859. 
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1872  Eeld  further,  %  iraiMnoe  lutTiiig  been  proved  to  eiM,  tliat  la  to  wy,  tnob  anBoy* 

— -'^—  aiioe  aa  materially  interfered  with  the  ordinary  comfort  of  human  exiatenoe  in  the 

RAJUOHinr   novuie  and  cansed  senaible  injury  to  the  property  of  the  plaintiffa,  the  defendanta 

ff^  ooald  not  plead  laches  or  acquiescence  on  the  plaintiffs'  part,  aa,  npon  the  plaintiffa 

E-  1.  I^.  Co.  complaining  In  May  1870,  the  defendanta  had  admitted  that  there  was  anniaance, 

and  had  np  to  June  1871  made  Tarioiia  efforta  to  abate  it.  Nor  could  tiiedafaBdaate 

eacape  liability  on  the  ground  that  the  naiaance  had  been  caused  by  them  in  the 

reasonable  ezerciae  of  powera  conferred  npon  them  by  the  Legislature. 

An  injunction  waa  granted  restraining  tiie  defendanta,  and  liberty  to  apply  waa 
reserved  in  the  decree.  On  a  motion  by  the  deiandantai  aupported  by  an  alldaTft 
ahowing  the  altorationa  whidh  they  proposed  to  make  with  the  Tiew  of  abating  the 
nuiaaaoe^  and  alleging  that  a  period  of  three  montha  waa  required  to  carry  out 
these  alterations,  and  that  a  refusal  to  grant  this  time  would  neoesaitato  the  closing 
of  the  Company's  workshops  and  would  occasion  great  inoonvenienoe,  the  Court 
granted  the  time  aaked  for,  on  the  conditions  that  the  defendants  paid  the  ooata 
of  the  application,  and  did  all  they  poaaibly  could  in  the  meanwhile  to  preren 
annoyance  to  the  plaintiffs. 

The  plaintiffs  in  this  cas8^  the  owners  and  oocupiers  of  a 
honae  and  premises  in  Ohandnu^ree  Road^  Howrah,  sned  for  an 
injonotion  to  restrain  the  continuance  of  a  nuisance  arising^ 
from  certain  f nmaceSj  chimneys,  forges,  and  other  works  erected 
by  the  defendants  in  1867^  opposite  and  close  to  the  plaintiffs' 
premises,  and  to  reeover  damages  for  the  injury  done  thereby. 
The  plaintiffs  stated  in  their  plaint  that  "  by  reason  of  smoke, 
blacks,  and  other  gaseous  effluvia  arising  from  the  said  fire  fur- 
naces, &c.,''  entering  their  house,  they  were  annoyed,  their  moye- 
able  property  injured,  and  their  house  and  premises  rendered 
unfit  for  convenient  and  comfortable  habitation,  and  diminished 
in  value. 

The  defendant  disputed  the  plaintiff'  title  to  the  premises 
injured  ;  the  jurisdiction  of  the  Court ;  the  &ot  '9!  the  alleged 
nuisance  ;  and  the  right  of  the  plaintiffis,  even  if  thererwere  a 
nuisance,  to  an  injunction  or  damages  in  respect  of  it,  since  it  had 
been  caused  by  the  defendants  on  land  taken  by  the  Government 
for  the  purposes  of  the  railway^  and  in  the  careful  and  reason- 
•  able  exercise  of  powers  conferred  by  the  Legislatnre  ;  and  they 
contended  finally  that,  if  the  plaintiffs  ever  had  any  remedy, 
they  had  lost  it  by  their  laches  and  acquiescence. 

The  defendanto  had  previously  raised  the  question  of  juris- 
diction before  Markby,  J.,  in  an  application  to  have  the  plaint 
taken  off  the  file  on  the  ground  that  the  suit  was  for  land  or 
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olber  immoveable  propeirty ;  but  his  Lordftbip  had  diamiased  the       ^^^ 

applicatioii,  as   be  waa  o£  opinion  that  the  suit  was  not  a  suit  KAjMoeaii 
for  land  within  d.  12  of  the  Letters  Patent^  1865^  and  also  that         p. ' 

ike  defendants  were  personally  liable  to  the  jurisdiction  of  the  ^'  ^*  ^'  ^* 
High  Court  by  reason  of  their    carrying  on  business  in  Cialcutta» 
where  their  chief  offiice  was  situated. 

The  defendant  Company  was  incorporated  under  12  &  13 
Yict.^  c,  98^  for  the  purpose  of  making  and  maintaining  railways 
in  India,  tend  by  an  agreement  of  the  17th  August  1848  entered 
into  under  that  Statute  between  the  Bast  India  Company  an^ 
the  Railway  Oompanyy  the  latter  was  authorited  and  directed 
to  make  and  maintain  such  railways,  stations,  offices,  machinery 
and  other  works  and  convenience  (connected  with  the  making, 
maintaining^  and  working  the  railways)  as  might  be  deemed 
necessary  and  expedient  by  the  East  India  Company.  This 
agreement  had  been  subsequently  confirmed  by  the  Imperial 
Oovemment* 

# 

The  workshops  complained  of  were  erected  by  the  defendants^ 
tinder  the  sanction  of  the  Bengal  Government,  on  land  origin* 
ally  belonging  to  the  plaintiffs'  father,and  purchased  from  him 
by  Gtovemment  in  1854  for  die  purpose  of  the  railway  under 
Regulation  I  of  1824  and  Act  XLII  of  1850,  and  which  had 
been  duly  made  over  to  the  defendants. 

At  that  time  the  plaintiffs'  present  house  was  a  mere  bungalow 
without  an  upper  story,  bat  since  then  the  plaintiffs  had  repaired 
and  largely  added  to  it.  In  1855  a  portion  of  the  upper  story 
was  built ;  and  in  1864  several  rooms  were  added  both  on  the 
lower  and  upfier  floors.  The  defendants'  workshops  were  built 
shortly  after,  but  they  had  originally  been  used  as  carriage  shops 
and  for  other  purposes  which  caused  no  nuisance.  Since  1863 
they  had,  as  the  plaintiff  alleged,  been  used  in  the  manner  com« 
plained  of.  In  May  1870  the  plaintiffs  called  the  defendants'  atten* 
tion  to  the  annoyance  arising  from  large  volumes  of  smoke  and 
soot  thrown  out  by  chimneys  recently  erected  by  the  defendants 
opposite  their  premises,  and  which,  at  the  defendants'  request, 
they  pointed  out,  and  they  subsequently  repeatedly  complained  to 
the  defendants  of  the  nuisance.  In  answer  to  their  letters  the 
defendants  replied  that  they  were  taking  steps  to  remove  it,  and 


S44  BENGAL  LiW  &BPOBTS.  n^OL.  Z 

^^^       they  did  in  faot  make  eztotwiTe    alterfttiMSi  i^ddiflg  MfemI  nsm 

JtAjwounN    ehimtieyfi  and  raising  some  already  batliu    Tbeir  endeavovrs  to 

^^*       proride  a  remedy  however  proving  ineffectaal,  the  plaintiffsi  oa 

8. 1.  &.0a  {^)|Q  23rd  Agast  I87i»  called  opon  them  either  to  8top<  the  worln^ 

or  to  Mow  the  plaintiffs  oompensstion,  and  apon   their  veioeal 

the  present  suit  was  brought. 

The  i$sae$  raised  at  the  trial  were  >-^Did  a  nnisanoe  eziit ; 
if.  ao^  was  it  aetianable :  was  the  suit  barred  by  likpae  of  tine. ; 
and  had  (ha  Court  jurisdiction  to  entertain  itr 

Mr.  Kenn&dy,  Mr.  Ingram,  and  Mr.  Waodrojh  for  the  plaintiffsi 

The  Advocate-Oeneral  offg.  (Mr.  Faul)^  Mr.  Pfi%lUp8^  and 
Mr.  Allen  for  the  clefendants. 

Mr.  ilennecly.— 'The  plaintiffs*  title  cannot  be  challenged. 
Mei*e  possession  is  sufficient  to  enable  them  to  maiii^n  the 
wit — Bkuban  tlohtm  Banerjeey.  BlUoU  (1).  'Hie  fact  that 
the  lauds  were  acquired  for  a  public  pnrpose  would  not  giva 
the  defeadants  any  higher  right  then  those  possessed  by  an 
ordinary  purchaser.  The  Qoverument  did  not  confer  on  the 
defendants  the  rights  to  use  their  land  to  the  detriment  of 
others,  even  supposing,  the  works  weve  Beoesaary  for  the 
existence  of  the  railway.  The  Act  ineorporating  the  defendant 
company  embodies  the  Company's  Clauses  Aot  only^  but  not 
the  Lands  or  the  Railways  Glauses  Acts  ;  the  defendants  there- 
fore  have.no  special  powers  except  those  give^  by  the  first  men- 
tioned Act — The  Kitig  v.  Pease  (2).  Even  that  case  was  ques** 
tioned  by  the  Exchequer  Chamber  in  Brand  v.  The  Hammersmith 
und  CUy  Etailway '  Co,  (3)  [Mr.  PA.t72^.-— That  judgment  was 
reversed  by  the  House  of  Lords  (4).]  'ihen  see  Tipping  v.  The 
SL  Helen's  Smelting  Co,  (5).  The  objection  to  jurisdiction  can- 
*  not  be  supported.  The  suit  is  in  no  sense  a  suit  for  land  ; 
see   Say  a  Loo    v.  ifga  Paw    Loo    (6).     [MacphsbsoNjJ* — In 


(I)  6  B.  L.R.,  85.  (4)  L.  R.,  4  H.  L.,  171- 

<2)  4  B.  A  Ad ,  30.  (5)  4  B.  &  S.,  608. 

(3)  L.  H,,  2Q.  B.,  223.  (d)  6W,  B-,  Civ.  Eef .,  4 
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OoMt^  V.  Baman  (1),  MaUnB,  V,-0.,  gfrwted  an  injuMkioii  to       ^^     . 
Mslrttm  a  man  from  sKootiag  over  a  moor  \n  fcbe  north  of  Sook*    Ei^oHuy 
Isnd.    The  owner  of  the  moor  leased   it  to  A^  aad  Babseqaently  v. 

getthig  a  better  offtr  leased  it  Uy  B.  A  implied  for  aa  in jnctiop  ^^^*^ 
VigaiiHrt  BftaiA  obtained  it  on  the  gronnd  that  it  was  a  parely 
persomal  matter.]  Is  Rdbinffon  v.  Oarey  {2),  this  Coart  gave 
dbiMkiget  ia  an  aotion  for  trespass  to  a  hoase  at  Barrackpore* 
[MA4i)rtta90ii»  J.--rThat  oaee  was  removed  for  trial  before  the 
High  Court  in  the  exproise  of  its  extraordinary  original  oi^U 
jarisdictioii.]     The  plaintiffs  oomplain  not  merely  of  the  injury 

to  their  preiai9e3,  but  also  of  tho  p^sonal  injury  to  themselves. 

The  AdioociUe^Oeneral  for  the  defeadants,«r-No  action  will  lie 
against  the  d^EendaatS;  the  laud  having  been  taken  by  the 
Gbveroment  for  a  publiq  pi^rpose^  and  made  oyer  to  the  railway 
Cowpf^js  ftpd  these  workshops  erepjbedj  under  the  ezpreai 
sauqtiou  of  Qoverument ;  see  '^he  King  v^  Pease  (3).  There# 
jmaf  b^  4c^fiinumf  but  no  compensation  beipg  provided  by  law 
it  is  dav%jhum  ab$qMie  injwridr^BouUon  v.  Orowther  (4).  The 
4^ei|dant8  did  not  isct  in  a  wai^tpn  or  arbijbrary  manner,  but  did 
their  bo9t  to   w^iedy  the    alle^Hp^dnuisanoe'^T^e   Jtondcn  and 

Ilorth'Weetem  f^aili^  Ce.  v,  Bradlsy  ^[6),  Oroft  y.  tiia 
London  and  North-Westem  Railway  Oo^  fjB),  Faci$r&(mv.  The 
Taff  Vale  Railway  Co  .  (7),  The  Manchester  South  Junctim^ 
,^0,,  Bf^iltpay  Co.  v.  FuUarton{8),  And  The  Bammernnith  ond 
Ci^jfBdiltoay  00.  v.Braad  (9). The  plaintiffs  do  not  contend  that 
the  defendants  have  areoted  tbeir  works  negUgentlyi  but  that 
they  had  no  right  to  erect  them  at  all ;  but  it  was  necessary  to 
have  these  workshops  and  furnaces  somewhere  on  the  premises; 
and  as  the  dofeudants  .were  authorized  to  erect  ,them»  tbere  is  no 
aptiona^ile  wrongs  Having  regard  to  the  position  of  the  premises 
and  the  habits  of  the  natives  of  this  country^  tbere  we3  .clearly 
no  nuisance ;  see  the  remarks  of  Wo^tbary ,  L.    G.,  in    The    8t. 

.     (1)  The  case  a|>pears  to  he  anreported,       (4)  2  B.  A  0.,  703 
bat  the  granting   of   the  injunoten   is     (5)  6  Rail  Ca.,  581. 
mentioned  in  a  veport  of  farther  proceed-    (6)  82  L.  J.,  Q.  B.,  113  ;  8.  C,  3 

ingB  betweenthe  parties;  see  The  Weekly  B.  &  S.,  436. 

Notes  for  Dec.  28, 1872,  p.  235.  (7)  6  H.  &  N.  679. 

(2)  Coryton.  137.  (8)  14  U.  B.,  N.  8.,  54. 

(3)  4  B.  db  Ad.,  30.  (9)  L.  E,,  4  H.  L.,  171 
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1872  Helenas  Smelting  Co.  y.  Tipping  (1).  As  to  what  eontitoiet  a 
Rajicohcm,  nnisance,  see  Crump  v.  Laanheri  (2).  The  nvimoQ^i  if  tbare 
Bosk.  YiQ  any,  is  of  so  trifling  a  nature  that  the  Court  oaght  not  to 
E.  1.  B.  Go.  jnterfere-^il^^ani^y  Qeneral  v.  Qee  (3).  The  learned  Oownel 
also  referred  to  the  following  oaaes— Hob  y.  Ba/tlaw  (4)^  Gmotfg 
V.  Ledbitier  (b),  and  Banhart  v.  Houghton  (6).  Then  as  to  the 
jarisdiction  of  the  Conrti  suits  for  foreclosure  or  Mdei^)tioti  kav« 
been  held  to  be  suits  for  land — Bibee  Jaun  t.  Meena  Makmmd 
Hadee  (7)  and  SreemuUy  Lahnoney  Domee  y.  JuddootuuUh 
8haw(8).  [Macphkbson^  J.— The  direct  object  of  sneh  suits 
is  to  obtain  possession  of  land,  or  to  perfect  the  ptaintiffafc  tttle.} 
Mesne  profits  are  in  the  natare  of  damages  for  trespsiss,  yet  a 
snit/or  mesne  profits  is  within  the  meaning  of  the  words  **  suit 
for  land/'  The  fact  that  the  defendants  are  personally  subject 
to  the  ^urisdict  ion  will  not  avail  the  plaintiffs  when  the  y^'he  is 
not  transitory.  Moatyn  v.  Farigas  (0)  was  a  case  of  personal 
injnry,  and  there  were  no  Courts  in  Minorca  competent  to  deal 
with  the  case.  Perm  v.  Lord  Baltimore  (10)  was  for  specific 
performance  of  a  contract.  In  cases  of  this  nature,  the  Court 
must  bd  in  a  po^^ition,  enabling  it  fully,  to  adjust  the  relative 
rights  of  the  parties,  which  it  could  not  do  in  the  present  case' ; 

see  Barrow  v.  Archer  (1 1), 

■ 

Mr.  Kennedy  in  reply— It  is  admitted  that  the  defend- 
ants are  personally  subject  to  the  jarisdiction.  In  the  cases 
of  Captain  Gambier  aad  Admiral  Palliser,  the  Court  of 
King's  Bench  felt  no  difficulty  in  making  the  defendants 
peraonaUy  liable  in  damages  for  the  destruction  ^of  property  in 
Nova  Scotia  and  Labrador  ;  see  per  Lord  Mansfield  in  Moatyn 
V.  Fabrigas  (9).  See  further  Penn  v.  Lord  Baltimore  (10), 
Angus    v.   Angus    (12),   Cartwright    v.    Pettus    (IJ^)— cited  in 

(ini  H.  L.,  642,  at  p:  650.  (8^  i  I.  J.,  N.  8.  319. 

(2)  L.  R.,  3  Bq.,  409.  (9)  I  Smith's  L.  C,  628 

(3)  L.  R.,  10  Kq.,  131.  flO)  2  Ta.  L.  0.,  837. 

(4)  4  C.  B.  N.  S.,  334.  (11)  2  Hyde,  125. 

(5)  la  0.  B.,  N.  S.,  479.  (12)  West.  Rept  .Hardw.,  23. 

(6)  27  Beav.,  425.  (13)  2  Ch  Ca.,  214. 

(7)  1 1  J.,  N.  S.,  40. 
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the  iioie  to  tUo  leading  case— ^JST^alt^  Ohunder  Ghoiev.  Mmto  (1)  _ 

and  GhkMman  Nhrayan  v.  Mddhafd/v  Venlmtesh   (2).      The    Bajmohun 

BosE 

inconveni^iee  to  the  plaintiffs'  is  an  injury  as  purely  personal  as  v. 

an  aseanky  4hongh  aggravated  by  the  injury  to  their  land.  In  ^  ^*  ^*  ^®* 
B^fkmda  V.  Fletcher  (3),  it  is  said  that  the  defendants  having  a 
sliii^utory  authority,  are- not  liable  for  the  nuisance  unless « negli- 
gwoa  be  pfovod  t  in  the  present  case  the  defendant's  own  evi- 
'denee  shows  that  they  were  guilty  of  negligence :  but  apart  from 
this  the  easb  cited  for  the  defendants  do  not  support  the  argniaent. 
•They  show  that  the  defendants  can  do  nothing  moire  than  is 
eispresBly  authorised  by  their  Act  of  incorporation.  Acts  of  this 
kind  give  speoial  po^rersy  and  the  Courts  have  always  confined 
oonpaiiiea  atyriotly  to  those  powers-nJone^  f.  The  Feetiniogf  Btdl^ 
UHMJ/  Oo.  '  (A).  The  defendants'  act  does  not  oonf er  greater 
powers  on  the  company  than  it  would  give  a  private  individoal ;. 
.nor  does  it  put  the  £Sast  India  Company  in  the  place-  of  the 
Lcigialature  to  confer  such  powers :  besides  which  it  has  not  been 
ebown  that  the  sanction  of  Qovernmenjt  was  obtaiaed  for  the 
erection  of  these  particular  forges.  And  even  if  that  wove  the 
case,  it  w  »uld  not  justify  the  defendants  in  working  the-  forges 
so  as  to  oans «  a  uJoiaaiCLO^^Toadbmit  v.  The  Imperial  Qan 
Co.  (5)  and.  The  Qusen  v.  The  Bradford  Navigiation,  Co^  (d). 

Cur.  ado.  vult. 

Macphsbson,  J. — The  plaintilPs%  the  owners  and  occupiers  of 
a  certain  bouse  and  premises  iu  CbaDdmaree  Koad,  Howrah^ 
complain  of  a  nuisance  caused  by  certain  workshops^  forges^ 
and  furnaces  recently  erected,  and  now  used  by  the  defendants. 
They  say  Aat  the  smoke^  effluvij^y  and  blacks,  or  smuts,  emitted 
cause  great  annoyance^  and  greatiy  injure  the  plaintiff '^s  property^ 
and  diminish  ita  .valae>  and  they  pray  tbst  the  defendants 
may  be  ordered  to  pay  them  damages  for  the  injury  done,  and  * 
may  be^ restrained  by  theinjianotioa  of  the  Court  from  continu- 
ing the  nuisance. 

(1)  1 1.  J.,  N.  S.,  42e.  (4)  L.  R.,  3  Q.  B.,  733. 

(2)  6  Bom.  H.  O.  B.,  A.  0.,  29.  (5)  7  Do  O.  M.  A  G.,  43& 
13)  L.  B.,  3  H.  L.,  330.  (€)  6  B.  <b  S.,  631. 
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Thd  WorkthopB^  Ao.>  coikplutiad   of   are    is  ttid  imuadiate 
JEUjvoRim    pt*6zimity  of  tho  plaiiiti£Eil'  hoase,  beinp^  in  bunt   wefmimM,   from 
^^'       it  only  by  the  Ckandmaree  Boad.    They  were  ereoted  in    1867, 
IB.  I.  B.  Go.  and  have  been  in  use  ever  since  the  latter  part  of  thtit  year* 

The  defendanta  contend  that  the  Court  hae  no  jarisdkitioii, 
as  thtf  suit  ia  *'  for  land  or  obher  immoteaUe  ptcfpeit^f/*  and 
therefore  oaght  lo  have  been  institated  in  the  Court  of  the  dielriei 
in  ithich  Howrah  lies ;  that  no  nuisanoe  was  in  fn6t  ever  earned^ 
that  if  a  nnisanoe  had  been  oaosed  and  if  the  plainti&'  touldi 
under  ordiuary  dronmstanoes,  have  maintatned  a  suit  ni  reepadt 
tof  it>  they  are  not  entitled  either  to  dama^tes  or  to  an  injunGtiooa, 
becauM  the  nuisance  has  been  caused  by  the  defendants  in  tiie 
enroise  with  due  care  and  caution  of  powers  ooaferred  upom 
them  by  the  Legislature ;  and  finally  that^  if  Hie  plaintiQs  evau  had 

alsy  reuiedyi  they  hate  lost  it  by  th^ir  laches  or  acquieMBefiOid. 

As  li*egterds  jutisdibtion,  the  defendant  company  being  un- 
doubtedly peinonaUy  subject  to  the  juriediotidn,  aa  already 
decided  by  Markby^  J.,  by  reason  of  their  carrying  tm  bosi- 
uess  in  Calcutta,  I  think  that  this  Court  can  propeify  deal 
with  the  suit.  The  suit  is  not,  as  it  seems  t6  me,  ''for  hind 
or  other  immoveable  property''  within  the  m^aniVig  of  s.  12  of 
the  Letters  Patent  or  s.  5  of  Act  VIII  of  18a9.  It  is  a 
suit  ezolusively  in  personam  where  the  person  against  whom 
relief  is  sought  is  within  and  subject  to  the  jurisdiction^  though 
the  relief  sought  is  in  respect  of  acts  done  on  land  sitnated 
beyond  the  local  limits  of  the  original  jdtisdiotion.  (See 
Chiniiiinan  Narayan  v.  MMhavrav  V&nhat&sh  (1)  and  Penn  V. 
.Lord  BaMimor0  (2),  and  the  other  oases  there  oitod ;  aee  alab 
KhaMi  Chtmder  Ohoae  v.  Minio  (»}. 

If  the  smoke  does  enter  the  plaintiffs'  house  so  as  to  constitute 
a  nuisance,  the  plaintiffs'  right  oi  suit  does  not  appear  16  mb 
to  be  affected  by  the  fact  that  some  portions  of  the  house  wer6 
bmit  only  a  year  or  two  before  the  -commenoeteent  of  the  nuitaBce. 
The  whole  of  this  land,  both  that  on  which  the  plaintiffs^  house 
stands  and  that  on  which  the  defendants'  workshops  stsnd^ 
originally  belonged  to  the  plaintiffs  or  those  whom  they  represent. 

(1)  6  Bom.  H.  C.  Rep.,  A.  0.,  09.  (3)  1  1.  J..  U.  B.,  426. 

(2)  2  Tu.  L.  Ca,  837. 
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The  land  nov  held  by  the  defianctuiis  waS|  in  1854,    taken    by       ^^^ 
Goi^emment  from  the  plainti&^  duly  paid  for>  and  made  over  to    Bajhoiium 
the  defendants  for  the  pnrpoBOfl  of  their    railway.    The    plaisr         ^^^^ 
tiffs'  old  family  dwelling^faonse  stood  on  the  portion  takoQ  £or  the  ^*  1-  ^  Co- 
rail  wayi  and  tbe  plain  tiffs'  present  boose  f'tben  a  mere  bna^ow 
with  no  opper  story)  was  irepaired  and  added  to  so  as    to    make 
it  snitable  lor  tbe  pnrposes  of  a  iiew    family    bonse,    and    the 
Govarnsn^pt  was  aware  of  its  being  so  added  to    and    repaire4> 
an4  allowed  th^  pisintifia,  as  a  matter  of   i&yov,    to    remain    in 
possc^ssion  of  the  old  family  bonse  for  an   extra    period    of    ^iz 
manth9>  UAtil  the  pew  one  was  ready  ior  occnpation. 

Tbat  was  in  18&5«  when  the  northern  part  pf  the  nppor  story 
was  bttilt,  iiter  the  Cydone  in  1864,  some  farther  additiomi 
were  made,  both  on  the  ground  floor  and  on  the  npper  floois,^^ 
aome  four  new  rooms  on  eaob  Aobr  were  bnilfc,  .so  £ftr  aa  I  under- 
■Stand  it.  A  year  or  two  after  these  last  additioii8»  the  deteidtt&ts 
ereoted  tbe  workshops  ont  of  which  tbe  present  }itJgatioa  bsii 
W^sen*  Other  works  of  differettt  sorts,  bnt  none  of  tiiem  oanebg 
a  iMlisanoe  snob  ai  that  now  alleged,  were,  from  tme  to  time, 
i>|jor  to  1867,  eanried  on  by  tbe  defendants  on  portiens  of  this 
same  groomd.  I  can  «ee  m«hHig  in  this  state  of  facts  which 
tejates  the  pklnbitEs'  right  ^f  eait,  if  a  noisanoe  has  really  been 
'Connniitted. 

Iliat  the  smoke  (and  accompanying  effloria  and  smuts)  arising 
from  tbeto  workshops  does  ceastitnte  a  nnisaikce  in  the  legal 
«en8e  nof  the  term,  i^  I  think  prored,  {.  s.,  I  think  it  proved  that 
^he  anneyaBoe^oattied  'When  tiie  wind  is  in  certain  qnartereis  not 
flight  ot  fancrifttl,  bat  is  each  as  materially  interferes  With  the 
ordinary  comfort  of  hntnan  e^srenoe  In  that  bonse,  and  canses 
sensible  it)  jury  to  the  valae  of  the  property  of  the  plaintiffs. 
The pflaiiitiS  Itajmohmn  Bose  appeared  to  me  to  pat  his  case 
faitly  and  mroaerately  in  the  wftoees  box  when  detailing  bis 
grievances,  fie  s&id»  in  effect,  that  the  annoyance  is  excessive, 
and  in  tolertJble  "when  the  south  wind  blows,  tbe  smoke  sweeping 
right  throngh  the  house,  and  dirtying  everything  in  it ;  that  when 
the  wind  is  from  the  east,  tbe  annoyance  is  very  great,  though 
not  so  excessive  ,  that  when  the  wind  is  from  the  west,  he  is  not 
much  inconvenienced ;  and  that  when  the  wind  is  from  the  north 
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1872       t}be  plamte'ffa  do  not  suffer  at  all,  exoept  Erom  the  noise    of    the 
Bajkobon  shops  (which  he  says  is  always  great  and  annoying,  althoagh   it 
^^*       is  not  pnt  forward  in  the  plaint  as  one  of  the  grounds   of   suit) . 
B.  I.  K.  Co.   Smoke,  even  if  not  aoeompanied  by  noxious  vapours,  may    con- 
stitute a  nnisanee— Orump  v.  Lambert  (I)  ;  and,  considering  the 
immediate  proximity  of  these  numerous  chimneys  to  the  ^lainttfh^ 
house,  and  the  fact  that  the  wind  blows  f tH>m  the  south,    south- 
east,  or    south'West,   for  the  greater  part  of  the  year,  I  do  not 
doubt  that  an  intolerable  atamoyanoe  materially  interfering  with 
the  ordinary  comfort  of  the  occupants  of  the  house,  and  amount- 
ing to  a  nuisance,  is  created.    That    this   was  -  so    before   the 
alterations  madd  in    consequence    of   the   representatton^  the 
plaintiffs  made  in  1870  has  been  praetioally   admitted    by    the 
defoodants,  however  much  they   may    deny  it   now.    On    the 
27th  of  May  1870,  the  plftintifiB'  attorney  wrote  to   tiie  defend-* 
ants,  saying, ''  tiie  chimneys  reottitly  ereoted  on  the  cottpany^s 
premisea,   opposite   my    cKent's   property,,  throw    out     Iftrge 
volumes  of  smoke  and  soot  to  their  great  annoyance,  and  to  that 
of  the  other  inmates  of  the  house.    I  have,  therafvi  ve,  to  request 
you  to  cause  the  nuisance  to  be  at  oooe  stopped  by  some  airai^e* 
ment  by  which  the  ohimneys  ipight  ooasuaie  their  own   smoke* '^ 
Upon  this,  the  defendants  very  properly  replied  (Jane  llth  1870) 
that,  if  the  plaintiffs  would  point  out  the  ohimneys  "  from  wliieh 
.annoyance  arises/'  the  company  would  adopt  such  measures  as 
might  be  fofind  practicable  tp  remedy  '^  the  nuisance*''    Tba 
chimneys  having  bean  pointed  oub^  ai^i  the  plaiatiffs'  attorney^ 
having  on  the  ^8th  June,  called  attention  to  the  fact  that  nothing 
had  been  dpne'to  remedy  the  evil,  Mr.  De^bam,,  the  district  engi- 
neer at  Howrah,  replied  (July  14th;  for  the  defendant  company, 
that  steps  were  beeing  taken  to  remedy  the  evil  as  much  as  possible* 
To  a  further  letter  of  the  plaintifis,  the  defendants  replied  on 
the  10th  of  August,  enclosing  a  copy  of  a  letter  from  the  dis- 
•     trict  engineer    at  Ho  wrah,  adding,  "  frpm  which  you  will  observe 
that  the  company  are  endeavouring  to  remove  the  nuisance  com- 
plained of,  and  hope  to  execute  the  work  shortly."     The  letter  of 
the  district  engineer  enclosed,  explained  the   nature  of  certain 

(1)L.R.,3  Eq.,412. 
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extensive  alterations  which  he  wae   makin^^  in    order  to  remove       '^^^ 
the  smoke  ''  nuisanoe/'  As  a  matter  of  !aot^  the  defendants  then    bumouon 
did  make  considerable  alterations   and  additions  with   a  vietT  ^       ^!^' 
abate  the  nnidanee.    They  bnilt  aii  entirely  new  briok  chimney^  £.  I.  R.  Go. 
60  feet  highj  raised  an  existing  brick  chimney  by  some  ]5  feet ; 
rajaed  some  10  iron  forge  chimnqrs  from  38  feet  to  5S  feet :  and 
added  some  new  iron  chimneys  for  carrying  off  smoke  ooUecting 
in  the  roofs  of  the  workshops.    On.  these  and  other    altei)iktiond 
the  defendants   expended  alargesumi  more    than  Us.  5^000. 
On  the  1st  of  July  187 Ij  after    these   alterations  had  been  com. 
pleted^  the  plaintiffs  again  wrote^    and  complained  that  the  nnt- 
sance  remained  nnabated.    The  defendants  replied  (July  22nd) , 
forwarding   a  oopy  of  a  letter  from    the  snperistendent   of  the 
carriage  and  waggon  department^  ''  from  whidi  it  will  be  seen 
ihat  steppi  have  been  taken  to  remove  the  caose  of  complaint 
agfkiast  the  si^^ke  aniaance  referred  to."    The  letter  of  which  a 
oopy  was  sent)  contained  the  following  passage  :~'^I  thohght  we 
had  done  all  that  was  necessary,  bnl  it  seems  not  since  the  sooth- 
eaet  wind  has  blown,  and    Knrhmhattee  coal  nsed.    No  time 
shall  he,,  lost.    I  have  pat  in   hand  four  more  chimneys  to 
Garry  ^mok^  from  the  fires,   and   two  ventilating  shafts  to 
carry  awfky.  sinoke  tha!:  may  acoamnlate  in  the  laatems,  &oJ* 
On.  the  2Srd  of  Angast  1871 ,  the  fdaintifib  again  called  atten- 
tion to  the  fact  thf^t  ootwitbstandiag  the  Company's  effortsy  the 
nuisance  bad. not  be^n  removed,  and  required  the  defendi^ts, 
either  to  stop  tiba  works,  or  allow    them    oomfpeosation.    The 
defendant,  (S^ptt^mbor  8tb)  answ0red  V  the  carriage  shops  refer- 
red to  have  been  in  existence*  for  the  past  fifteen  *yeus,  ^nd  the 
smith's,  shop  complained  oft  abont  four  years,  and  no  complaint 
was  made  iintil    May  J.870,    since  wbioh  time   steps  have    been 
and  ar^  being,  taken  to  abate  any  possible  ground  of  complaint. 
Under  these  circomstanoes,  the  agency  consider  that  yonr  clidnts 
have  no  claim  for  compensation.''  * 

The  correspondence  and  the  acts  of  the  defendants  are  most 
important^  not  only  as  bearing  oat  the  truth  of  the  plaintiffs' 
allegation  that  these  works  do  cause  a  nuisance,  bat  as  disposing 
entirely  of  the  defence  raised  on  the  ground  of  acquiesence  or 
laches    on  the    purt  of  the  plaintiffs.     The    defendants    cannot 
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1671       now  avBtl  themselves   of  any  snch  defence  when  We  find  them 
Rajhdiiuii    f»r  more  than  a  year  after  the  plaintiff «'  first  <iomplaitit  lii  Mdy 

*~"       1870,  ad«iitting  that  a  nniaaftco  dW  exist,  and  spetidJng  large 
B.  I.  R.  Co.   sums  of  money  in  the  attempt  to  abate  it.    The  eyidenoe  adduced 
by  the  defendants  as  to    the  extent  to  which  matters    were  im- 
proved by  the   alterations  Which  were  made  was  vety  weak  aikd 
nnreliablev  as    also  is  the  eridecce  adduced   by  them  t6   prove 
that  the  smol^e  does  not  in  fact  blow  tnto  the  plaintiffs'  hoase^or 
do  it  any  damage.     I  think  tt  clear  that    the  defendants^  adipit- 
ttngnn  18^0  that  a  nntsance  existed,  attempted  to  abate  it ;  that 
those  attempts  were  oolj    partially  saccessf al,  and    that  the  nai^ 
saaoe  atill  exist8,th<>ughpos8tbIytna  somewhat  diminished  degree* 
But  it  is  eaid  that  evea  if  the  state  of  things  amounts  tn  law  to 
a  auisafide,  the  defendants  are  not  liable  in  thk  suit,  by  reason  of 
Iheir  positite,  u  e.,  beoatise  tiie  nuisance  has  been  caused  bythem 
in  the  reifioBaMe  exercise  of  powefs  conferred  npotl  them  by  the 
liegislatni^e.  The  kmd,  on  whioh  the  worksheps  stfeMid,  v^as  taken 
bj  GevettiBieilt,  tinder  Begnktioa  I  of  1824,  and  Act  Xdll  of 
18d0>  for   the  purposes  of  the  defendant  railway.    Alt  that  the 
GoveraiBentdidorcoold  do  nnderl^ese  taws, was  io  pay  foi^  theland 
aetoally  taken  :  for  in  BegalaUofa  I  of  1824,  there  is  no  prenrision. 
Such  as  18  to  be  ioand  in  ss.    24  and  26    of  Act  YI  of  1S57,    or 
Ja  the  Ektglish  Statutoa  on  Uie  sabject>  fbr   allowing  oompensar 
tjkm  (beyond  the  Biere  vmlue  o(  the  land  taken )  for  damages  in 
reepeot  M  adjoining  land.  It  cannot  be  said  that  Uie  Government 
dimply  becaoae  in  the  exercise   ct  statutory  powers  it  has  taken 
land  OB  paying  its  vahie,  can  create  a  nuisance  on  it  to  the  injury 
d  the  penMn  Ifrom  whom  it  was   taken,    and  who    remains  in 
pofltfeBakm  of  adjoining  land.    The  Government  merely  becomes 
4he  ipreprietor  of  the  land  appropriated,  and  acquires  no  higher 
rights  in  it  than  any  other  purchaser.  In  saying  this,I  am  speak- 
ing  of  land  taken  by  Government   under  Begnlation  I  of  1824. 
•    The  defendants'    position    is  not  improved    or    altered    by  the 
Statute  12  and  13   Vict.,  &c.  93  (Local),  under  which  the    Bast 
India    Bailway    Company   is  incorporated    for   the  purpose    of 
laiaking  and    maintaining   railways   in  this  country,  nor  by  the 
agresmeat  of  the  17tfh    August   1849,  entered  into   (under  that 
«tatuto)   by  and  between    the  Railway    Company  and  the  Sast 
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India  Companfy.    The  general  effect  of  ihe  £asfc  India  Railway       ^^^    _ 
Ooinpaiiy  Act  and  the  agreement  is  no  more  than  to  authoriEe    BA^oiroir 
and  direct  the  Railway  Company  to  make  and    maintain  such  ^, 

railway  stations^  offices^  machinery^  and  other  works  and  con-  ^*I-R'^^ 
▼entences  (connected  with  making,  maintaining)  and  working  the 
railways),  as  in  the  opinion  of  the  East  India  Company  may 
be  necessary  or  expedient.  The  having  snch  workshopsi  iav* 
nacesj  and  forges  as  these  now  complained  of>  may  in  itself  be  pro- 
per, and  be  within  the  powers  of  the  defendant  company .'  bat 
it  does  not  follow  that  they  are  entitled  to  have  their  workshops^ 
furnaces,  and  forges  in  snoh  place^  op  to  nse  them  in  such 
a  manner,  as  to  eonstitote  a  nuisance  to  their  neighbonrs. 
The  decision  of  the  House  of  Lords  in  The  Sammeramith 
BaUfoay  OampaKy  v.  Brand  (1)  does  not  assist  the  defendants. 
The  nnisanoe  in  that  case — vibration^^was  one  which  was  uu'^ 
avoidable,  and  must  necessarily  be|caased  if  the  railway  was  to  be 
used  at  all,  and  trains  were  to  run  on  it  with  locomotives.  So  in 
The  Kinf^.  Pease  (2),  the  Legislature  had  authorissed  the  nni-^ 
BancO)  t.  €,,  the  use  of  locomotive  engines  in  the  manner  in  which> 
and  place  where,  they  were  used.  But  in  the  present  case>  there 
is  DO  sort  of  necessity  for  having  the  workshops  where  they  are> 
snd  the  nuisance  might  easily  have  been  avoided.  It  may  be 
necessary  for  the  defendants  to  hove  such  workshops ;  but  it  is 
in  no  degree  a  matter  of  necessity  that  they  should  have  them  on 
this  particular  piece  of  ground,  or  in  any  other  place  where  they 
wilt  cause  a  woisance  to  anybody.  The  case  is  in  fact  similar 
in  many  respects  to  that  of  The  Queen  v.  The  Company  ^c, 
ef  BToiford  Vamgaiion  (3),  and  Crompton,  J.,  in  his  judgment 
really  disposes  of  the  matter  in  issue  in  this  suit  where  he 
observes  :-^*^  Suppose  a  Company  had  power  given  them  to  erect 
fteceBsaries^  no  one  could  say  that  that  power  alone  wouhi  eistend 
to  euaUe  them  to  make  a  nuisance  by  the  erection  •''  The 
defevee  that  the  defendants  are  not  liable,  because  the  woric*  ^ 
shops  are  on  their  own  land,  and  are  worked  with  all  reason* 
a^te  care,  is,  I  think,  disposed  of  by  the  judgment  of  the  Ex- 
chequer Chamber  in  Bamford  v.  Tumky   (4) ,  which  shows  that 

(1)  L,  R.,  4  H.  L.,  171.  (3)  34  L.  J.,  Q.  B.,  191 ;  S.  6'.,  SB.A  S.,631. 

(2  4  B.  ^  Ad.,  30.  (4)  31  L.  J.,  Q.  B.,  286. 
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1872       when  a  man  uses  his  land  so  as  to  create  a  nnisance  ifc  i'a  no 

Bajmorun    answer  in  an  action  for  damages,  to  say  that  the  acts  complained 

BosB       Qf  y^QYQ  done  in  a  convenient  place,   and  were  in  themselves  a 

E.  1.  R.  Co.  reasonable  use  of  the  land. 

In  every  respect  therefore,  in  my  opinioo,  the  defence  fails* 
The  only  remaining  question  is,  to  what  decree  the  plaintiffs  are 
entitled.  As  the  nuisance  is  a  continuing  one,  and  further  actions 
for  damages  may  be  brought  |if  the  nuisance  is  not  abated,  the 
proper  course  (see  Bathishill  v,  Beed  (1)  for  me  to  follow 
will  be  to  give  the  plaintiffs  a  decree  for  Bs.  100  as  nominal 
damages,  and  to  order  that  an  injunction  do  issue  restraining  the 
defendants,  their  servants,  workmen,  and  agents  from  allowing, 
smoke  and  smuts  to  issue  from  the  workshops  or  chimneys,  so  as  to 
cause  nuisance  or  annoyance  to  the  plaintiffs.  I  may  add  in  the 
words  used  by  the  Master  of  the  Rolls  in  making  a  similar  decrao 
in  Crump  v.  Lamhert  (2),  *'  I  cannot  make  the  order  more  pre- 
cise, it  id  always  a  question  of  degree,  and  if  the  defendants  can 
continue  to  carry  on  their  works  in  such  manner  as  to  avoi^  liny 
substantial  issue  of  smoke,  they  will  not  violate  the  injunction.. 
Whether  they  do  so  or  not  may  have  to  be  tried  in  another  pro- 
ceeding." 

The  costs  (on  scale  2)  must  follow  the  event  up  to  and  iHclad« 
ing  the  hearing,  and  liberty  to  apply  will  be  reserved. 

Judgment  for  plaintiff* 


Subsequently  to  decree  an  application  was  made  to  suspend 

the  injuDction. 

In  accordance  with  the  usual  practice  of  the  Court,  the 
decree  had  been  framed  so  that  the  injunction  should  come  inta 
force  at  once.  The  defendant  Company  now  moved,  upon  notioe 
to  the  plaintiff's  attorney,  for  an  order  that  the  injuoctioa  be 
suspended  for  a  period  of  three  months*  The  application  was 
supported  by  an  affidavit  of  Mr.  Pearce,  the  officiating  ottper* 
intendent  of  the  carriage  and  wagon  department  of  the  Baat 
Indian  Railway,  who,  after  describing  the  various  improvements 
and  alterations  projected  by  the  defendant  Company  with  a  view. 

(1)  25  L,  J.,  C.  p.,  290.  (2)  L-  R.,  3  Eq.,  414. 
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to  the  abating  of  the  nuisance,  went  on  to  state  that  a  period  of        ^^^ 
three  months  would  be  required  for  completing  these   alterations    e>jmohun 
and  improvements  :  and  that  if  the  defendants  were  compelled       ^^^ 
to  close  their  works  while  the     alterations  and    improvements  E.  K  R.  Co. 
were  in  progress,  considerable  inconvenience  would  be  caused 
to  the  public,  and  upwards  of  200  men  would  be  thrown  out  of 
employment. 

The  plaintiff,  Bajmohun  Bose,  filed  a  counter-affidavit,,  to  the 
effect  that  the*^ defendant  Company  had  already  had  upwards  of 
two  years  to  execute  the  necessary  improvements,  and  that  they 
had  at  the  hearing  of  the  suit  contended  that  they  had  already 
done  all  that  could  possibly  be  done  towards  the  abating  of  the 
nuisance.  / 

The  Advocate-General  in  support  of  the  motion. — ^The  decree 
expressly  reserves  liberty  to  apply.  This  reservation  was  clearly 
intended  to  enable  the  defendants  to  come  before  the  Court. 
The  plaintiffs  have  their  remedy  if  the  defendants  do  not  obey 
the  order  of  the  Court.  Should  this  application  not  be  granted,  the 
defendants  will  have  to  be  gpnlty  of  contempt  of  Court  without 
being  abl^r  to  help  it.  The  Court  will  not  place  parties  in  such  a 
position.  It  is  truethat  the  English  Courts  have  refused  tomodify 
their  decrees  by  altering  the  time  mentioned  in  then».  But  all 
the  English  cases  have  this  peculiarity,  that  in  them  the*  decrees 
contain  a  provision  suspending  their  operation  till  a  future  date^ 
thereby  giving  the  defendants  an  opportunity  for  carrying  out 
the  orders  of  the  Court,  whereas  in  this  case  the  decree  was  to 
operate  at  once*  and  no  time  was  allowed  for  ithe  defendants  ta 
abate  the  existing  nuisance.  Besides,  the  English  Courts  are 
not  competent  to  alter  their  decrees*  while  in  this  country  the 
Courts  are  differently  constituted,  and  can  review  their  ^own 
judgments.  Spokes  v.  Banbury  Board  of  Health  (t)  is  an  an* 
^lovity  only  apparently  against  me,  and,  if  closely  looked  into„ 
will  be  found  to  support  my  view.  There  an  injunction  was  grant- 
ed  on  the  6tfa  of  M&roh,  but  execution  was  postponed  till  the  1st 
of  July.     The  order  not  having   been  complied  with  by   that 

(1)  L.  B.,  1  Eq.,  42. 


256  •  BENGAL  LAW  BEPOETS.  [VOL.  X. 

1872      -date,  the  plaintiff  moved  for  a  writ  of  seqaestratioa  for  broach 
"Sniio'^  of  the  injunction.    Wood,  V.    C,  said  at   page  49  -.—"These 
^°**        gentlemen  were  given  from  the  month  of  March  to  the  Ist  of 
E.  L  B.  Co.  July  to  comply  with  the  order.    The  order  was  made  in   the 
month  of  March  but,  as  has  been  done  in  several  cases,  know- 
ing that  it  requires  time  for  matters  of  this  kind  to  he  carried 
into  effect,  the  Court  said  they  should  not  be  bound  to  comply 
with  the  order  until  the  1st  of  July.    *  *  *  If  these  gentlemen 
bad  come  before  the  Ist  of  July  with  a  motion  to  ask  for  a  longer  - 
time  to  comply  with  the  order  of  the  Court,  it  would  have  been 
a  question,  even  then,  whether  the  Court  would  have  had  power 
to  enlarge  the  time  mentioned  in  its  own  decree  ;  beoanse  it  is 
not  an  interlocutory  order.     But,  at  all  events,  that  might  have 
been  discussed.     Instead  of  which,  they  quietly  let  the  1st  of 
July  pass  by."     Now  it  will  be  observed  that  in  that  case  the 
Court  did  not  grant  the  defendants  any   further  time,  on  the 
gronnds,  firstly,  that  it  had  no  power  to  alter  its  own  decree  ; 
and,  secondly,  that  the  defendants  had  done  nothing  during  the 
time  which  was  granted  to  them  expressly  to  enable  them  to 
comply  with  the  order  of  the  Court — Attom&y-Oeneral  v.  Pro- 
prietoTB  of  the  Brct^ord  Canal  (1),   Attomey-Oeneral  v.  Leeds 
Corporation    f2),   Attom&if-Oenoral  v.    Colney   Hatch   Ltmaiie 
Aayhtm  (3),  and  AtiameyGenerat  v.  Council  of  Borough  ofBir- 
viinffhctm  {i).    All  these  cases  are  only  apparently  against  me, 
while  in  reality  they  support  my  contention.     Had  the  defend- 
ants, when  the  decree  was  made,  applied  to  the  Conrt  to  suspend 
its  execution,  no  doubt  the  application  would  have  been  granted 
at  once. 

Mr.  Kennedy,  contra. — ^The  oases  relied  on  by  the  learned 
Advocate-General  are  not  only  apparently,  but  really  and  sab- 
•  stanffally,  against  him.  The  main  argument  of  the  defendants 
is  that  unless  time  is  given  they  will  not  be  able  to  ootuply  with 
the  orders  of  the  Court.  Bat  this  is  totally  at  variance  with 
the  defence  set  up  by  them  at  the  trial  that  they   had  already 

(1)  L.  R.,  2  Bq.,  71.  (3)  L.  R.,  4  Oh.  App.,  146. 

(2)  L,  E.,  5  Ch.  App.,  58a  (4)  19  W.  R.,  661. 
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done  all  that  could  be  done.    How  then  can  they  ask  the  Court       ^^^^ 
to  give  them  time  to  do  that  tefaich^  if  their  defence  was  true^    Bajmohun 
they  had  already  done  ?     It  is  contended  that  the  reservation  of       ^^f,'* 
liberty  to  apply  was  made  with  the  view  of  enabling  the  defend-  e.  I.  B.  Co. 
ants  to  come  before  the  Courts  and  that  the  plaintiffs  had   their 
ordinary  remedy.    Bat  from  the  language  of  the  decree  it  is 
quite  clear  that  the  object  of  the  reservation   of  liberty  to  apply 
was   the.  benefit  of  the  plaintiffs.     The  plaintiffs  are   the  only 
judges  in  the  first  instance  as  to  whether  the  defendants  have 
complied  with  the  order  of  the  Court.    If  the  plaintiffs  felt  that 

the  order  had  not  been  complied  with^  they  would  have  to  come 
to  the  Courts  and  it  is  for  the  purpose  of  enabling  them  to 
do  so  that  liberty  to  apply  was  reserved.  The  decree  could 
not  be  in  any  other  form. 

The  Advocate-General  was  not  called  upon  to  reply. 

MACPHBB80N^J.*~At  the  time  I  granted  the  injunction,  I  con. 
templated  the  company  making  alterations  such  as  would  make 
it  possible  for  them  to  continue  to  use  these  workshops  :  and  i^^ 
I  had  been  asked  to  do  so,  I  should  have  granted  them  a  reason- 
able time  within  which  to  make  the  necessary  alterations.  I 
shall  therefore  now  give  them  time  on  their  undertaking  to  use 
coke  and  to  do  every  thing  in  their  power  to  mitigate  the  nuisance 
and  on  their  paying  the  costs  of  this  application.  They  mus^ 
use  coke  except  when  the  wind  is  from  the  norths  and  they 
must  do  all  that  they  possibly  can  to  prevent  annoyance  to  th^ 
plaintiffs.  On  those  terms  they  noay  have  three  months  from 
the  date  of  thg  notice  they  gave  of  th  is  application^-^that  is  to 
say,  they  may  have  until  the  9th  of  April. 

Application  granted. 

Attorneys  for  the  plaintiffs:  Mr.  Mackertich. 

Attorneys  for  the    defendant   company :  Messrs  Chauutrelt^  * 
KnowleSf  and  Roberta. 
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PULL  BENCH. 


B^crt  Sir  Richard  Cat^h,  Ki.  OhUf  JSiMtitB,  1ft*.  JugHee  Phear,  Mr.  Jtutiee 
Glover y  Mr,  Justice  WUetf  and  Mr,  Ju$^ice  AintUe. 

1872 
Deo.  16.     WISE  (BicBRBHoLMK) r.   BAJNAEAIN  CHUCKBBBUTTY  (okx  of 

• THl  JUDGMBVt-DBBTOXs).* 


Lhniiation'^JSaaeouUa^-^Decree^Aci  XIV  o/l859, «.  20w 

Where  a  decree  wm  girenfor  arrears  of  rent  against  two  persons,  and  one  of 
them  was  afterwards  deolired  on  appeal  to  he  Uahls  fer  the  rants  tor  a  certain 
period  only,  and  exeeation  was  taken  oat  agaiast  hian  only,  hdd  ihtA  the  decree 
mast  he  taken  as  a  separate  decree  a^inst  each  defendant  for  the  portion  lor  which 

each  was  declared  to  he  liahle,and  consequently  that  ezeoation  proceedings  against 
one  would  not  prevent  the  law  of  limitation  applying  to  her  execution  against 
the  other. 

Thi  facts  of  this  case  were  as  follows  :-f^ 

A  sait  was  brought  in  1853  by  Mrs.  Catherixie  Arathoon 
against  Goarisunker  Chuckerbntty  and  Mr.  Gasper  for  arrears 
of  rent  of  a  putni  talook  for  28  years,  from  1232  (1825)  to 
1259  (1853).  It  appeared  that  Gbnrisunker  was  the  original 
proprietor,  and  bad  afterwards  transferred  the  talook  to  Gtasper* 
The  Mansif  gave  a  decree  for  the  plaintiff,  declaring  Gasper 
to  be  liable  only  for  the  few  months  of  1259  (1853)  during 
which  he  had  been  in  possession,  and  Gtonrisunker  for  the  rest  of 
the  arrears  decreed.  On^appeal,  the  Pt*incipat  Sudder  Ameen 
of  Nymensing,  in  1856i  modified  that  decree,  and  allowed  the 
whole  of  the  arrears  claimed  in  the  suit  "  against  the  persons  in 
possession."  The  decree,  which  had  been  subsequently  trans- 
ferred by  sale  to  Wise,  was  then  registered  at  Dowlutkhan  in 
Backergunge  for  execution  against  Mr.  Bagrara,  who  had  in  the 
meantime  become  the  representative  of  Gasper.  In  an  execu- 
•  tion  proceeding,  Bagram  was  declared  by  the  Judge  to  be  liable 
for  the  whole  decree.  On  appeal  by  Bagram,  the  High  Court 
jn  1868,  held  that  Bagrum  was  liable  for  the  year  1259  (1853) 
only. 

*  Miscellaneous  Speoial  appeal,  No.  14S  of  1872,  from  an  order  of  jihe  OfBoiating 
Judge  of  Mymensing,  dated  the  8th  February  1872,  reverjing  an  order  of  the 
Offioiatmg  Mansif  of  that  district,  dated  the  4th  of  October  1871. 


BVrTY, 


VOL.  X,]  HiaH  €OURT.     .  250 

In  1871  appKcation  was  made  by  the  deoree*hoIder  for  eze-  1^^ 
ctttioQ  against  Gourirsaaker's  heirs^((}oari8unker  being  dead),  Wus 
and  against  the  property  left  by  him,  RajiIrain 

Gourisanker's  sons  presented  a  petition  objecting  to  the  issne  Chvcksr* 
ofany  process  of  execationy  npon  the  gromid,  among  others,  that 
no  steps  had  been  taken  to  execute  the  decree  against  their 
father  for  three  years  preceding  the  application.  The  Mnnsif 
allowed  the  execation  to  proceed,  on  the  ground  that  the  wording 
oC  the  order  of  the  High  Court  o!  1868  was  not  clear,  and  that 
therefore^  the  decree-holder  was  not  guilty  of  any  laches.  The 
Judge,  on  appeal,  held  that  the  decree  was  barred,  and  was  not 
ca[>able  of  being  executed  against  Gourisunker's  heirs.     Wise 

appealed  to  the  High  Court.  The  case  was  beared  before 
Coach,  C.  J.,  and  Bayley,  J.,  who,  in  consequence  of  the  con- 
flicting decisions  in  ^MoKesh  Chunder  Chowdhry  v.  Mohun  Lai 
Sircar  (I)  and  Kbema  Debea  v.  Kumolakant  Bukahi  (2),  referred 

(1)  S  W.  B.,  80.  defeodantSibeing  three  in  namber,8hoiild 

(2)  Before  Mr.  Juaiiee  BayUy  and  Mr,    pay  to  the  plaintiflP  Rs.  60-8-6  ;  and  that 

Justice  MarlAy.  the    remainder  of  the  defendants,  being 

seYon  in  nnmber,  shottld  pay    the  enm 

RHE\fADEBEA.AND0THBRs(DfiCRB8-    of  Bs.   28(M)-9  ;    in    all    Bs.    1,181-5, 

HOI.DRK8)  V.  KUMOLA.KANT  BUK-    which,  with  costs     in  proportioiit    the 

8HlANDOTHER8(JuDOMBNT-DEirroB8)*    defendants   were  to    pay    according  to 

their  respective  shares. 

THs8r(f/ttnel868. 

Thft  suit  was  brought  by  one  of  several 

ItimitcUion — Execution  of  Decree  against  persons  jointly  interested  in  land  agninst 

aeveralDe/endantswUheeparateLiabUily,  his  oo^sharers,  the  gronnd  of  his    action 

Baboo  leeur  Qhunder    ChiickerbuJtty  being  that  he  had  been  oompellf^d  to  pay 

for  the  appellants.  the  whole    Government  revenne  due  in 

The  respondents  were  not  represented,  respect  of  the  land,    and  he  now  sought 

The  judgment  oL  the  Court  was  deli-  to     recover  from    his  co-sharers  that 

veredby  which  he  paid  in  excess  of  his  own  pro- 

Maukby.  J. — ^The  tq[>pellants  in  this  per  share.    The  result    of  the  suit  was 

case  are  seeking  to  execute  a  decree,  that  he  got  a  decree  in  his  favor  in  the 

dated  21st  March  1863,  which  declares  form  stated  above, 
thatcertunof  the  defendants  in  the  suit.        The  obligation  of  the    oo -sharers  in 

being  six  in  number,  should  pay  to  the  some  way  or  other  to  satisfy  this  demand 

plaintifi!     Rs.     74')-0.9 ;   that    certain  is  wall  known,   though  there  has  been 

others  of  the  defendants,   being  five  in  occasionally    some  difficulty   and  some 

number,    should  pay    to  the  plaintiff  misunderstanding  as  to  the    exact  nature 

Rs.  91-8-2  ;  that  certain  others  of  the  of  the  obligation,  the   mode  in  which  it 

*  Miscellaneous  Appeal,  No.  470  of  1867  from  a  decree  of  the  Judge  of  Raj- 
shahye,  dated  the  7th  June    1867,  affirming  an   order  passed  by  the  Principal 
3adier    Ameen  of  that  district,  dated  the  I2tb  January  1867. 
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the  follcming  qaMtion   for  tke  opinion   of 
"  Whether  in  the  case  of  mich   a  decree 


a  Fait    Bench  :-^ 
was  flonght  to  be 

arises^  and  tho  mode  in  which  it  is  to  the    purpose  of   taking    oat  eoteoatioii 

be  enforced.  against  that  batoh   of  defendants  who 

The  mode  in  which  the  obligatloii  w«re   ordared   to  paj  Ba.  74^-0  •H.    It 

arises  is  no  longer  of  any  importance  as  was  thereapon  ob^eotad  that  exaontionof 

soon  as  it  is  ascertained  what  the  obliga-  the  decree  was  barred  nnder  a.  20  of  Act 

tion  18,  and  the  modp  in  which  it  is  to  XCV  of  1S69.    The    plaintiff  in  answer 

be  eofmced  i  and  both  the  pointe  havor  relied   no  1>ha  prooeediBi^  taken  agamat 

we  eonsideri  been  dually  settled  by  tha  the  former  batoh  of  defaadantsi  the  laab 

practice  and  decisions  of  this  Court  in  step  in  which  was  taken  on  the  27th 

the  following  manner :—  Kovembor  186S.    The  Principal  Sadder 

1    Thai  each  oo^harer  ia  bound  to  Aaieen^wever,to  t(Aom  the  applicati6a 

refdnd  to    the  one  who  has    paid  the  was  made,  gave  hia  opinion  in  a  vwf 

whole   revenue,  BO  mnch  as  he  ought  clear  judgment  that  the  decree  was  not  a 

himself  to  have  paid.  Joint  one  against  all  the  defendants,  but 

2»    That    this   obligation    is  to  be  A  separate  one  ogaidsl   each  batch,  and 

enforced  by  a  suit  againat  all  the  cop  that  the  proceedings  against   one  batch 

sharers  in  which  the  amount  of  thefr  had  no  effect  whatever  towards  keeping 

•eveml  liabilities  is  to  be  deuland  by  alive  tha  separate   decrees  against  other 

the  Court.  batches  ;  and  he  held  the  execution  to  be 

It  can  perhaps  hardly  yet  beL  said  to  barred  by  {imitation  under  the  yroviiian 

bo  fully  ascertained  how  the  rights  of  the  referred  to.    Upon  appeal^  the  Judge  of 

parties  aro  to  be  adjusted,  if  one  of  the  Rajshahye  confirmed  this  decision.    It 

oo-sharera  should  be  unable  to  fulfil  his  now  comes  before  us  as  a  Miscellaneous 

bbligfition,  but  no  snch  question  arises  Appeal,  and   we  also    think  the  Prinoi- 

In  the   case  before  us.    The  above  two  pal  Sudder  Ameeu  waa  right, 

propositions  were  recogniS(^d  in  the  l^ult  It  appears  to  us  that  the  language  of 

Bench  decision  in  Rambux  Chittkn^eo  v.  the  decree  is  clear.  It  directs  each  batch 

Afodhotoodan  Paul  Ckovodhnf  ia),  of  defendants  to  pay  a  oertain  sum  of 

Kowjtuming  to  the  case  before  us»we,  money,  and    there  is  not  a  single  word 

find  that)  in  the  year  1S63,  the  plaintiff  in   the    decree   which   would  lead  us  to 

attached  the  property  of  one  of  the  seven  suppose  that  it  was  the  intention  of  ih» 

defendants  who   were  ordered  to  pay  Court  which  passed  the  decrae  to  impose 

Ks.  280-0-9.    On  the    27th  November,  a  joint  liability  upon  all    the  defandanta- 

the  defendant^  whose  property  ha«i  been  for  the  whole  amoont* 

attached,  depobited  in  Court  the  sum  of  It  is  said  that  the  decree  must  bacon* 

Ks.  368-0-2,  being  the  above  amount,  sidered  as  creating  a  joint   liability,  be* 

together  with  the  share  of  costs  of  this  cause  the  plaintiff  has  alright  to  hold  alt 

sotof  defendants  and  intorestj,  and  upon  the  defendants  jointly    liabla  for   tba. 

his  doing  this,  the  execution  ca»e  was  amount  which  be  has  paid  in  asoeaa  of 

BLTuck  off  the  file,  by  which  We  under*  his  share ;  but  as  appears  frpm.  what  has 

stand  it  to  be  meant  that  the  attachment  boon  already  stated,  this  argument  ia 

was  taken  off, and  the  execution  proceed-  directly  opposed  to   the-  established  law 

ings  entirely  pnt  an  end  to.  From  that  and  practice  of  thia  country.    In  such  a 

time,  no  farther  proceedings  were  tJtkon  suit  as  this,  though  all  the  sharers  mast 

by  the  plaintiff  until  the  2 1  st  November  bo  sued  together,  yet  it  is  the  business  of 

1866,  when  he  made  an  application  for  the  Court  by  its  decree    to    apportion 

(a)  Reference  from  the  Judge  of  the  Small  Cause  Court  of  Krishnagur,datod  1 5th 
A^ril  18G7. 
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executed  in  tliis  case^  proceedings  in  ezecntion  against  one  of 
the  defendants  are  sufficient  to  present  the  law  of  limitation 
applying  to  process  of  execution  against  the  other.'' 

Mr.  0.  Gregory ,  for  the  appellant,  contended  that  there  was 
but  one  decree.  The  same  decree  cannot  be  alive  and  in  force 
as  against  oerfcaio  persons  and  inoperative  as  against  others. 
The  qoestion  now  raised  was  decided^in  HoheBh  Chunder  Ohow 
dhryy.  Mohun  Lai  Sircar  (1).  There  is  no  difference  between 
that  case  and  this.  In  Khema  Debea  v.  £t«mo2aiaiU  Bukahi  (2), 
the  Judges  proceeded  upon  the  assumption  that  there  were  four 
separate  decrees. 

Baboo  Boikanthnaih  Doss  for  the  respondent,— -There  are  two 
decrees  here ;  see  Khema  Debea  v.  Kumolakant  Bukshi  (2), 
and  also  the  passage  from  the  judgment  in  Stephenson  v.  Unnodd 
Dossee  {3),  which  is  quoted  in  Mohesh  Ohnnder  Chowdhry  v. 
MoKun  Lai  Sircar  (1).    Execution   against  one  of   the  judg* 

the  HabHity  amongst  the  shareholderd  all  the  defendants.  tt,in  £act,oompri8e« 
according  to  their  reepective  Bhare8>  and  four  decrees  against  four  separate  batch* 
not  tu  f^ive  a  joint  deoiee  against  alL  es  of  defendants,  and  thoogfa,  as  bet* 
This  was  done  as  far  as  it  was  necessary  ween  defendants  ooiofirised  in  the  same 
to  do  so  in  the  present  case.  batch  there  is  a  joint  liability  for  the 

We  havB  been  mnoh    pressed  with  a    amoont  which  that  batch  has  to  pay» 
tfcise  of  Maheeh    CkJtndw    Chowdfuy  ▼•    yet,  as  between  the  members  of  differ* 
JfdMm  ZhiZ     Birewr    (a),   decided    by    ent  batches,  there  is  no  common  liabUity* 
L.    S.    Jackson     and     Hobhouse,    JJ.    Conseqaently,    we    consider   that   the 
There    is*  no  doabt,    great  similarity    proceedings  in  execntion   against    one 
bbtw  eeh  that  case  and   the  present,  aod    batch  of  defendants  would  not  have  any 
had  W9  differed  from  those  two  Jadges    effect   in    keeping   the   rights  of  the 
or  any  principles  of  law,  we  might  have    decree-holder  alire  as  against  defendants 
thought  it  right  to  send  the  case  before    who  brionged  to  other   batches,  and  no 
a  Full  Bench.    But  we  do  not  consider    proceedings  having  been   taken  within 
that  upon  any  principles  of  law  involved    three  years  to  execute  the  decree  againsi 
in  this  case  there  is   any  difference    of    the  batch  of  defendants  to   which    the 
opinion Srhateror.    The  Judges  itt   that    respondents  belong,  the   rights  of    tho 
oase  tbosght  that  the  docree  before  them    di)cree- holder    under  this   decree  is,  as 
was  joint  and   several,  and   considered    against  these  defendants,  barred    byli- 
that  the  joint  liability  of  all  the  def end.    mitation. 

The  appeal  fs  dismissed  with  oo*«ts. 

(1)  S  ^.  R.,  80. 

(2)  Ante,  p.  B59. 

(3)  6  W.  B.,  Mis.,  18 ;  see  p.  21. 


ants  was  kept  alive  by  proceedings 
against  any  single  one.  We  do  not  ques- 
tion this,  but  in  our  opinion  the  decree 
before  us  is  not  a  joint  decree  as  against 
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'^7*2       ment-debtors  is  nol^  enough  to  keep  fcbe  deprea  a\vrh  aga^iask  the 
WiiB        others.  ' 

RAjiTABAct        jf p  (j^  Gregory  in  reply. 

The  judgment  of  the  FuUl  Bench  was  delivered  by 

Couch,  O.J.  (after  reading  tho  qfiBstion).-^The  suit  appesrt 
to  have  been  brought  to  recorer  arrears  of  rent  for  28  years, 
and  ^  it  appears  that  oq^  of  the  defeadwts  Gburisuaker  ha4 
Itton  in  po^adsaion  up  to  a  pertftiA  timp,  and  that  thei|  the 
possession  had  been  transferred  by  sale  and  purchase  from  "him 
to  Mr.  Oasper^  and  there  was  no  joint  liability.  Each  person 
was  liable  for  the  rent  for  the  period  daring  ^hiob  he  or  she 
^ad  occupied,  and  the  decree  was/  in  the  firsi^  instapoe,  made  by 
the  Itansif,  apparently,  in  that  fornii  The  Frinoipal  QtsMar 
Ame^n  appears  to  have  modified  that  on.  an  appen),  aad  to  ban 
declared  that  th^^rent  w^  to  be  allowed  for  the  whole  time 
against  the  persons  in  possession,  That  wa^  in  re^ty  the  8am# 
thing,  but  leaving  the  period  for  which  aaoh  would  be  liaUe  to 
be  determined  in  the  execution  of  ^the  decree.  Snbsequentlyt 
the  JB.\gh  Court  appears  from  the  proceedings,  to  have  declared 
•that  that  was  so,  and  Mr.  Bagram^  who  represettted  Mr.  Qaaper^ 
was  declared  to  be  separately  Hable  for  the  rent  of  1259  (1853). 
Although  these  fpersons  were  joined  in  the  suit  in  this  way»  yet 
we  must  treat  tho  decree  as  what  it  must  hav^  been  by  law,  a 
docree  against  one  persons  for  the  rent  o{  one  p^riod^  aod  a 
decree  apfainst  the  other  person  for  the  root  of  anotJaer  ]  iind  I 
think  such  a  decree  as  this,  althotigh  it  is  on  one-piece  of  paper, 
is  in  fapt  t\yo  decrees,  a  sepai^ato  decree  a^ifainst  each  for  the 
sum  for  which  each  is  liable.  When,  we  come  to  apply  to  that 
the  terms  of  s.  20  of  the  law  of  limitation,  there  is  raally  no 
diffipuHy ;  the  decree  is  to  bo  kept  in  force  against  each,  and" 
to  be  treated  as  a  separate  decree  against  each,  in  such  a  ease 
as  this*  as  it  would  in  the  ca^  of  persons  sued  for  contribq^tion 
because  it  is  a  separate  liabifa'ty^  and  each  is  liable  only  for  his 
own  share.  I  think  that,  although  the  decree  is  made  in  one- 
Buit^  it  is  in  reality  and  substance  a  separate  decree  'against  eadh 
for  the  portion  for  which  each  i^  do<|ared  to  be  liable. 
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We'AAsfc  MBW^r  to  the  quMtioii. which  is  pot  to  us   that,  Uk 
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eteoh  a-  oitoe  as  thiir^  the  proceediogit  ane  not  snffioiei^i  ta  provont'      iC^i'sk 
the  law  of  Kmibation  applying  to  the  other  defendant.  iUjNABAiii' 

Tber   case    will   go  hack  to  the    Division    Bench   with  tHat    OfluciLEa. 
answer. 


ORIGINAL  CIVIL. 


Before  Mr,  Justice  Maxpheraon. 

HURRONATH  mJLJjlCKkvj>  othcrs  v.  NITTANUND  UULLICK) 

Evidence  Act  ( I  of  1872),  as,  13,  21,  cL  l.and  33,  cL    l-^ReUvcmi  Fatir^^  187? 

^t^itimcd  cf  Family  Cuetom  Statement  in  writing  by  a  Party  to  the  Suitwho  ^an,  27  f 

ie  dead^ddmieaion,  •^•^*  ^' 

In  a  Boit  to  establish  the  ezistenoe  of  a  familj  oastom,  the  plaintiffs  offered  i» 
eridenoe  a  deed  ooataining a  imtal  that  the  odstomof  thf  family  was  as  Ueged  7» 
iheplaint,  andaoovenantto  do  nothing  contrary  to  it.  The  deed  was  executed 
before  aoUon  hronghthy  the  present  plaintiffa^  and  also  by  a  plaintiff  who  had  died 
since  the  institution  of  the  suit  and,  as' the  plaint  alleged,  by  "a  considerably^ 
iktejority^'of  the  fkilu]y,bat  the  defendant  was  not  aparty  to  it.  Bdd,  that  the  deed' 
fMiadmiaribkasenrldsiiee *  on  behatt  of  thd  fdaiiitiirs, though  they  eould  themaelva^ 
beoalled  as  witnesses:  but  that^though  admis8ible,tha  oastom  asagaist  the  defend- 
ant must  be  proved  dHunde. 

t 

Tas^  plaintdfis  and  the  defendant  in  this  case  were  descendants 
of.  tf^o  brothers  who,  some  Iwp  hundred  years  ago^  had 
established  certain  idols..  Thesaidols  bad^  for  many  years  beea 
kept  iip,  and  their  iforship  maintained  by  the  various  families 
descended  from  the  original  founders,  each  of  these  families  la 
rotation  being  entitled  to  the  custody  of  the  idol^  and  to  a 
gaUah  or  turn  of  worship.  It  was  alleged  in  the  plaint  that  the 
majority  of  the  descendants  of  the  founders  had  always  Hved  in 
Calcutta,  and  that,  by  the  custom  prevailing  in  the  family>  thd* 
idols  could  not  be  removed  from  Calcutta,  but  must  be  kept  in 
the  house  in  CaloutUk  of  the  person  who  for  the  time  had  the-  « 
palldhf^  The  defend^ant,.  on  his  pallah  commencing  last  October^ 
proi¥>8ed  to  remove  the  idols  to  his  house  at  Bhagmuree^  out  of 
Calcutta,^  whereupon  the  present  suit  was  brought  for  tho 
poijfosd  of  having  it  declared  that  the-  custom  alleged  in  the 
plaint  prevailed  in  the  family,  and  of  obtaining  an  injunction  iO' 
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HuBBoirATH  t^train  him  from  doing  so.  An    inierim  injoiiekiMi    had  bten 
MoLLioc     gfAi^ted  by  Pontifex,   J.,  «nd  ihe  satt  now  came  on  for  final 

;  N1TT4HUNB  disposal^ 

It  was  proposed^  on  behalf  of  the  plaintiffs^  to  put  in  as  evi- 
dence of  the  alleged  custom  a  certain  deed  of  agreement  under 
seal^  executed  in  June  1871  by  the  plaintiffis  and  '*  a  consider- 
able mojority''  of  those  entitled  to  pallahs,  in  which  after 
reciting  that  the  custom  of  the  family  was  as  alleged  in  the 
plaint,  they  covenanted  with  one  another  not  to  remove  the  idols 
from  Calcutta  during  their  respective  pallaht.  The  defendant 
was  not  a  party  to  this  deed,  and  one  of  the  plaintiffs,  Sbama 
Churn  Mullick,  who  had  joined  in  the  execution  of  the  deedj 
had  died  since  the  suit  was  instituted. 

Mr.  Kennedy  and  Mr,  Lowe  for  the  plaintiffs. 

Mr,  Woodroffe  and  Mr.  W,  Jackson  for  the  defendant. 

Mr.  Kennedy  for  the  plaintiffs,  contended  that  the  deed  was 
admissible  under  the  Evidence  Act,  I  of  1 872,  ss.  13  and  32,  cl.  7* 
Shama  Churn  was  a  party  to  the  suit,  and  he  is  now  dead.  This 
must  be  taken  to  be  a  statement  by  him  relating  to  a  transaction 
by  which  a  custom  was  recognized.  It  is  dearly  ante  litem  motam, 
[Macphsesok,  J. — ^You  may  perhaps  put  in  the  recitals  as 
being  a  statement  by  one  of  the  plaintiffs  who  is  now  dead,  but 
the  only  effect  of  that  will  be  that  what  he  states  in  the  plaint 
will  then  appear  as  evidence  given  in  the  box.]  It  will  be  {or 
the  Court  to  give  what  weight  it  pleases  to  it,  but  I  submit  that 
the  whole  deed  is  clearly  evidence. 

Mr.  W.Jackson,  for  the  defendant,  objected  to  the  reception  o£ 
the  deed  in  evidence. 

Cur.  adv.  vult. 

The  following  was  the  judgment  on  this  point : 
Macphebson,  J. — Besides  calling  some  of  the  plaintiffs  and 
t>ne  of  their  priests  to  prove  that  the  right  to  remove  the  idols  has 
never  before  been  either  exercised  or  claimed,  Mr.  Kennedy  pro* 
posed  to  put  in  a  deed  of  agreement  under  seal,  executed  in  Ju'be 
1871,  by  (as  the  plaint  says)  '^  a  considerable  majority"  of  thoB» 
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to  palkASf  includiiig  the  plaintiffs.    That  deed  recites        ^^73 
tlie  onsfcom  of  the  iamily  to  be  as  now  alleged  in  the  plaibt  j  and  BusBONArir 
those  who  signed  it  covenanted  with  one  another  not  to  remove    ^^^^^^* 
the  idols  from  Calcutta.     The  defendant  was  not  a  party  to  this   NirrAMUNB 
deed,  and  its  reception  to  evidence  was  objected  to  on  his  behalf    ^^^^^^^* 
by    Mr.  Jackson.    I  said,  at    the  trial,    that    I  would    receiM 
tiie  recitals,   as  being    a  statement    in   writing  made  by  one  of 
the  .  plaintifb,  Bhama  Chnm    Mallick,    who  might    have   been 
examined  as  a  witness  had  he  not    died    8inc#  the  suit   was  in- 
stituted.   I  thought    that  the  recitals  were»  under  g.  IS  of    the 
Evidence  Act,  iresd  together  with  s.  32,  cL  7,  receivable  as  state- 
ments made  by  Shama  Ohnm,  he  being  now  dead,  Mr*  Kennedy, 
however,  pressed  for  the  admission  of  the  whole  deed,  together 
with  evidence  of  the  circum^tAnces  under  which  it  was  executed. 
He  relied  on  s.  13  of  the  Evidence  Act»  and   (contended  that  as 
the   question  is  as    to    the.existence  of  a  right  or    custom,    the 
ezeeution    of  this  deed  is  a    '^  relevant  fact,''    as  being  either  a 
''  transaction   by    which  the  right    or    custom    in  question  was 
*        *        *        *        recognized  and  asserted"  under  d.  (o)  of 
B«  18,  or  as  being  ^'a  particular   instance  in  which    the  right  or 
custom  was    *        *        *        *    recognized*' under  cl.  f 6).    At 
first,  I  thought  the  deed  inadmiBsible»  except  as  a  statement  made 
by  Shama  Chum,  the  defendant  not  being  a  party  to  it,andbeing 
in  no  way  bound  by  it.    And  it  certainly   is  rather  startling  to 
find  that  when  a  set  of  plaintiffs  come  into  Court  claiming  a  right 
by  custom  as  against  a  defendant,  a  declaration  by  them  among 
themselvea  (but  behind  the  back  of  the  defendant)  that  they  have 
the  right,  and  a  covenant  to  do  nothing   contrary  to  it , are  admissi- 
ble as  evidence  on  their  behalf.  Such  an  assertion  of  right,  it  atfirst 
sight  appeared  to  me,could  be  placed  no  higher  than  an  '^admission," 
which  (s.  17)  is  defined  to  be  ''a  statement,  oral  or  documentary, 
which  suggests  any  inference  as  to  any  fact  in  issue  or  relevant 
fact,"  made  by  a  party  to  the  proceedings  and  which  ia  ordinarily    ' 
(s.    21)  not    admissible  on  behalf  of   the  person  who  made  it. 
But  by  cl.  1  of  8.  21,    ''an  admission  may  be  proved»  by    or  on 
behalf  of  the  person  making  it,  when  it  is  of  such  a  nature  that, 
if  the  person  making    it  were  dead,  it    would    be    revelant  as 
between   third  persona  under   s.  32."    And    farther  considera- 
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W%       iioa  of  the  mattov   has  made  ma  oome  to  ihe  eooolaMoa .  HUk 


■9' — -y  ■  'iM 


HVBjMHfATa   I  v^w%  admib   this  deed,  a9  bein^    in  strieiaMBS'   admusibfa:  oa- 

UuhuoK     behalf    of  the  pliuiitiffs  geiii0raU  j ;  for  ia  adjaaiMisg^.the  Beaitalai 

viTTANUKB  as  1^  statement,  made  by  Sbama  Cboirti  MoUiek^  I  held  ihrtn  to: 

UX.UOB,    ^  reteyant   under  s,  32  :   and  A  almost  aesessarilyr  fullowB.tlwti 

I  mnsti  admit  the   deed  oa  behalf  of    the  pl^ntifi^  tiioligh  thegr 

ean.  themaelyea  be  called   as   witoflsses^    anil   Uioagh  thedeedi 

amonnte   meoely  to  a  statemient  by    them  of.  theiv   omi>  vibw  o6 

their  case*  • . 

Fraotfeally^.hovever,  ii  makes  little  di&isenae  wJiethertliai 
deed>  qp  any  portioA  of  it».iB  admitted  or  re}eotod..  Whetbes  iii 
is  or  is  not  eLvidem)e  ander  the  oewAet^  itiamanifest^tbatai 
mena  statement  by  theplaanti&aud  others>.f6iming''a.eon8V4 
derable  majot^ty^'of  those  iotecested^  a  taw  mcuKbhs  be£(M?Q  actiao/ 
broaght^  tbat  tbc^  have  tbia  right  aad  will  opholcl  ilv  ia  itortb- 
Ie99jasfagf4i^t«.t^ird.  party,  aaavideaee  tjhat  tb^dii^  ia  faeti 
h&ve  thp  righ<r  which  they  assert  they  bare^  It  ia  none, the-  lessi 
wo^ble«us  beicaasemad^.&ain  the p^:*esepfr  iaatance,  ontheocca^ 
sion  of  Si,8attlf)XQjeDt  amoogjtfaemselvea  of.qaestsons  and  diffioul'*' 
ties  which .  hadr  ai:is$o, .  I^  mj  opinion  thia  daed, .  when  admittedit 
leaves  the  plaintiff^s  case  exactly  wbeee  it  was  :  for  it  shows  no^ 
more,  than  that^  wheceas  the  plaintiffs^  in  October  187^, filed the^ 
plaint  now.  before  m0j,.  asserting  that  a  certain  rigjit  exists :andf 
pray iDg  that,  the  defendant, may  be  restraiaed,  from  infringing,  it> 
they  in  Jane  1871*  signed  a  deed  in  which  they  (aa  amongst 
themselves), asserted  this  same  right  and  bound  themaelyes  tor 
resji^t  it.  Wh^th,er^a&  against  tl^e  defendant^.they,  have  oTv 
have  not  the  rig}it  claimed  vemaiQa  nnaffejQted  fay  the  deed,.and 
muQt  be  proved  aliunde^ 

Attorneys  for  the  plaintiffs :  Messrsi  Beehy  thxii  Ru'tteK 
Attorney  for  the  d6f endattt :  Mr.  OKvek 
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PJKQ^n^jStQ  SOQUAM,  CKHOSS  rDxFsirDiurr)  v.  TABUUOKNATB     Aug.  fof 

SIRKAR  (Plajhxw?).  .^^^ 

Bifi4f^J)fm^Wif^'--0ifi  oMtuie  io  Widow-*! uinhirUmg  of  S<nM.        — — 

A  Blada  died^  leaving'a  widow,  two  infant  sons,  and  a  daughter,  and  having  ipade 

a  will  in  English,  of  which  the  following  is*the  material  portion;— '**  I  |^Y6,dev{a6 

and  bcqmeath  unto  mj  wife  L  D  and  her  heirs  and  assigns  for  ever  all  my  real  and 

personul  citato  and  effects,  and  do  appoint  my  said  wife  sole  etemiri)B  ofthig 

.1^7  will.'*    MM  (vaTcning  the  dMsition^of  Maspheraon^  J.>  that  the  wifo  took  an     g^e  ^^q 

nbsolote  estate  with  fall  power   of  alienating  .the    property,   and  not  merely  as  14  B  L  R226 

trustee  and  manager  for  the  infant  sons.  ^^  2  J*  ?  S2 

^  .  11 B  li  B  4oD 

It  is  not  neoessary  th^t  there  should  he  an  ezpress  declaration  of  the  testator'd 

esire  or  intention  to  disinherit  his  sons  if  there  is  an  actual  gift  to  some  other 

t>^rsoii«  dxpresfied.ln  el^arand  unequirooal  words. 

Appeal  from  a  jadpfmeat  and  decree  of  Maopberson^  J*^ 
jaatodthie  5th of  Jane  1872. 

The  facts  of  the  case  appeal^  fully  in  the  judgment  of 

MAdPH«BS0K^  J.«^Th(9  subject  of  dispnte  in  this  suit  id 
^rtaw  plrof^erty  infaich  originally  belonged  to*  end  Aarronundo 
ISiricar.  The  plaintiff  and  the  defendant  are  both  graodaons  of 
this  Huvronnndo,  bnt>  unfortunately  for  the  defendant^  actoording 
to  Hindu  law,  occnpy  very  different  positions^  the  plaintiff  being 
the  soil  of  a  son,  wl^le  the-  defendant  is*  the  son  of  a  daughter. 

.  Hurronondo  Sirkar  died  in  1833, leaving  a  widow  Lnokymoney 
Dosseej  and  -  two  sons  Sbamachurn  and  Woomachuru/  and  a 
daughter  Baymoney.  Shamaohurn  died  in  1859  without  iseue^ 
but  leaying  a  widow  named  Bampreosi  Dossee,  who  died  in  18&6 
or  185&  Woomachuim  died  in  1854,  leaving  one  son^  the 
plaintiff;  RaysMyney,  the  daughter,  of  Hurrbnundoj  is  stiU  alive* 
aoidi  the disfendant  Proaanao' Coomair  Ohoseis her.son*  * 

Supposing^  Hurronundo  Sirkar  to  have  died  intestate,  so  that 
his  son  Shamacharn  and  Woomachura  succeeded  to  his  property, 
according  to  the  ordinary  rub  of  Hindu  law  the  whole  estate 
would  now  belong  to  the  plaintiff,  to  the  exclusion  of  the 
defendant :    for    Shamachurn    and    Woomachuru    would    have 
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1873       takan  in  eqnal  shares.    Oa  the  deatii  of  ShanMohani,  his  widow 
PiuMnNNo    Bampreosi  would  ha^e  taken  a  widow's  life-interest  in  his  share 

^^^^     of  the  estate  r  opon   her  death  his  mother  Laokymoae^  would 
V-         have  snoeeeded  ;  and  on   Lnckymoney's  death  the  share  would 

SiRKAB,  have  gone  to  the  present  plaintiff  as  the  next  heir  ofShamacham« 
Bat  the  real  state  of  the  case,  however,  is  that  Barrommdo 
Sirkar  died  leaving  a  will,  and  the  defendant  Prosanno  Coomar 
Ghose  contends  that  under  that  will  his  whole  estate  vested 
absolutely  in  Luckymoney,  to  the  entire  exclusion  of  hii 
children,  and  that  Luokymoney  Dossee  in  her  lifetime  made 
a  gift  to  him  (the  defendant)  of  the  six-anna  share  of  the 
family  dwelling-house,  which  is  the  subject  of  this  suit.  There 
is  no  doubt  that  the  question  which  has  been  raised  is  one  of 
great  importance  to  Hindus,  as  bearing  upon  the  question  of  the 
principles  upon  which  the  Courts  ought  to  act  in  construing 
wills  made  by  Hindus. 

Hurronundo  Sirkar  made  a  will  in  English,  which  wa8 
apparently  prepared  by  an  English  attorney,  but  which  is  signed 
by  the  testator  himself  in  Bengali.  It  consists  of  only  a  few 
"nes,  and  the  following  is  the  material  part  of  it:— **'I  give, 
devise,  and  bequeath  unto  my  wife  Sreemutty  Luokymoney 
Dossee  and  her  heirs  and  assigns  for  ever  all  my  real  and 
personal  estates  and  effects,  and  do  appoint'  my  said  wife  sole 
executrix  of  this  my  will." 

Luokymoney  Dossee,  in  February  1834,  obtained  probate  of 
this  will  from  the  Supreme  Court,  and  from  that  time  onwards 
until  her  death  in  October  1858,  she  had  the  control  and  manage* 
ment  of  the  property  left  her  by  her  husband,  anji  dealt  with  it 
as  if  it  was  her  own.  A.t  the  same  time,  however,  her  sons 
Shamachum  and  Woomachurn,  who  were  young  children  at  the 
time  of  the  death  of  their  father,  always  lived  with  her,  and  sub-^ 
stantially  had  the  enjoyment  of  this  property  along  with  her ;  and 
*  on  the  evidence  of  the  defendant  Prosnnno  Goomar  himself,  it 
appears  that  Shamachum  and  Woomachurn,  after  they  attained 
to  years  of  discretion,  used  to  assist  her  in  the  management  of 
the  property,  although  everything  was  done  in  her  nsme. 

Luckymoney,  on  one  or  two  occasions,  sold  portions  of  the 
Property  which  belonged  to  Hurronundo'a  estate  ;  and  on  these 
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occasions  the  oonveyanoes  seem  to  have  been  made  by  her. 
One  of  these  convejauoes,  a  Bengali  bill  of  sale,  dated  the  3rd 
of  Febraaiy  1849,  has  been  put  in,  and  in  that  she  states  that 
she  sells  the  property,  her  husband  having  given  a  ^^  tomeynfima 
will"  in  her  name.  While  this  bill  of  sale  was  given  by 
Imdiymoney  as  being  the  person  having  the  right  to  convey, 
it  is  to  be  noticed  (and  it  is  a  material  fact)  that  Shamachurn 
and  Woomachum,  the  two  sons,  who  were  the  natural  heirs  of 
Hnrronundo,  sign  the  conveyance  as  witnesses,  a  proceeding 
well  understood  among  natives  as  indicating  that  these  sons, 
being  parties  having  an  interest,  gave  their  consent  to  the  sale 
being  made. 

Shamachum's  widow  Bampreosi  having  died,  we  find  that 
very  shortly  thereafter  Luckymoney  executed  a  deed  of  gift 
to  the  defendant  Prosonno  Ooomar  Ghose  of  the  property  which 
is  the  subject  of  this  suit.  That  deed  of  gift  is  dated  the  18th 
of  October  1 856,  and  in  it  the  property  is  described  as  being 
property  ^^  which  was  given  (to  me),  and  has  been  held  and 
enjoyed  by  me  up  to  this  time."  Two  or  three  months  before 
her  death,  Luckymoney  made  a  will,  which  is  useful  as  showing 
what  she  considered  to  be  her  position  with  reference  to  this 
property.  She  says:— "My  husband,  the  late  Hurronundo 
Sirkar,  having  made  a  will  on  the  22nd  day  of  September  of 
the  Snglish  year  1833,  granted  all  his  moveable  and  immove- 
able property  to  me.  Thereafter,  upon  his  death,  T,  having 
obtained  the  whole  of  his.  property  by  virtue  of  his  will,  am 
possessing  and  enjoying  the  same  from  that  time  up  to  the  pre» 
sent  as  owner  o£  the  right  of  gift  (and  sale  thereof),  and  I  have 
alienated  some  of  these  properties."  Then  she  says  that  she 
has  already  given  out  of  the  properties  granted  by  her  husband. 
a  six-anna  share  of  the  family  house  to  the  defendant  Prosunno 
Coomar  Ghose  by  deed  of  gift,  and  she  goes  on  to  bequeath  the 
remaining  immoveable  properties  which  she  then  liad,  and  her 

entire  moveable  property  to  her  son's  son  Tarrucknath  Sircar, 
She  then  proceeds  to  appoint  the  defendant  Prosunno  Coomar 
Ghose  as  executor  and  manager  during  the  plaintiff's  minority, 
and  to  declare  that  the  whole  estate  should  go  to  Prosunno 
Coomar  Ghose  abisolutely^  in  the  event  of  the  plaintifiE  dying 


1872-78 
PaofUVNO 

COOXAK 

Ghosb 

V, 

Tabbuck* 

M4TK 
SiBKAB. 


37 


270 


BENGAL  LAW  REPORTS. 


[VOL.  X. 


1872-73 
Pbosunno 

COOKAB 

Ghobe. 

V. 

Tarbuce- 

NATH 
SiBKAB. 


a  minor  without  issue,  or  of  his  renouncing  the  Hindu  reli- 
gion. 

This  will  confirms  the  view  that  Luckymoney  herself  consi- 
dered that  she  was  absolute  owner  of  the  property,  and  had  the 
right  to  dispose  of  it  at  pleasure ;  and  I  have  no  doubt  the 
whole  family  thou^^ht  the  same  thing.  Thus  we  find  that, 
during  the  minority  of  the  plaintiff,  his  mother  filed  a  bill  in 
equity  in  the  supreme  Court  against  the  present  defendant 
Prosunno  Coomar  Ghose,  the  object  of  which  was  merely  .to 
have  Luckymoney's  wiU  construed,  and  to  have  an  account  of 
her  estate  taken,  no  question  being  raised  in  that  suit  as  to  the 
rights  of  Luckymoney  under  Hurronundo's  will,  or  as  to  the 
rights  of  the  plaintiff  as  *heir  of  Hurronundo,  or  of  Shama^ 
chum.  These  proceedings  are  only  material  now,  as  showing 
that  some  years  ago  the  plaintiff's  mother  and  guardian  did 
practically  treat  Luckymoney  as  having  a  good  and  absolute 
title  under  the  will  to  the  property  of  Hurronundo  Sirkar. 

The  plaintiff  attained  the  age  of  eighteen  years,  as  he  states  in 
his  plaint,  sometime  in  the  year  1871 ;  and,  taking  advantage  of  his 
exemption  from  the  ordinary  provisions  of  the  law  of  limitation 
by  reason  of  his  minority,  he  now  seeks  for  a  declaration  that 
Luckymoney  did  not,  under  the  will  of  Hurronundo  Sirkar, 
become  the  absolute  owner  of  the  property,  and  that  she  had 
no  right  to  alienate  any  portion  of  it,  or  to  give  to  the  defend- 
ant the  six-anna  share  of  the  dwelling-house  which  she  gave 
'  by  the  deed  of  the  1 8th  October  1856.  The  plaintiff's  contention, 
ill  fact,  is  that  although,  according  to  the  literal  meaning  of  the 
words  used  in  Hurronundo's  will,  the  whole  estate  of  Hurro- 
nundo  Sirkar  was  given  to  Luckymoney  absolutely,  still,  on 
the  proper  construction  of  the  will,  that  is  to  say,  if  the  will 
be  construed  not  with  reference  to  English  law,  but  with  refer- 
ence to  Hindu  law,  and  to  the  habits  and  customs  of  the 
Hindus,  the  Court  ought  to  hold  that  the  will  gave  her  no 
absolute  interest,  but  merely  appointed  her  to  be  trustee  and 
manager  of  the  estate  for  the  benefit  of  the  sons  of  the  testator. 

I  think  that  the  plaintiff's  contention  is  right.  Considering 
that,  the  will  is  the  will  of  a  Hindu;  considering  that  he 
bad  at  that  time  two  infant  sons ;  and  considering  that  there  in 
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no  expression  or  indication  anywhere  of  a  desire  to  disinherit      1872-7S 
his  sons,  and  that  there  was  no  reason  why  he  shonld  desire    Pbosunno 
to  disinherit  them .  I  think  I  nmst  assume  that  he  did  not  mean  to      ohosb 
disinherit  them,  and  that  the  will  must  he  read  as  merely  TTift^lrfng    t^jj^^^^^. 
over  the  property  to  the  wife  to  be  held  by  her  in  trust  for  the  nathSiekab^ 
infant  heirs.    I  agree  with  Phear,  J.,  in  what  he  says  in  his 
judgment  in  the  case  of  Boophll    Kheitry  y.  Mohima  Chwm 
B(yy  (1),    (decided  on    the  12th    September  1870).    I  think 

(1).  Before  Mr.  Justice  Phear.  is  vested  in  yoa.    Whatever  yon  do, 

I  agree  to  ;  no  one  elae  has  any  power 
BOOPLOLL  KHETTRT  a.nd  anothbs     left  to  him,  and  I  am  making  my  wiU 

V.  MOHIHA  OHXJKN  ROY.  *^  *<^^^  ^^^-    ^>  ^^^  ^7  deoeaae, 

any  other  of  my  heirs  object  to  this. 

The  IZth  Bepi,  1870.  ^^»  ^^  same  is  inadmissible  and  void, 

and  you  will  pay  the  undermentioned 

'Kisto  Chundbr  Dabs,  a  Hindu,  died  legacies  to  the  undermentioned  par- 

in  March  1864,    possessed,    amongst  ^®®  •"" 
other  property,  of  a  house  No.  8/12,  in 

Bajah  Gooroodas'  Street,  and  leaving        «       ■p^^i,^^ ^  t^ .  .  -      /^ 

him  surviving  three  sons,  Eadhanaih  „,^^?*^*X^.^  ^^Y^  ^"^r. 

Dass,  BonomaUy  Dass,  and  Troylucko-  V'^^t^^^       Particulars  of  lega^jies." 

nathDass.    In  February  Wxisto-  [^^,^^171^'^^'^.?^''^'''' 

Chunder  made  a  will,  of  which  heap-  ^*  ^  *^f«^^f^^^;>  /  Thakoor  Soor, 

pointed  Eadhanath  executor,  and  which  ^Z^'  ^.^^i  ^^""^V^'^y*  P^^'*?,^ 

was  to  the  following  effect  :i-  ^l  P"^VA   ^^^-^^ J^' «  ^^^  ^ 

^  give  to  my  eldest  daughter,  Sreemutty 

"I,SreeKi8to  Chunder  Daas,  exe-    ^anee  Dassee,  Es.  (200)  two  hundred, 
mite  this  wiUndma.  or    testamentary    J^^  wiU  give  to  my  second  daughter, 

instrument,  to  the  foUowing  purport  ^^T^J^J!^'^T'T^''T4,J^^' 

or  effect  :-I  being  very  3^  Lnd  my  ^'  ^^^)  <f  ^  ^^d^ed  and  fifty.  You 

body  being    incoitant    and  mortal,  "^^H  *?  "^^  youngest  <W^ter 

knowing^,  in    my  sound  mind  I  S^emutty  I  eencowne  Dassee,  E..(160) 

Sjte  my  WiU.  The  whole  of  my  estate,  one  hundied  and  fifty." 
both  recJ  and  personal,  and  the  exist- 
ing shop  which  I  have,  you  are  the 

froprietor  and  owner  of  the  whole,  and  After  Kisto  Chunder's  death,  Radha- 

have  appointed   you  my  executor,  nath  applied  for  probate  of  his  will,but 

that  is  to  say,  my  attorney.  »  caveat  was  entered  by  Bonomally.  An 

*  arrangement  was  then  come  to  bet- 
Yon  will  supply  the  expenses  of  the  ween  the  two  brothers,  whereby  it  was 
household,  and  will  supply  the  food  agreed  (inter  alia)  that,  if  Bonomally 
and  raiment  of  the  famUy,  and  carry  would  withdraw  his  opposition,  Radha- 
on  the  existing  shop  ;  and  will  perform  nath  should  pay  him  Rs.  3,000  and  the 
as  usual  the  religious  observances  of  costs  incurred  by  him  ;  that  Bonom- 
the  family,  and  ytm  will  further  per-  ally  should  release  his  claim  against 
form  the  worship  of  Eshur  Sreedhur  the  house  No.  8/12  ;  but  that,  notwith-  * 
Thakoor  in  the  manner  in  which  it  is  standing  the  devise  to  Radhanath, 
now  being  done,  and  you  will  perform  the  house  shotdd  remain  the  joint  pro- 
my  8/trc£<Wfc«,&c.  The  wholeofthereli-  perty  of  the  three  brothers.  The-  » 
gious  acts,  and  tiie  protection  of  all  the  release  by  Bonomally  was  drawn  up 
real  and  the  personal  estate,  will  be  and  engrossed,  and  a  decree  by  con- 
attended  to  by  you,  and  you  will  con-  sent  parsed  in  favor  of  Eisto  Chun- 
duct  the  existing  shop,  and  collect  der's  will.  Radhanath,  however,  paid. 
»1 1  dues  and  pay  all  debts.    All  power  only    Rs.  1,300  ofthe    Rs.  3,000,   and 
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the  release  in  consequence  was  never  4th    Clause. — ^There    U    in     Bajah 

I^BixoK-     ®3^<^uted.   In  August  1U66,  Badhanath  Gooroodoes' Street  the  ancestral  tenant* 

SibkLk  ^^^'  leaving  a  son,  Megnath  Dass,  and  ed  baiee  No.  8/12  recently  purchased  in 

'  his  two  brothers,  Bonomally  and  Troy-  the  name  of  my  father,  deceased,  and 

luckonath,  him  surviving,  and  having  newly  built,  from  the  rent  of  which 

first  made  a  will,  the  material  poilions  the  tax  shoiild  be  paid  first ;  and  what- 

of  which  were  as  follow  : —  ever  money  remains,  the  whole  of  it 

will  be  paid  towards  the  family  ex* 

«T   «        T>   «        XI     ^         ■  1.  1--  penses  and  other  disbursements  set  out 

« I,  Sr^  Eadhanath   Dass    inhabi-  ^  ^^  following    chuises,    excepting 

tent  of  Ra3ah  Goorood^s    Street,  in  ^^^^^  ^  ^^her  expense  wiU  be  inWi- 

the  city  of  Calcutta,  endite  this  *  wU  ed  as  a  charge  therefrom. 
putro'  to  the  following  effect : — 

_     ^,      ,    ,  ^,                J.1     T        Ml  7th    CU^%^e. — ^The      white     thiread 

For  the  last  three   months  I  am  lU  trade,  which  was  formerly  carried  on 

and  laid  up  in  bed.    We  cannot  tell  ^        ^^^  ^^^  ^-^^^  g^  Ramkanay© 

what  may  happen  to  the  human  being  pass  and  Sree  Troyluckonath  Dass  ha» 

at  any  time,  consequently  I.   of^  my  ^^^  ^.i^g^  ^  1^      ^^^          ^^  ^^^ 

own  desire,  write  this    vnll  putro,  ap-  ^^    ^^  ^^^  ^^  ^^^  ^^^^    Swbs*- 

pointing  Sreeman  Troyluckonath  Dass,  ^^entiy  a  trade  U  now  going  on  with 

the  youngest  brother,    my  executor,  Sreejoot  Croon    Chunder    Qhose    ia 

that  is  '  tomey,  as  set  out  in  the  folio-  3^^^,^  Ba»r.    The  debts  and  oreditv 

wing  clauses.    You.  brother,  wUl  per-  ^^          ^^  teahm  aU. 
form  all  the  business  accordingly  : — 

^            fT«_       I    /       •  ^^    CUntie. — ^Before  this  my  second 

Isi    Clauw.— The  sa5a  (service,  wor-  brother  brought  an  action  in  the  High 

ship)  of  my  ancestral  Sree  Sree  Eshur  q^^^  against  us,  which,  having  been 

Sreedhnr  Thakoor,  which  is  in  my  an-  giibsequently  settied  with  him  arnica^ 

cestral  batee  (house,  premises),  will  be  ^ly,  I  gave  Co/s  sicca  Rs.  (1,300)  thir- 

performed  as  has  been  done  theretofore,  teen  hundred  to  the  brother,  and  paid 

his  vakeel  costs  in  full  Co/s  B8.(2,000> 

2iid    CZauw— My    (2)   two    widow  two   thousand  are  still  due  to  him. 

Burtors,  Sreemutty  Ranee  Dawee  and  Should  you  be  unable  to  pay  the  same 

Sreemutty    Woomasoondoroe    Dassee.  from  other  me^s,  then  you  will  either 

WiU  remain  as  they  now  are  in  my  morfcgiige  ^  sell  the  new  fea<«e  No.  8/12 

ancestral  hatee.    They  will  get    food  m  Kajah   Goorooda^    Street,  and  pay 

and  raiment  as  they  now  get  from  my  his  Rs.  (2.000)  twothousand,  and  take 

family.    No  person  wiU  be  able  to  op-  a  release  written  1^  him. 
pose  the  same.    Should  they  not  agree 

with  my  youngest  brother,  then  they  10th    Clause. — I  hawe  gradually  bor- 

will  monthly  get  Rs.  (6)  six  for  their  rowed   from  Sreemutty   Bindoobasini 

food  and  raiment^  that  is,  each  one  of  Dassee  Co.'s  Rs.  (1>100)  eleven  hund* 

them  Rs.  (3)  three  a  month.  red,  which  said  rupees  I  have  paid  to* 

wards  the  debt  of  the  present   shop, 

«  i    ^            xmLx,   i.1.        «^    *  i.u^  ^^^  ^^  other  debts  and  for  the  ex- 

*  ^^^*  J^T*"~i^'i^-  ^^r"?.""^  i  P«^^  o^  ^^  ^^^    Should  you  be 

tenanted  datjie  which  is  m  the  kheerkee  ^^j^  ^           ^^  ^            f««n  other 

(rear  or  hind  portion  of  house)  of  the  ^            thSn  you  wiulither  mortgage 

auces^  dweUmg-house    the  wfca  of  ^^  ^y  ^^  ^^  jj     g^j2  in  ^jSi 

Sree  Sree  Eshur    Sreedhur  Thakoor  Qooroodass'   Street,  and  pay  the  debt 

will  be  performed,  and  the  tax  of  the  ^  ^^  ^^  Dassee." 
nij  baiee  paid  ;  and  from  the  proceeds 
of  the  gardens  situated  in  Belgsichia, 

in    Zillah  24-Pcrgunnah3,  the  family  Troyluckonath  applied  for  probate  of 

expenses  will  be  paid.  this  will,  the  application  being  opposed 
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intention  to  do  so,  and  when  no  cause  is  shown   why  he  should 
have  such  a  desire  or  intention.    A  recent  decision  of  the  Privy 
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by  Megnatbj  the  son  of  Badhanath, 
but  the  Court,  on  the  13th  May  18^7, 
decreed  in  favor  of  the  will,  and  grant- 
ed probate  to  Troyluckonath. 

Pending  this  suitj  and  prior  to  de- 
cree, Bonomally  and  Megnath,  on  the 
26th  March  1867>  mortgaged  their  two- 
thirds  share  in  the  house  No.  8/12, 
fiajah  Gooroodass'  Street,  to  the  de- 
fendant, and  deftuilt  having  been  made 
in  re-payment  of  the  mortgage-debt, 
the  defendant,  on  the  6th  January  1868, 
obtained  a  decree  for  payment  thereof, 
or  sale  of  the  mortgaged  premises.  Be- 
fore this,  on  the  17th  August  1867, 
Troyluckonath  mortgaged  the  house  to 
the  plaintiif s  to  secure  the  re-payment 
of  Bs.  6,500  which  he  had  borrowed 
from  them  for  the  purposes  of  Badha- 
nath's  will.  Upon  his  failure  to  repay 
the  money  at  the  time  stipulated,  the 
plaintiffs  instituted  a  suit  for  fore- 
dosure,  and  obtained  ^decree  absolute 
for  foreclosure  on  the  16tii  July  1869. 
Afterwards,  on  the  9th  Septemljer  1869, 
the  plaintiffs  obtained  a  decree  for 
possession,  and  at  the  time  of  this  suit 
were  in  possession  of  the  premises. 

The  suit  was  brought  by  them 
against  the  defendant,  the  mortgagee 
of  two-thirds  of  the  house.  In  their 
plaint  the  plaintiffs  alleged  that  the 
defendant's  mortgage  and  decree  threw 
doubt  and  suspicion  on  their  title,  and 
that  their  possession  was  disquieted 
thereby,  and  wot^d  be  still  further  dis- 
quieted by  the  intended  sale  by  the 
defendant  under  his  decree.  They 
therefore,  prayed  for  an  injunction  to 
restrain  the  defendant  from  proceeding 
to  a  sale,  and  that  he  might  be  com- 
pelled to  enter  up  satisfaction  of  his 
decree,  and  to  bring  his  mortgage  into 
Court  for  cancellation. 

Mr.  Kennedy  and  Mr.  Piffard  for  the 
plaintiffs. 

Mr.  WoodfFoge  and  Mr.  Evam  for  the 
defendant. 


The  judgment  of  the  Court  was  deli* 
very  by 

Phkar,  J. — ^Mr.  Kennedy  put  the  case 
before  me  as  if  it  belonged  to  that 
class  in  which  a  Court  of  Equity  will 
interfere  in  favor  of  a  plaintiff  by  caus- 
ing deeds  or  documents  to  be  delivered 
up  and  cancelled,  in  order  that  they 
may  not  be  used  to  the  prejudice  and 
danger  of  the  plaintiff,  and  form,  as  it 
is  said,  a  cloud  on  his  title.  The 
principle  which  governs  the  Court  in 
such  cases  is  sometimes  expressed  in 
the  phrase  '*  qwia  timet"  and  these 
words  sufficiently  indicate  the  nature 
of  the  mischief  for  which  the  remedy  is 
g^ven.  I  may  expound  them  by  saying 
the  Court  furnishes  its  aid  in  oases  of 
this  kind  to  remove  out  of  the  way  in- 
struments which  really  are  void  or 
inoperative,  for  fear  they  might  at  some 
future  time  be  used  to  the  prejudice 
or  injury  of  the  plaintiff,  when  the 
necessary  evidence  sufficient  to  invalid* 
ate  them  may  be  lost.  It  appears  to 
me  that  the  present  case  does  not  fall 
within  that  class.  There  is  here  an 
existing  oonflect  between  the  parties  of 
a  substantial  character,  and  I  think 
this  suit  is  in  no  sense  m  de  5ene  esss 
proceeding.  It  is,  in  truth,  one  with 
which  we  are  exceedingly  familiar  on 
the  other  side  of  this  Court.  A  plain- 
tiff declares  that  he  is  in  possession  of 
property,  the  subject  of  the  suit,  and 
that  he  is  rightfully  entitled  to  it :  and 
he  complains  that  the  defendant  sets 
up  a  hostile  title,  and  under  cover  of 
that  title  is  committing  some  overt 
act  of  wrong  against  him,  the  plaintiff  ; 
and  on  this  ground  the  plaintiff  asks 
for  a  declaration  of  right  against  the  • 
defendant.  In  the  present  case  the 
plaintiffs  seek  to  have  the  document 
delivered  up  and  cancelled.  They  do 
not  precisely  ask  here  for  a  declartion 
of  right,  but  they  pray  that  the 
defendant  may  be  restrained  by  in- 
junction from  proceeding  to  sell  the 
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FsosuNMo    Chawdhry  {1)  has  some  bearing  on  the  question. 
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Tarruc*-    *»o^eand  premiaea  in  suit,  and  also  saya  to  the  executor:— "Should  y<m  be 

NATH         ^^^  ^®  ™*y  ^  compeUed  to  bring  unable  topay  the  same  (i.e.,  B».2O0O  to 

SiKKAS.      ^^^  mort^C^e-deed  into  Court  and  have  the  testator's  second  brother,  Bonomal- 

it  cancelled.    It  appears  to  me  in  this  ly)  from  other  means,  then  you   wiU 

state  of  things  that  it  is   incumbent  either  mort^e  or  sell  the  new   hai4B, 

on  the  plaintiffs  to  prove  first  their  No.  8/12.  in  Rajah  Gooroodaae'  Street. 

poaaeaalon,  and  next  the  title  on  which    ^^'^  *^^  ^^  ^^^  ^J?-  5^|J^ 
J7r_  „i_  the  executor  to  mortgage  the  saoie  lor 

mey  reiy.  thepurpoae  of  obtaining  funda  topajr 

T  i.v  1-  XI-       1.  «  .     X,         ^  the  debt  oi  E8."l,100  to  Bindo6bi»ni. 

X  tnmk  they  have  anfficiently  made  rj^i^^  ^^^  passages  I  have  now  read  thus 

out  their  poaseaaion.    It  aeema  to  me  give  distmet  authority  to  Troylucko- 

on  the  evidence  pretty  clear  that  the  nath,  if  necessary,  to  mortgage  the 

plaintiffs  are  now  in  enjoyment  of  the  premises  which  are  the  subject  of  suit, 

rentandprofitaof  the  houae  which  ia  to  secure    a  sum  in    the   aggregate^ 

the  subject  of  auit.  amounting  to  Be.  3,100.    The  plam^ 

tiff'a  mortgage  ia  for  a  much  larger 

rru      _    .  *i.            «      ^  *•«.     T  ^'^  than  thia  (I  think  for  Ba.  6;500)» 

Then  oomea  the  queation  of  title.    I  j^ ^  therefore,  Troyluckonath'a  powers 

may  ahortly  aay,  the  plaintiffa  allege  ^^re  limited  bv  these  two  passages,  I 

they  got  this  property  by  a  mortgage,  think  it  would  have  been  vZtra  vire$  on 

earned  to  forecloeure,  from  Troylucko-  his  part    to  execute   the    plaintiff's 

nath ;  that  Troyluckonath   made  the  mortgage.   There  is,  however,  anothw 

mortgage  to  them  by  virtue  of  powers  «^  ^^^^^I^''!  Z^.y^S!''?^'' 

wh^chhe  obtained  aaexe^torof  and  ^eky  r^htly  attached  to  thia  ooaader- 

under  the  wiU  of  Radhanath  Daaa,  and  able  injortance  {rwd^h  Mr.  Kennedy 

that  the  mortgaged  property  had  been  argued  that  this  was  a  direction  to 

deviaed  to  Radhanath  by   hia  father  the  executor  to  pay  the  testator'a  debts, 

Kisto  Ohunder,  who  had  himself  orgir  at  any  rate  the  debts  of  this  particular 

naUy  acquired  it.    Now,  assuming  for  concern,  out  of  the  te8tat<Mf 'a  estate* 

the  moment  that  RadhamithbeLne  ?^^' ^^^^  ,^  "JfJ  S^iAts"^ 

4.1.      ^     1  .  .        u  j.1.  •    V         1.  to  aay  that  the  law  whion  tnia  court 

the  actual  proprietor  of  thia  house  by  ^^^i^^ii^tere  in  regard  to  the  eatatea  of 

virtue  of  hia  father's  will,  the  powers  Hindus     would    oblige  a     purchaser 

which  Troyluckonath  pretended  to  exer^  from  the  Hindu  executor  to  see  to  the 

cise  came  to  him  solely  through  the  exact  amount  of  the  debts  which  the 

will  of  Radhanath  ;  and  this  will  runs  testator  directed  him  to  pay,  or  even  to 

in  the  following  terms  :-<His  Lord-  "^^ S^'^HZ^^^ ^^I  i^nk  te 

-1  •    -^  ^  4.1.    ^    4.  XI.         1  ^  xu  actually  existed.   It  would,  I  think,  be 

ah  p  read  the  flrat  three  clauaea  of  the  j^^^  J^^nt  in  practice  if  the  pur- 

wiU,  and  continued)  .—Then  ownesthe  chaser  waa  obliged    to  look    further 

4th  clauae,  and  this  no  doubt  distinctly  than  the    will  itself  ;    and    if  that 

gives  authority  to  the  executor  to  deal  will  gave  the     executor    or   trustee 

with  thia  partiouhir  property.  No.  8/12,  the  authority    to    pay  debta    out  of 

for   the  sp^ifio  purposes    afterwards  the  eatate,  I  should  te  disposed  to  a^ 

however,  contain  thia  declaration,nam6.  therefore  I  think  Mr.  Kennedy's  argu- 

ly,  that  "the  whole  of  the  prooeeda  will  ment  on  the  effect  of  this  7m  clause 

bepaidtowardathefaanilyezpenseaand  is   good    to    the  extent    of    proving 

other  diaburaementa  aet  oat  in  the  f olr  that  Troyluckonath  under  thia  will  had 
lowing  clauses,  exoepting  which  no  other 

expense  will  be  incurred  as  a  charge        (1)  13  Moo,  I,  A.,  290;  S.  C,  S  B.  Ii. 

therefrom."   Afterwards  the  Bthchmse  R.  P.  C,  57. 
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As  I  am  of  opinion  that  Lnckymonej  was  merely  a  trastee      1872-73 
or  a  manager  for  her  sons,  the  question  arises  whether  Wooma-     ^^osumto 

COOXAB 

Qhoas 
I>6wer  to  make  the  mortgage  to  the    he  to  do  urith  it  ?  Not  to  apply  it  to  his  v. 

plaintiffs    which  is  the  basis  of  the    own  purpose:  he  is  not  left  the  freedom  Takritgx- 
plaintiffs' title,                                           of  a  proprietor:  he  is  told  to  supply  the         nath 

expenses  of  the  household,  food,  and  Sibj£a«. 
But  then  comes  the  question,  which  is    raiment  of  the  family ;  to  carry  on  the 

"^^^"^TF^^T  ^  **^  "^^^  ""f  «««*^^»  «^^P  5  *o  Perform  the  religi- 

whiohlthink  both  aides  have  considered  ^us  observances  of  the  family  as  usual , 

to  be  critical  i,e.  had  Radhanath  power  to  perform  the  worship  of  E8hur,&c. ;  to 

to  make  the  will,  which  I  have  just  read  perform  the  testator's  shrdddh ;  and  one 

and  referred  to,  so  as  to  give  Troylucko-  ^  twoof  these  directions  are  repeated  a 

math  the  power  toseU  or  dispose  of  the  second  time.   I  have  not  the^aUest 

whole  property,  which  is  the  subject  of  ^oubt  that  the  testator  meant  that  aU 

^*  i^^%\  '^     V.    .\^   •iw^^fil?'  His  children  should  take  the  benefit 

fromKistoChunderby  thewiU  and  advantage  of  this  property  as  an 

Now,this  wiU  18  as  f oUows  :--(His  Lord-  ^^^^d  Hindu  family ,  a^d  so  far  as  he 

ship  read  the  wiU  as  set  fi^  above,  and  constituted  Eadhanath  malik,  it  was  as 

contmued).It  18  contended  that  this  wiU  ^^^  f^  ^^^^^^^^  ^^  theother  mem- 

gives  the  whole  proprietary  right  in  the  y^^  ^j  ^he  joint  family, 
property,  which  is  the  subject  of  it,  to 

Badhanath.  It  is  directed  toEadhanath,  And  what  have  been  the  facts  since 
and  the  first  clause  runs  as  I  have  read,  the  death  of  Kisto  Chunder  in  this  re- 
But  if  this  will  is  to  be  construed  in  the  spect  ?  Indisputably  the  membersof  the 
way  the  plaintiff  asks  to  have  it  constru-  family  have  lived  together  as  a  joint 
ed,  it  has  the  effect  of  disinheriting  two  family,  even  during  the  time  when  the 
out  of  the  three  of  the  testator's  sons,  contract  was  going  on  between  Bono- 
without  a  single  word  expressive  of  his  nially  and  Radhanath  in  respect  of 
intention  to  do  so.  It  seems  to  me  going  this  very  will.  We  have  it  in  evi(tence, 
a  very  long  way  to  suppose  that  a  Hindu  and  it  is,  I  think,  not  disputed  by 
father  would  disinherit  twoof  his  sons  the  plaintiffs,  that  when  Badhanath 
without  assigning  a  shadow  of  a  reason  first  put  forward  this  will  and  claimed 
or  motive  after  a  fashion  of  this  sort,  exclusive  rights  under  it,  there  was  in- 
Audit  is  remarkable  that  the  testator  stantaneous  opposition  raised  by  Bono- 
makes  substantial  legacies  to  each  of  his  mally,  and  I  believe  also  by  Troylucko- 
three  daughters,  while  he  does  not  even  nath.  When  he  applied  for  probate, 
mention  in  any  way  the  second  andthird  cat7eo(»  were  entered,  and  in  the  end 
sons,  Bonomally  and  Troyluckonath.  probate  was  consented  to  by  Bonomally 
Now,  not  a  single  suggestion  has  betn  and  Troyluckonath  upon  certain  terms 
made  from  beginning  to  end  of  a  reason  of  agreement.  Either  Mr.  Kennedy  or 
why  the  testator  should  disinherit  these  Mr.Piffard,  on  behalf  of  thePlaintiff— I 
two  sons,  or  why  he  should  give  the  forget  which— expressed  much  anxiety 
whole  property  to  his  eldest  son,  sub-  that  I  should  not  take  this  agree- 
stantiaJ  legacies  to  his  three  daughters,  ment  between  the  members  of  the 
and  yet  leave  Bonomally  and  Troylucko-  family  as  in  any  way  modifying* 
nath  without  the  slightest  mention,  the  disposition  made  by  will.  I  do 
I  think  a  little  closer  looking  at  the  not  think  that  that  agreement  can  in 
wiU  clears  up  the  mystery,  and  shows  law  have  any  effect  in  modification  of 
that  he  did  not  disinherit  any  of  his  the  will  itself, but  it  may  have  very  oon- 
ohildrenatall.  It  is  true  he  has  given  sideraUe  effect  as  a  oontract  obliging 
his  whole  e8tate,real  and  personal,to  his  Badhanath  to  exercise  such  powers  as 
eldest  son^  as  mentioned  i  bot  what  is  h^  got  under  th«  will  in  Ukrov  of  a  mem« 
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1872*73     ohurn^  through  whom  the  plaintiff  daims,  having  lired  up  to 


Pbo&vnno  l'^^^^  which  was  many  years  after  he  became  of  full  age,  it  can 

^Ss  *  ^^  ^^^  *^**  ^^^  ^y  ^^^  contesting  the  matter  with  his  mother 
was  at  the  time  of  his  death  barred  by  limitation.  For,  of 
course,   if  Woomachum  was  barred,  the  plaintiff  would  be 


V, 

Tarbugko 

KATH 
SiSKAB. 


ber  of  the  family.  SeTeral  letters  which 
passed  between  the  attorneys  of  the 
disputing   parties   were   admitted  in 
evidence.     From  these  it  is  very  clear 
for  what  terms  the  parties  were  stipu- 
lating.   These  letters  led  up  to  a  con- 
veyance or  release,  engrossed  but  not 
executed,  which,  at  the  time  when  it 
was  offered  I  thought  inadmissible  for 
want  of  registration.    I  now  think  I 
was  wrong  on  that  point ;  because  it 
has  been  made  to  appear  since  that 
that  document,  although  in  form  an 
absolute  conveyance  or  release  of  pro- 
perty, was  of  design  not  executed  by 
the  parties,  and  did  not  in  any  way 
represent  an  actual  instrument  of  title. 
Eventually,  however,  the  vivd  voce  evi- 
dence of  Troyluckonath  supplied  the 
materials  which  the   exclusion   of  this 
deed  at  first  prevented  from  coming 
before  the  Court.  And  these  materials 
are,  I  think,  valuable  for  the  right  un- 
derstanding of  Sadhanath's  own  will. 
It  seems  to  me  very  certain,  on  the 
whole  of  the  evidence,  that  whatever 
doubt  there  might  be  in  the  beginning 
among  the  children  of  Kisto  Chunder 
with    regard    to    the  effect  of    their 
father's  will,    Badhanath    agreed    to 
hold  the  property  for  the  benefit  of 
himself  and  brothers  jointly,  and  that 
the  negotiation  for  the  conveyance  and 
release  stood  entirely  on  this  footing  i 
and  not  only  that,  but,  as  a  convey- 
ance or  i*elease  was  never  executed,the 
brothers  continued  all  along  (certainly 
up  to  the  date  of  the  plaintiff  *s  mort- 
gage)  in  the  joint  enjoyment  of  this 
•property.    The  evidence  seems  to  me 
all    one     way     on    that    point,    and 
I  myself  don't  doubt,  even  from  Roop- 
loU  Khettry's   own  testimony,  that  ne 
was  entirely  aware  of  that  fact.    He 
and  his  advisers  disregarded  it  and  re* 
lied  solely  upon  the  title  which  could 
begivenby  Eadhanath's  will  because 


they  thought  that  that  was  sufficient 
in  law  to  give  a  valid  foundaticm  for 
the  plaintiff's  mortgage.  And  whan 
we  look  to  the  terms  to  Badhanath's 
will  by  the  light  of  the  facts  which 
I  have  just  mentioned,  it  is  clear 
enough.  I  think  that  will  was  written 
in  view  of  them,  and  on  the  footing  of 
that  which  had  taken  place  between 
the  brothers.  He,  like  his  father,  dis- 
poses of  the  property  for  the  ben^t  of 
the  family.  He  speaks  of  the  family 
as  "  we"  and  *'  us  ; "  and  he  mentions 
them  all  by  name,  excepting  Bono- 
mally,  as  members  of  the  family.  And 
Bonomally  he  treats  as  an  outsider 
(read$  the  Rth  Clatue.)  It  is,  I  think, 
quite  clear  that  he  looked  on  Bono- 
mally as  having  separated  and  agreed 
to  give  up  his  share  of  the  property 
for  the  consideration  there  referred 
to ;  and  on  that  footing  he  directed 
Troyluckonath  as  trustee  and  manager 
of  the  property  to  dispose  of  it  for  the 
benefit  of  the  other  members  of  the 
family,  exclusive  of  Bonomally.  But 
Bonomally  had  not  in  fact  given  up 
his  share.  He  had  abstniaed  from 
executing  the  conveyance  or  release ; 
and  had  remained  in  continuous  joint 
enjoyment  of  the  property  with  his 
brothers  :  and  it  appears  to  me  that, 
from  the  time  of  B^hanath's  death 
up  to  the  date  of  the  execution  of  the 
plaintiff's  mortgage,  Bonomally  was 
entitled  to  his  one-third  share  of  the 
property.  If  this  be  right,  the  plan- 
tiffs  are  clearly  not  entitled  to  have 
the  defendant,  who  claims  from  Bono- 
mally, restrained  from  dealing  with 
the  property  in  the  way  he  proposes. 
I  have  said  enough  to  show  in  strict- 
ness that  this  suit  should  be  dismissed. 
I  ought,  however,  to  add  that  I  think 
Badhanath's  will  is  conclusively  prov- 
ed, and  the  other  will  is  proved  by 
consent  of  the  parties. 
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barred  now.  I  think  that,  under  the  circumstances^  Wooma-  ^^^'^^ 
ofaum  was  not  barred.  Luckymcyney  was  in  the  position  of  a  Fbootkno 
trustee^  and  although  the  property  stood  in  her  name»  and  was  q^o^m 
dealt  with  as  belonging  to  her,  her  possession  and  ®^]^y*^®^*  xarkuokhath 
were  not  adverse  to  her  sons  ;  for,  it  Ms  admitted,  that  they  lived  Sibxas. 
with,  and  were  supported  by,  her,  and,  in  fact,  that,  after  they 
attained  their  majority,  they  managed  the  property  for  her. 
It  is  noticeable  that  the  gift  from  Luckymoney  to  Prosunno 
Goomar  Ghose  was  not  made  until  the  death  of  both  the  sons 
and  of  Shamadium's  widow.  It  may  well  be  that  Lucky* 
money,  who  up  to  that  time  dealt  with  the  estate  as  manager 
for  her  children^  might  have  thought  that,  her  sons  and  the 
widow  of  Shamachnrn  being  dead,  there  was  nothing  unfair  in 
her  falling  back  on  the  terms  of  the  old  will  and  giving  a  six* 
anna  share  of  the  family  dwelling-house  to  the  defendant,  who^ 
so  far  as  blood  is  conoerned,  was  as  nearly  related  to  Hnrro- 
nundo  Sirkar  and  herself  as  was  the  plaintifE*  I  think  there 
was  no  adverse  possession  between  Luckymoney  and  her  sons, 
and  that  she  was  a  mere  trustee  and  manager  of  the  estate  of 
Hurronuudo  Sirkar  up  to  the  time  of  her  death,  that  is.  up  to 
the  year  1838  ;  and,  therefore,  the  plaintiff,  notwithstanding  the 
long  time  that  has  elapsed,  and  notwithstanding  the  fact  that  his 
fatiier  during  his  lifetime  did  not  contest  the  matter,is  not  barred. 
Taking  this  view  of  the  case,  it  is  unnecessary  to  enter 
on  the  further  question  raised  and  argued,  mss.,  supposing  this 
property    went  to  Lnckymoney    as  a  gift  to  her  by  her  husband 

after  marriage,  and  became  her  atHdhatit  whether  or  not  the 
plaintiff  would  succeed  on  her  death  as  her  heir  f  I  express 
no  opinion  whether  or  not  the  plaintiff  has  made  out  his  title 
to  this  property,  if  it  was  atndhan  of  Luckymoney. 

The  plaintiff   is  entitled  .to    recover  the    six-anna  share  of  the 
dwelling-house ;  and,  as  Mi:.  Kennedy,  on  behalf  of  the  plaintiff, 
waives  his  right  to  an  account,  I  shall  give  a  decree  for  posses-   * 
sion  and  costs  on  scale  No.  2. 

From  this  decision  the  defendant  appealed. 

« 

Mr.  Woadtoffe  and  Mr.  Branson  for  the  appellant. 

Mr.  Kennedy  and  Mr.  Ghoee  for  the  respondent. 
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I^72r7^  Mr.  JToorfro/*.— The  oarreot  of  aatkoritiei.  abows  that  Harso- 
PtMvitMo  Jumi^ifm  will  gave  Lnckymoiiey  an  abaolato  «0tato.  The  laa 
^i^Sa  fP"^^  ^^  ^^  ^^^  nmst  be  oonntieredf  and  the  expressed. 
V.  inteotion  mast  prevail  in  the  absence  of  extrinsic  circnnijitaMes 
^^BMki^  showing  A  different  intention—- jfrsemui^y  5ocr;ssmonsy  Xtossss  v« 
Denobwndoo  UulKck  {\) .  The  wiU  was  explained  totibetestai^ 
tor»  as  appears  from  an  aflMavit  which,  according^  to  the  praoftioo 
of  the  Oonrt,  was  filed  io  anpport  of  the  applieation  for  probate. 
A  testator  nsing  Bnglish  legal  phraseobgy  mnst  be  taken  to 
have  niderstood  its  technical  force— Oaaeiulra  Moktm  Tagore  r. 
Upendra  Mohan  Tagars  (2).  The  oases  of  RooploU  Khsttry  r. 
Mohima  Chum  Boy  (3)  and  Baj  Lukh$e  Dabea  v.  Ookool 
Chunder  Chowdhry  (4)  searenly  anpport  the  oondnsion  drawn 
by  MachperaoD,  J.,  that  a  Hindn,  wishing  to  leare  his  property 
away  from  his  sons,  mast  express  that  intention  clearly  :  ixt  the 
former  of  these  cases  there  can  hardly  be  said  to  have  been  a 
foal  judgment.  Then,  looking  at  the  extrinsic  cironmstaaee»i 
we  fiod  the  widow  dealing  with  the  property  as  if  it  were  abso- 
Intely  hers.  [GoacH,  G.J.— The  extrinsic  cironm^itances  which, 
it  is  said,  may  alFect  the  meaning  to  be  attached  to  the  testator's 
words,  mast  be  circumsiaDces  existing  at  the  tim e  of  making 
the  will,  not  snbseqaent  thereto.]  No  donbt  the  extrinsic 45ir- 
cumetahces  must,  as  it  were,  form  part  of  the  rea  ge^tm^  bnt  the 
widow's  dealings  with  the  property  cannot  be  disregarded.  In 
Dialchundra  Addie  v.  Kissorey  Dossee  (5),  one  of  the  earliest 
eased  oh-Hin<iu  wills,  the  Snpreme  Court  held  that  a  widow 
taking  under  the  wiH  of  her  hasband  was  entitled  tp  only  a  life* 
estate,  bdt  the  property  of  that  decision  has  been  i|aestioned 
by  SirF.'Macnag^en  in  his  Considerations  on  Hindu  Law, 
p.  35.  The  testator  mast  be  taken  to  have  known  the  law-^ 
certainly  the  Hinda  law— and  by  his  will  he  clearly  gave  his 
widow  an   nnrestricted,    unfettered  estate   of  the  highest    kiod^ 

*  and  then,  by    a   separate  clause,    made  her   his  sole  executrix. 
Then,  as    to    whether   this   property   came  to  Luckymoney   as 


m  6  Moo.  I.  A.,  526.  (4)  IS  Moo.  I.  A.»  209  ;  S.  0.,  3  B.  L. 

(2)  4  B.  L.  R..  O.  0.,  103.  at  p.  140.         R.  P.  C,  57. 

(3)  Ante,  p.  271.  (5)  Montr.  H-  Wills,  66. 
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Bifidh'm.    TIdb  Dayabliaga,    Oh.  iv,  s.  1,  rv.  I  and  4,  enutioer.     169MS 
fites  tbe  BIZ  Innds  of   9iru2&an,  and  vr.  7>  8,  and  9  eacplaiTi  what    PadMimo 
is  meant  by  tbe  *'  kosband's    donation/^     The  irordB  there  aaed     ^^^ 
ahov  that  it  is  somethiiif;   given    by    the  haaband  in  his  lifetime         «. 
different  from   bia;  entire    estate^  and  thia  ia  borne  oat  by  ▼.  ^%'^^s^ul^"^ 
whioh  lifliite  the  hosband'a    gift  by  way  of  atridhaa,  and  b^ore 
the  poif er  pt   testamentary,  disposition  was  established,  Uy  2fiOO 
pamaa*    By  the   Bengal   laW|  where  a  widow  takes  properi^i  on 
faer  hnsband's  d^th,  it  oomes    to  her  by  way  of  inheratanoe^  i^s4 
tiotas   $tridk^7%.     [Couch*    CJ.^^If    tlus    were   sirHhm,   ^ 
plaintiff  would  {not  take  ae    heir.    Mr.  Kennedy, -^Thfi  daughter 
Rajrnioaiey  ia.46#d«    CouaH.  C.J.— ^The    right  to  inherit  defends 
on  whether   or   not   she  was    alive  at  the  time  of  her  vm^Aer'a 
4eath,]     We    state   tfaatBaymoney    was  then  aliye,  aed.  alto. jl^ 
danghtor*  and  not  the   plaintiff   who   was  a  son^a  son^  would  in. 
iherit— 1  Maoaaghtan's    Principles  of   Hindu  Tjaw,   p.  40.    The 
Dayabhaga,  Gh.  iv,  s.  2,    treats    of  the  descent  of  strUfhan^  and 
V.  9  says  that,  on  failure  of    both   son  and  maiden  daughter,  the- 
succesaion  devolves  with   equal    rights  on  the  married  ^ughter 
who  has  a  son,  and  on    her   who  may  have  male  issue  :  here  the 
daughter  was  married    and  had  a  sou  ;  see  also  the  ]>ayakrama 
Sangraha,  Ch.  ii,  s.    4,    rv.   2  and  5  ;  and  Shamachurn  Sircar's 
Yyavastha    Darpana,    2nd    ed.,   p.  78S.     The  property  having^ 
once  come  to  Kaymoney   lost    its  character  ofstridhan,  and  she 
became  a  new  proposita  from    whom  the  descent  must  be  traced*^ 
The  plaintiff's  cause  of  action  arose    in  tbe  lifetime  of  bis  father 
who  lived  some  years    after    the  plaintiff  came  of  age»  the  suit 
therefore  IS  barred  by    the  law   of  limitation — s.  2of"ActXIT    •    • 
of  1859  not  applying  to  cases    of  implied  trust  ;  see  Thomson  oa 
Limitation,  p.  233,   citing  the   definition  of  *'  trustee^'  f rom<  the 
report  of  tb^  Indiian  Law  GommissioncMfs.     [&{r.  Kennedy. — ^The 
Ant  cannot    be   interpreted    by    that    report ;  see   DonegaU  v^ 
£ayard  (1).]    The  question  has   never  been    actually  decided;* 
bixtin  UmaSundcMri  Daei  v.  DwcvrkancUh  Bey  (2),  a  henamidar 
was  held  not  to  be  a  trustee  for  the  real  owner  within  the  mean* 
ing  of  a.    2   of   Act    XIV    of  1859.    So  it  has  been  held  that  a 

(1)  8  U.  L.  Cr.,  4/60,  at  p.  4  5.  (2).  2  B.  L.  K..  A.  C,  264. 
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1872-73     mortgagee  who  continues  to   hold   mortga&red  property  after  the 
PwwvMNo     mortgage-debt  has  been   satisfied  is   not  a  trustee  for  the  mort- 
QawL      S^S^^  within  the    meaning   of  that  section — Bahoo  Lall  Doss  v- 
„      ^'  Jamal  Ally  (I).    The    case    of    Shahazadot   Mahtymed    Faezr. 

SissAB.  Shahazadee  Oomdah  Begum  (2)  is  apparently  opposed  to  the 
Tiew  contended  for,  but  see  the  remarks  on  that  case  in  Thom- 
son on  Limitation^  p.  234,  and  the  cases  there  cited.  In  Eng- 
land a  distinction  has  been  taken  between  express  and  implied 
trusts,  see  Olegg  v.  Edmondaon  (3)  ;  but  it  must  be  admitted 
that  the  words  *'  express  trust"  are  used  in  3  &  4  Will.  IV,  c.  27, 
8. 25.  Most  of  the  cases  on  the  point  are  summed  up  in  Petre  ▼• 
Petre  {4).  Finally,  it  is  submitted  that  even  though  all  points 
of  law  were  decided  against  the  defendant,  he  ought  not  to 
have  been  directed  to  pay  the  plaintiff's  costs.  He  was  sued  as 
executor ;  the  charges  brought  against  him  were  abandoned  ; 
and  the  case  at  last  turned  on  a  point  of  law  which  was  not 
raised  on  the  pleadings. 

Mr.  Kennedy  for  the  respondent. — In  Kumara  Asirna 
Krishna  Deb  .v  Kumara  Kumara  Krishna  Deb  (5),  Markby,  J. , 
indicates  an  opinion  that  the  testamentary  power  among  Hindus 
is  not  a  mere  extension  of  the  power  of  gift  inter  vioos,  nor  analo 
gous  to  it.  Gifts  by  will  were  altogether  unknown  in  ancient 
times,  consequently  the  mere  absence  of  texts  as  to  stridhan  given 
by  will  does  not  justify  the  conclusion  that  stridhan  could  only 
be  given  during  lifetime.  Ramdulol  Sircar  v.  Sreemutty  Jay^ 
money  Dabey  (6)  shows  that  a  legacy  given  to  a  woman  by  her 
huBband's  or  her  own  relations  is  stridhan.  Immoveable  property 
given  by  a  husband  to  his  wife  is  not  strictly  sMdhan,  and  ¥rill 
go  to  his  heirs — Colebrooke's  Dig.,  Bk  v,  Ch.  9,  s.  2,  §  S16. 

It  was  not  shown  that    Hurronundo  understood  English,  and 

the  will  is  signed  in  Bengali.    A  Hindu   will  must  be  construed 

«  in  accordance  with  Hindu   law   and  Hindu  thought  ;  see  Gopee' 

hrist  Gosain  v.    Oungapersaud  Qosain  (7).    It  is  highly  impro- 

(1)  9  W.  R..  187.  (5;  2  B.  L.  R%  O.  C,  11. 

(2)  6  ^.  B.,  111.  (6)  8  Mori.  Dig.,  66,  Case  No.  45. 

(3)  8  De  G.  M.  A  G.,  787.  (7)  6  Moo.  I.  A.,  53. 
(4;  1  Drew,  371. 
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bable  that  a  man  would  give  his  property  so  as  to  leave  his     1872-'^ 
son  without  means  of  performing  bis  shriddh.    There  nmst  be    pitoMmvo 
express  wot  Js  to  disinherit  the  son — Rocploll  KeUnry  ▼.  'Hohima     ^^ 
OhMm  Bey  (1).    In  the  Tagore  case  (2),  the  testator  expressly  v. 

assigned  his  reason  for  not  giving  his  son  Ganendra  Mohan  any  3^^^^^'' 
interest.  The  case  of  Dialchundro  Addie  v.  Kisaw&y  Doasee  (8) 
was  decided  after  due  consideration.  A  Hindu  woman  cannot 
alienate  immoveable  property  given  to.  her  by  her  hnsband  in 
his  lifetime ;  Dayabbaga,  Ch.  iv^  s.  1,  v.  23  ;  Colebrooke's  Dig., 
Bk.  V,  Cb.  ix^  s.  1,  §  477  ;  Dayakrama  Sangraha^  Gh.  ii^  s.  2,  v« 
31 ;  TeencQioree  Chatterjee  v.  Dinonath  Banerjee  (4) :  and  the  same 
law  must  be  taken  to  apply  to  gifts  by  mW-^Oopeekrist  Qoaain  v* 
Oungapersaud  Oo8ain{S).  [CoucH^  C.J. — Do  you  contend  that, 
because  a  woman  cannat  alienate  immoveable  property  given  to 
her  by  her  husband,  therefore,  it  must  go  to  his  heirs  ?}  Yes  ; 
or  rather  that  the  reason  why  she  cannot  alienate  it  is  that  it 
must  go  to  his  heirs.  Admitting  that  atridhan  would  devolve  in 
the  manner  stated  on  behalf  of  the  defendant,  yet  the  daughter 
would  not  be  the  proposita  ;  she  is  not  the  full  heir.  Btridhan 
does  not  lose  its  character  after  the  first  descent,  but  if  it  did^ 
the  son's  son,  and  not  the  daughter's  son,  would  inherit,  and  the 
mother,  and  not  the  daughter,  would  be  the  proposita — Pratt* 
hUhen*8ingh  v.  Muaaummant  Bhagwutee  (6).  As  to  the  effect 
of  Act  XIV  of  1859  on  the  plaintifPs  right,  it  is  submitted  thai 
s.  2  does  apply  to  cases  of  implied  trust ;  see  the  notes  on  that  sec- 
tion in  Thomson  on  Limitation.  The  learned  Counsel  also 
referred  to  Norria  v.  WrigTit  (7)  and*  Knight  v.  Bowyer  (8). 

Mr.  Ghoae  on  the  saiiie  side. — ^There  are  two  kinds  biairidhan, 

that  which   is   absolute,   and  that  which  is  not.    The  former 
alone  is  alienable :  and  immoveable  property  given  by  a  husband 
to  his  wife  nevdr  becomes  absolute  «^r«tJAai»,'Dayabhaga,  Ch.  iv, 
8.  I4  V.  18  ;  Shamachum   Sircar's  Yyavastha  Darpana,  §$  428    « 
and  429  (pp.  685  and  686) ;  2  Macnag^ten'a  Primsiples,  p.  215. 

•  •  •  • 

(1)  Ante  p.  271.  (5)  6  Moo.  T.  A..  53. 

(2)  4  B.  L.  B.,  O.  C,  103.  (6)  1  8el.  Rep,,  3. 

(3)  Mont.  H.  Wills,  66.  (7)  U  Beav.,  291. 

(4)  3  W.  R.,  49.  (8)  23  Id.,  609. 
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18T2-73    The  Baine  difitinokion  ia  taken  by  aUtbe  Hhida  sokools*  Iiiu&eve* 

PBQMNmo    able  property    fj^iven   to   a  womaa  by  her  hoibaad  desoeads 

^^*     upbtk  her.  death  to  bis  hetnh— <7oMMttittf  Sy«ae&  ▼•  flWfooemMiry 

9.        Do«0m(1).  Aft  the  time  of  making  hiswiU^  JStrronendo  had  twe 

^'^AiAJk^  infant  sons  i^nst  whom  he  had  no  canse  of  oomplaint^  and  his 

daqghter's  eon  wee  not  then  born ;  under  theee  cironmstaaoea  it 

as  hnpoieible  from  a  Hindn  point  of  ▼iew  to  oonoei^e  that  he 

intended  to  ditinherit  his  sotie. 

♦  * 

Mr.  JBramon  in  reply* — ^Tbe  onse  of  Gr.  v.  K.  (2)  oontra<* 
diets  th^t  of  Oouinaut  JB$9aek  v.  Surro(uifiomby  Dombb  (1)«  If 
the  property  in  dispute  was  not  $MHvm,  Laokymoney  4iad 
power  to  alienate  it  i  if  it  was,  it  deyelved  on  the  plaintiff's 
mother  as  heir.  As  to  Mtridktm  losing  its  oharaoter  after  derola  * 
tion»  see  iSTrina^fc  OangcpadhyaY  Sarbamangmla  Debt  (3).  The 
case  of  Prankuhen,  Singh  v.  MuasiM^maut  BhagvmUeei  (4)  is  ex 
plained  in  2  Cowell's  Hiada  Law.  pp.  219,  220. 

The  judgment  of  the  Conrt  was  delivered  by 

CouoH^  C.J.  (after  stating  the  facts,  and  obeenring  with 
regard  to  the  conveyanoe  of  Srd  Febmary  1849  executed 
by  Lnckymoney,  and  signed  by  Shamacbnm  and  Woomadiuni 
as  witnesses  :''  This,  Maophersoni  J.,  snys,  is  a  t)roce6diog  troll 
nnderstood  among  -natiTes  w  indieatiAg  that  the  eons,  being 
parties^  having  an  interest,  gare  their  consent  to  the  sale  being 
made ;  bat  in  tile  ease  to  which  he  refers  to  in  anotiier  part  of  his 
jadgment — LuhheeDalea  v.  Ookool  Chunder  Chowdhry  (5) — 
the  Jndieial  Oommittee  say  they  cannot  affirm  Hbe  proposition  that 
the  mere  attestation  of  snoh  an  ibstrnment  by  a  relafive  aeces-* 
sarily  imports  cenonrfenoe^''  oontinned )— The  teit  is  brought 
by  Tsrmoknalh  Sirkar  who  claims  the  whole  of  tbe  property, 
«  and  he  ashed  that  it  might  be  declared  that,  nndief  and  by 
yirtne  of  the  will  of  Hnrronvndo  Sirkar,  Lnckymoney  Dbssee 
had  no  power  to  devise  the  property  ioclnded  therein.  Mac- 
CD  2  Mori.  Dig.,  19S;  Case  Ko.  ie4       (4)  1  Sel.  Rep.,  :f. 

(2)  Id,,  234,  Case  No.  1^.  (5)  13  Moo.  I.  A.,  ^09;  S.  C,  3  B.  L. 

(3)  2  B.  L.  B.,  A.  C..  Ii4.  B.,  P.  C,  57. 
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phorsoB,  Ji   mftde  a   deoree  ia  tiie  plabuff'a  tw^r,  holdiog     ivt^'f^ 
Ihrt  the  will  o£  Barroiuuido  Siroar  maftt  be  read  aa  nardy  fbomhtm 
mmkixig  otot  the    properly  to   the   viCe  to  be  held  by  her     ^^ 
in  troei  for  the  iofant  heira.    He  oays  in  hie  judgment  '^  there  ie         «• 
ho  doubt  that  the  qaestion  wfaieh  has  been  raised  is   one    of      fiiuua. 
great  importaiioe  to  Hiudae,  aa  bearing  apon  the  qneatbn  of 
the  prineiplea  upon  which  the  Ocmrts  oilght  to  aot  in  oonstroing 
wills  made  by  Hindus/'    I  qnite  agree  to  this ;  hot  it  appears 
to  me  that  the  prinoiplea  npcm  whioh  the  Courts  ought  to  aot 
have  been  authoritatively  determined,  and  iu  the  present  oas# 
we  have  only  to  apply  them.    In  SreemuUy  8oorjeem0ney  Dm- 
see  V.  Denobun4oo  Mullick{l),  the  Jadioial  Oi>mmittee  say  :— * 
**  The  Hindu  law,  no  less  than  the  English  law,  points  to  the 
iotention  as  the  element  by  which  we  are  to  be  guided  in  deter* 
mining  the  effect  of  a  testamentary  disposition  ;  nor,  so  far  as  \ 
we  are  aware,  is  %ere  any  difference  between  the  one  law  and 
the  other  as  to  the  tfUkterials  from  which  the  intention  is  to  be 
collected^    Primarily  the  words  of  the  will  are  to  be  considered. 
They  convey  the  expression  of  the  testator^s  wishes ;   but  the 
meaning  to  be  attaohed  to  them  may  be  affected  by  surrounding 
otroumstaaeeB,  and  where  this  is  the  ease,  those  circumstances 
no  donbt  must  be  regarded.    Amongst  the  eircomstanoes  thus  > 
to  be  regardsd,  ia  the  law  of  the  country  under  whioh  the  will 
is  made,  and  its  dispositions  are  to  be  oarried  out.    If  that  law 
haejattached  to  particular  words  a  particular  meaning,  or  to  a 
particular   disposition  a    particular  effect,  it  must  be  assumed 
that,  the  testittor,  in  the  dispositions  which  he  haa  made,   had 
regard  to  that  meaning  or  to  that  effect,  unless  Qke  language  of 
the  will  or.  the%arroindiag  oiroumataneea  diaplaoe  tjiat  assump- 
tion.   These  are,  as  we  tUnk,  the  principles  by  which  we  ought 
to  be  guided  in  determining  the  case  before  us ;  and  we  must 
first,  therefore,  consider  what  was  the  intention  of  the  testator 
to  be  collected  from  the  words  of  his  wilL  *'  • 

Althongh  the  will  was  signed  by  the  testator  in  Bengali,  I 
think  it  must  now  be  a  sumed  that  it  was  explained  to  him,  and 
that  he  understood  its  meaning.    If  it  was  not,  and  he  did  not 


(1)  «  Moo.  I.  A.,  526,  at  p.  550. 
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187M3      underataod  whaft  he  was  signing^  there  woald  be  no  question  of 
PsoeuffKo    cenetraction,  for  it  woald  not  be  htg  will.    Probate  of  it  was 
^«df     g>^<^Dted  by  the  Supreme  Gonrt,  and  its  Talidity  has  never  been 
V.         questioned.     Maopherson^  J.^  says  he  has  no  doubt  the  whole 
^^BK^^  °  family  thought  that  Luckymoney  was  absolute  owner  of  the  pro- 
perty»  and, had  the  right  to  dispose  of  it  at  pleasure.    It  appears 
to  me  that  the  words  of  this  will  unequivocally  show  that  it  was 
the  testator's  intention  that  his  wife  should  becon^e  the  abso- 
lute owner  of  all  his  property.    That  is  the   meaning  which  the 
law  has  attached  to  the  words  he  has  used,  and  there  is  nothing 
in  the  language  of  the  will  to  displace  the  assumption  that  he 
liad  regard  to   it ;  for  the  appointment  of  his  wife  as  sole  exe- 
cutrix is  made  with  the  view  to  complete  the  gift  and  enable 
her  to  obtain  probate. 

The  surrounding  circumstances  are,  as  Macpheraon,  J.^  says« 
that  the  testator  was  a  Hindu^  and  that  he  had  at  the  time  two 
infant  sons^  and  there  was  no  reason  why  he  should  desire  to 
disinherit  them.  We  cannot  tell  what  reason  he  had  for  making 
a  will,  hut  the  fact  of  his  doing  so  shows,  in  my  opinion,  that  he 
intended  his  wife  to  be  something  more  than  a  trustee  and  mana- 
ger for  the  infant  heirs,  as  she  would  have  been  such  if  he  had 
not  made  a  will.  It  is  not  to  be  assumed  that  he  made  this  wiU 
without  reason  :  and  if  he,  a  Hindu^  thought  it  right  to  make  a 
will,  it  may  well  be  that  he  thought  he  might  leave  to  his  wife 
to  make  a  proper  disposition  of  his  property  amongst  his  &mily. 
The  learned  Judge  has  declared  her  to  be  a  trtlstee  when  t'ae 
will  contains  no  words  whatever  to  create  a  trust.  •  It  is  not,  in 
my  opinion,  necessary  that  there  should  be  an  express  declaration 
of  his  desire  or  intention  to  disinherit  his  sons,  if  there  is  an 
actual  gift  to  some  other  person  expressed  in  dear  and  unequi- 
vocal words,  and  I  must  respectfully  dissent  from*  the  dictum 
'of  Phear,  J.,  in  the  case  (I)  referred  to  by  Maonherson,  J. 
Nor  can  I  agree  with  him  in  thinking  that  there  is  no 
indication  of  a  desire  to  disinherit  his  sons.  Allowing  that  a 
Hindu  is  less  likely  than  any  other  person  to  disinherit  his  sons, 
it  still  appears  to  me  that  his  desire  and  intention  to  do  so  may 

(1)  Uoophll  Klietiitf  v.  Mohlma  Churn  Boy,  ante,  p.  271. 
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be  sbown  as  in  the  case    of  another  person  by  the  disposition  he      ^^Tt-78 
makes  of  his  property,  PsosimNo 

Upon  the  construction  which  I  think  I  must  put  upon  this  will,  €^« 
the  point  taken  by  the  Counsel  for  the  respondent,  the  plaintiff,  Tawwcknath 
that  the  property  being  the  gift  of  a  husband  to  his  wife  was 
inalienable,  and  on  her  death  would  descend  to  the  heirs  of  the 
husband,  does  not  arise.  The  husband  ha9  given  to  his  wife  an 
absolute  power  of  disposing  of  the  property  which  she  has 
exercised.  This  was  not  an  ordinary  gift  by  the  husband  to 
his  wife  to  which  the  authorities  cited  might  apply. 

I  think,  therefore,  that  the  decree  should  be  reversed,  and  the 
suit  must  be  dismissed  with  costs  on  scale  No.  2,  including  the 
costs  of  the  appeal. 

Appeal  aUowed. 

'   Attoroeys  for  the  appellant :  Messrs.  Swinhae,  Law  and  Co. 

Attorney  for  the  respondent  :  Baboo  Bhoobun  Mohun  Doss, 


APPELLATE  CRIMINAL. 


Before  Mr.  Justico  Phear  and  Mr,  Justice  Aln8lie>  .    ^ 

THE  QUJSBN  v.  TARU0K5TATH  MOOKBRJBE*  ^<^^'  »^' 

Criminal  Ptoudure  Code  (Ac§  X  of  1872).  t.  296-^Pot0er«  0/ a  Sessions 
Court  to  order  Committal  of  Accused  discharged  by  a  Magistrate. 

An  order  by  a  Judge,  under  a.  S96  of  Act>  X  of  1872,  direoiing  a 
Magistrate  to  oo&mit  an  aconsed  person,  who  has  been  discharged  at  a  preliminary 
«fiqairy,  to  take  bis  trial  in  a  Court  of  Session,  niust  specify  t&e  particular  act 
constituting  the  offence  charged.  The  Judge  cannot  direct  a  committal  for  offences 
with  which  the  accused  was  in  no  way  charged  before  the  Magistrate. 

Onb  Tarncknath  Mookerjee  was  charged  before  tbe  Magis- 
trate of  Howrah  with  having  committed  an  offence  punishable 
under  s,  200  of  the  Indian  Penal  Code.  The  warrant  of 
arrest  only  specified  this  offence.  One  AllabuXi  in  a  suit  under 
Act  X  of  1859  betcTj  the  Deputy   Collector  of  Howrah,  execut- 

*  Miscellaneous  Criminal  Case,  No.  Ijof  1873. 
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1873       ed  an  instrument  called  aa  agentnamah,  which  was  fildd  ia  that 
Qdsbw       case.  In  this  dooament  the  aocased    was  described  as  '  -  a  mookh* 
V*         tear  aad  attorney  oE    the  Qigrh  Court/'  and    oa  the  reverse  side 

Tarucknath  .       . 

JlooKiBjKE.  were  the  initials  of  the  accused.  There  was  another  document  like* 
wise  called  an  agentnamah  filed  by  the  said  Allabux  in  the 
appeal  before  the  Collector.  In  this  second  document^  the 
accused  was  described  simply  as  "  vakeel/.'  and  on  the  reverse 
side  was  the  accused's  signature  in  full  below  the  words  *^  we 
acknowledge  and  accept  the  power  conveyed  by  this  agentnamah.' ' 
Both  these  documents  were  tendered  in  evidence  for  the  prosecu-* 
tion  at  the  preliminary  enquiry.  Evidence  was  given  to  show  that 
the  accused  employed  Counsel  to  conduct  the  Act  £  case  for 
Allabux.  The  evidence  also  showed  that  neither  the  plaintiff 
AUabux^  in  the  Act  X  case^who  had  instituted  his  suit  bapaik  (1) 
of  his  master  Issurch under  Gbose,  zemindar^  nor  his  master,  were 
ever  induced  by  the  accused  to  consider  him  (accused)  to  be  an 
attorney  of  the  Bigh  Court  or  a  vakeel^  or  to  pay  the  accused  any 
sum  of  money  for  his  services  as  an  attorney  of  the  High  Conrt 
or  a  vakeel.  The  Magistrate,  on  the  I7th  December  1872, 
discharged  the  accused,  holding  that  the  evidence  was  not 
sufficient  prima  facie  to  establish  an  offence  either  under 
B.  200  or  any  other  section  of  the  Penal  Code.  In  the  same 
month  a  person,  whom  the  Sessions  Judge  described  asone*'who 
had  no  apparent  interest  in  the  matter,  but  was  evidently 
actuated  by  some  private  ill-will"  through  a  vakeel  moved  the 
Court  of  Sessio'i  in  December  1872,  under  s.  435  of  Act 
XXV  of  1861,  to  consider  the  casewhich  had  been  dismissed,and 
order  a  committal  of  the  accused.  The  case  came  on  for  hearing 
before  the  Judge  in  January  1873  after  Act  X  of  1872  came 
into  operation.  The  Judge,  acting  under  s.  29Q,  ordered 
the  Magistrate  to  commit  the  accused  to  the  Court  of  Session, 
to  take  his  trial  for  having  committed  offences  punishable 
•  under  ss.  465,  468,  and  471  of  the  Penal  Code,  without 
specifying  wherein  the  forpfery  lay. 

He  a&^reed  with  the  Magistrate  that  there  was  no  offence 
made  out  upon  the  evidence  already  on  the  record  punishable 
under  s.  200,  but  he  thought   ''  that  the  evidence  on  the  record, 

(1)  Sabordinat«  collector  of  renti  or  Shanbogiici 
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logeth^t  witli   other  facts    not   disputed,  bat    which  ^re  not 


1873 


but  should  be  made   legal  evidence,    raise  a  strong   prima  facie      q,v%ts 
case,  such  as  would  justify  any  Magistrate  in  committing  a  case  t^i^^knath 
for  trial  at  the  Court  of  Seswons."  Mookeb«e. 

Mr.  Sandel  for  the  accused  applied  to  the  High  Court  (Phear 
and  Ainslie,  JJ.)  for,  and  obtained,  a  rule  calling  oa  th& 
Government  Prosecutor  to  show  caiise  why  the  order  of  the- 
Sessions  Judge  should  not  be  set  aside. 

Mr.  Simdel  contended  that  the  High  Coart,  under  s.  297  of 
Aet  X  of  1872;  had  power  to   revise  orders  passed  by  any  Sub« 

ordinate  Criminal  Court  in  any  judicial  proceeding  for  any 
*'  material  errors'*  whether  of  law  or  fact.  Section  294  did  not 
B,pp\y  to  the  present  matter,  as  it  referred  to  "  any  case  tried.'' 
*'  Trial"  is  defined  in  s.S.  The  Judge  could  not  pass  such  an  order 
under  s.  296,  because,  first,  the  charge  ou  which  he  committod  tho 
accused  for  trial  was  different  from  that  in  respect  of  which  the  pre- 
liminary toquiry  had  been  held  ;  secondly,  there  was  no  evidence 
on  the  record  of  the  offences  described  by  the  Judge  ;and^ thirdly, 
becfiuse  the  Judge  must  act  upon  the  evidence  received  by  the 
Magistrate  at  the  preliminary  enquiry,  and  nob  be  iuflaenced 
by  facts  not  upon  record^  and  thereEore  not  evidence  in  the 
cause- 

The  Junior  Got^mmenft  Pie  adfer  (Babo^  Juggndanundt  Moohet- 
fee)  showed  cause.  He  lotttended  that  the  High  Court  had  no'juris^ 
diotion  under  Act  X  of  1&72  to  entertain  the  present  applica- 
tion :  8. 2M  did  not  apply  to  the  present  case  as-  the  6rder  of  the 
it%ige  was  notppaissed  in  a  ease  '^  tried.'^  The  words-,  '^  materml 
error  in  any  judicial  proceeding/'  in  s.  397,  Were  not  used 
ia  a  gdnersl  way,  bat  were  lin»ited  to  particutftr  prooee^iHgB 
enumerated  in  the  latter  part  of  the  same  section.  Tti>e  order 
of  the  Juige  in  the  prdsentcoase  did  not  ootne  within  any  ot  the  « 
proceediogi  m)ntioaed  in  that  section. 

He  further  confcanded  that  the  tv7a  documeabs  described  as 
agaabnatnahs  and  filol  in  the  Act  X  case  were  forgerief^,  for  the 
aoctised  by  endorsing  his  name  on  the  back  of  the  documents 
had  alopbed  the  dessripbion  of  hitusalE  in    the  body  of  the    dooii^ 
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^872       mentSj  which  was  false,  and  had  thereby  committed  a  fn^ud  on 
QuEKM      the  public  geoerally  and  on  the  Court 

V. 

Tabvcutath 

Mr.  Sandel  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

Pheab,  J. — It  appears  that  in  this  case,  Taracknatk  Mooker- 
jee  was,  in  consequence  of  some  knowledge  or  infarnurtion 
obtained  by  the  Magistrate,  brought  before  the  Magistrate 
under  a  warrant  to  answer  a  charge  therein  specified  as  a  cha^g^ 
made  under  s.  200  of  the  Indian  Penal  Code.  After  taking 
evidence,  the  Magistrate  was  of  opinion  that  that  charge  was 
not  made  out,  and  that  the  evidence  did  not  justify  his  framing 
any  other  charge  against  the  accused.  Accordingly  he  dis- 
charged him  from  custody. 

The  Judge,  exercising  the  powers  given  to  him  by  s,  296  of 
the  new  Criminal  Procedure  Code,  has  directed  the  Magistrate 
to  commit  Talrncknatb  Mookerjee  for  trial  for  forgery.  I  think 
that  this  order  of  the  Judge  is  bad  for  two  reasons. 

In  the  first  place,  it  is  too  vague  and  indefinite  for  the  Magisr 
trate  to  act  upon.  It  should  have  specified  the  document  which 
the  Judge  considered  to  have  been  forged,  and  also  the  parti- 
cular in  regard  to  which  it  wais  forged  ;  otherwise  I  do  not 
understand  how  the  Magistrate,  who  in  this  matter  will  have  t6 
act  in  a  ministerial  capacity  only,  can  properly  frame  his  com^ 
mitment  upon  any  specific  charge  at  all ;  and  I  must  f  urthC]^ 
say  that  having  regard  to  the  evidence  which  was  before  the 
Magistrate,  and  which  has  come  up  to  us  on  this  oooasion,  I  can- 
not perceive  in  what  way  any  charge  of  forgery  of  a  doonqaen^ 
can  be  made  out  at  alL 

And*  secondly,  I  think  the  order  is  bad,  because  it  directs  tha# 
Tarucknath  Mookerjee  be  committed  for  trial  for  having  Qan»- 
mitted  the  offence  of  forgery,  that  being  an  offence  of  which  he 
had  not  been  in  any  form  accused  before  the  Mag'strate* 
The  section,  or  that  portion  of  the  section  (296)  which  is  appli- 
cable to  the  present  matter,  runs  thus  : — *'  Provided  that»  in 
Session  cases^  if   a  Court  of  Session  or  Magistrate   of  the  dia- 
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tricfc  considers  that  a  complaint  has  been  improperly  dismissed,  ^87S 
or  that  an  accnsed  person  hfts  beW  imprbperly  discharged^  by  qubbm 
a  Subordinate  Court,  such  Court  or  Magistrate  may  direct  ^  ^'* 
the  accused  person  to  be  committed  for  trial/'  I  read  this  to  Mookbrjcb 
mean,  may  be  committed  for  trial  upon  that  matter  of  which  he 
has  been,  in  the  opinion  of  the  Judge,  wrongfully  discharged  by 
the  Magistrate^  in  other  words,  committ>ed  for  trial  for  some 
offence  with  which  he  was  substantially  charged  in  the  complaint, 
or  which  was  specified  in  the  warrant,  or  which  was  framed 
as  a  fonnal  charge  by  tha  Magistrate  at  the  pretimfittary  hearing. 
Unless  the  p^^Wers  of  the  Jndge  tinder  this  section  to  commit 
for  trial  be  thus  limited,  it  seems  to  me  that  a  very  strange  result 
would  follow  namely,  that  a  man  might  be  committed  by  the 
Jndge  for  trial  of  an  offence  of  which  he  had  never  been  accused, 
or  neveir  even  heard  a  word,  as  indeed  wonld  have  happened 
here,  nntil  he  y^a  apprehended  under  the  Jodge'^s  commitment. 
And  as  the  Criminal  Procedure  Code  seems  to  have  been  care* 
fully  framed  Wtha  view  to  provide  that  no  one  shall  be  com- 
mitted for  trial  without  having  previously  had  a  fair  opportunity 
of  ni^tittg  ttie  charge  tipon  which  he  is  to  be  committed,  I 
think  this  result  I  baivia  mentioned  <hin  hardly  have  been  contem- 
plated by  the  Legislatare ;  and  I  do  riot  think  Che  words  when 
reasonably  read  with  the  context  do  give  the  Judge  so  extensive 
a  power  as  that  which  is  n^iw  sought  for  him.- 

For  these  two  reasons  I  think  ihe  order  of  the  Judge  should 
be  set  aaido* 

Rule  absolute^ 
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APPELLATE  OIVIU 


Before  Mr.  JustiGo  Phear  aud  Mr,  Justice  Ainalie. 

1873  MUSSAMUT  RUTTANJOTE  KOOEB  (JuDGiiENT-ttEBToa)  v.  BAM 

^^^y*  '^  DASS  (Decebi-holder)* 

Bengal  OlvU  CaurW  Act  (VI  of  1871),$.  22''Jur{ediction'^AppeaJr^Exeeu: 

tion-'Act  XXIII <rf'lQ6l,  8. 11, 

The  ap^eftl  from  an  order  df  a  SabordtDate  Jndge  dvebtiiig  eiacaton  io  Issoa 
lies  to  the  District  Judge,  and  not  to  tbo  High  Coarti where  the  amonolt  olaisied  ito 
a  suit  is  under  Ks.  5,000,  although  the  amount  sought  to  he  recovered  io  exe- 
cution has,  by  the  addition  of  interest  since  decree^  grown  to  a  sum  exceeding 
Ks.  5,000. 

A  DBCEKia  was  passed  in  this  ease  on  the  22ad  September 
1862  for  the  amount  claimed  with  interest.  The  amount  or 
valae  of  the  subject-matter  in  dispute  in  the  snit  was  admitted 
by  both  parties  to  be  less  than  Rs.  5^000.  In  April  1872^  tha 
respondent,  who  had  purchased  the  deoree^  applied  for  execution 
thereof,  but  by  that  time  the  'amount  deeveed  had  grown  by  th^ 
addition  of  interest  to  a  sum  exceeding  B^.  6fiQ(k  Upoa  tha 
hearing  of  the  application  for  exeoutiou,  the  jadgraeot-debtor 
raised  certain  objections,  wbioh  were,  ho w«Ter»  overruled  hf  thd 
Subordinate  Judge,  who  ardered  ex.ecatioi]  to  issoa.  1?he  judg- 
ment-debtor appealed  against  this  order  to.  the  Eigh  Court. 

Baboos  Bomeah  Chunder  Mitter  and  BughooBuns  Bahoy  iof 
the  appellant. 

Baboos  Annodaperaaiid  Banerjee  and  AbwHMh  Chimckr  Bailer^ 
jee  for  the  respondent. 

Baboo  Abinaah  Chunder  Banerfee  for  the  respondent  objected 
to  the  hearing  of  the  appeal  on  the  ground  that,  under  Act  YI 
of  1871,  s.  22  (1),  the  appeal  lay  to  the  District  Judge,  ai>d  not 

•  Miscellaneous  Regular  Appeal,  No.  211  of  1872,  from   an  order  of  the  Suborn 
dinate  Judge  of  Shahabad,  dat  od  the  23rd  April  1872. 

(1)  Ac^  rio/ 1871,  s.  22.— ''Appeals  the  District  Judge,    except   iHieretbfr 

from  the  decrees  and  orders   of  Subor-  amount  or  ralue  of  the  subject-matter  iui 

dinate  Judges  aud   Munsifs  shall,  when  dispute  exceeds  Rs-  5^000,  in  which  caae 

Buch  appeals  are  allowed  by  law,  lie  to  the  appeal  shall  lie  to  the  High  Court.*' 
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to  ihe   High  Coavt.      A  law  which   tol^ea  avfay  the.  right  of        1873 
appeftl  io  regard  to  a  suit,  for  the  same   reaaoos  t^kea  away  the    mub0aiiut 
right  of  appeal  ia  exepatioQ  prooeecjings— ilnwi^d  Chunder  Boy  v.  ^^'^t^'^^^ 
Sidhy  Gopaul  Mwet    (1)  and  MobcerukKHmUsa,  J^egun^  ▼•  Oeeer    ^  v.^ 
Jemadfir  (2),    Execjitioa  proceedings,   beiag  merely  ia  further- 
ance of  the  original  sait^  are  regalated  by  the  provisions  which 
goyorn  the  snit  itself — Bamanoogra  Sahoy  y.  Byjnath  Lull  (3), 
The  sjabject-matter  in  dispnte  means  the  amonnt  claimed^  and  not 
the  anionat  which  may  ultimately  be  decreed-f^I»  the  matter  of 
DuU  CAaruJ  (4).  Under  the  old  law  the  appeal  ia  the  present  case 
would  have  lain  to  the  Distript  Jndge ;  see  Act  XVJ  of  1868, 
a.  18*    If  |ihe  jurisdiction  depends  on  the  amo|int  sought  to  be 
recovered  in  ezeqntioni  s.   20  of  Act  VI  of  1871,  which  limits 

|he  ^unsif^s  jurisdiction  to  suits  ''  itl  which  the  amount  or 
value  of  the  subject-matter  in  dispute  does  not  exceed  Ks^  1 ,000,'^ 
would  render  inoperative  s.  362  of  Act  VIII  of  1859,  which 
provides  that  the  Court  which  passed  the  first  decree  in  the  suit 
9s  the  Court  which  shall  execute  the  decree  parsed  on  appeal. 

Baboo  Bomesh  Chunder  Mitter  for  the  appellant. — The  sub- 
ject-matter now  in  dispute  is  the  amount  claimed  in  execution. 
These  execution  proceedings  are  proceedings  to  enforce  a  de* 
mand ;  and  according  to  Peacock«  C. J.,  in  Oolafn  Ally  Chow* 
dhryv.  GopaulLall  Tagore  (5),  '^  any  proceeding  in  a  Court  of 

(1)  8  W.  B.,  1 12.  Uiy  properly  to  the  Zillah    Judge,    The 

(2)  Ibid,  Ie7.  circnmstunoe  pf  this  Court   having    for 
(3)  Before  Mr^  Justice  L.  S,.Jachgon  and    special  reasons  thoa(;ht   proper  to    call 

Mr,  JuUice  A  inslie.  up  the  appeal  in  the  original    case  from 

RAMANOOORA  SAHOY  Ann  AxoTHBE  *>*•   Court  below,   and  totary  tt  Here 

(Dbfwdants)  t..  BYJNATH  LALL  «•  regular  appeal  will    not  entitle  the 

(DECBEMOLDBB).*  parties  to  prefer  an    appeal,  direoUy  to 

this  Court  in  the  ^reoeedinga  ia  ezecn* 

The  l^th  FehrnAry  1871.  tion  of  the  decree  passed  in  that    case, 

Appeal—BMCutian^Jurisdietion.  The  proceeding  will  be    remitted  to  the 

«^       ,ir  1    t^  y^L     j>       r,t      >».      r       Zillah  Judge, who  will  admit  the  appeal, 

Baboo  Moheth  Chandra  Chowdhry  for         ,  j  1    j   _       •  *  •«  .u    J™I 

^M^^w.  ^  ^^^  proceed  to  dispose  of  it  in  the  same 

the  respondents.  ^^^^^^  as  if  it  had  been  originaUy  pre- 

Baboo  Khetler  IfatHBose  for  the  appel-    scnted  in  his  Court. 

lant. 

The  inagmant  el  ike  Coort  was  doB-       (4^  9  B.  L.  R.,  190. 
y«rpd  by  ^5)  Cue  No.    1348   of    1867i   dated 

Jackson,  J.— The  appeal  in  this  case   30th  March  1868. 

•  Miscellaneons  R^^gular  Appeals,  Nok.  380  and  430  of  1870,  from  the  orders  of 
the  Subordinate  Judge  of  Tirboot,  duted  the  22ud  August  187-0. 
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1873  Justice  to  enfore  a  demand  is  a  suit/*  [PflBAE,  J. — Do  yoa 
MassAHUT  contend  that  a  proceeding  in  execution  is  a  snit  distinct  from 
RTmANjoT*  ^|j0  original  suit  f ]  Tes ;  the  decree  gives  a  new  cause  of  action. 
V.  [  Phbae,  J. — What  the  Pull  Bench  decided  was  that  a  prooeed* 
ing  in  execution  of  a  decree  was  prosecuting  a  suit  On  the  same 
cause  of  action  against  the  same  defendant  within  the  meaning 
of  s.  14^  Act  XIT  of  1850,  which  saved  the  decree  from  being 
barred  iu  another  suit.]  All  that  was  decided  in  In  the  matter 
of  Dull  OhanA  {I)  was  that  the  subject-matter  in  dispute 
was  the  subject-matter  before  the  Court  of  first  instance* 
[Hhear,  J.— The  effect  of  your  argument  would  be  that 
whereas  in  one  month  the  appeal  would  lie  to  one  Court,  by  a 
short  delay  the  appeal  in  trie  next  month  would  be  to  another 
Court.]  Under  s  18,  Act  XVI  of  1868,  the  appeal  would 
have  been  to  the  High  Court.  Act  VI  of  1B71,  s.  20,  only 
defines  the  Jurisdiction  of  the  Munsif  in  regard  to  original 
suits,  and  not  to  execution  proceedings.  Mobaruhoonissa  Begum 
V.  Ozeer  Jemadar  (2)  and  Anund  Chunder  Boi/  v.  Sidhy  Oopal 
Misser  {3)  turned  on  the  coustr notion  of  Act  XXIII  of  186 1» 
8.  27,  the  language  of  which  is  very  different  from  s*  22,  Act 
VI  of  1871.  Bamanoogra  Sahoy  v.  Byjnath  Loll  (4)  was  da« 
cided  before  Act  VI  of  1871  came  iuto  operation. 

The  Judgment  of  the  Court  was  delivered  by 

Phcar,  J.*- We  think  that  the  preliminary  objection  is  a  good 
objection  and  must  prevail. 

It  is  admitted  by  both  parties  that  the  subject  in  dispute  in 
the  suit  wherein  the  decree  was  made  was  in  amount  or  value 
less  than  Rs.  5,000.  A  decree  for  the  amount  claimed  with 
interest  was,  I  understand,  given  on  the  22nd  September  1862  ; 
*  and  the  application  for  execution  which  is  now  brought  before  us 
was  made  some  time  in  April  IS72  ;  but  by  that  time  the  amount 
decreed  had  grown  by  the  addition  of  interest  to  a  sum  exceed^ 
ing    Bs.    5,000.     Upon   the  hearing   of  that   application    for 

(1)  9  B.  L.  R.,  190.  (3)  8  W.  R.,  112. 

(^)  8  W.  Ji.,  107-  (i)  d/Ue,  p.  3^1. 
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^xecaiioiij  objeetidns  were    rais^  by  the  jaclgment^debtor,  who       ^^^^ 
seems  to  have  been  present.    The  Sabordinate  Judge  overmled    Mnmkvrv 
those  objeotions  and  directed    the  execation  to  issae»     It  is  this  ^^^^ 
order  of  the  Sabordtnate  Jadge  against  which  the  present  appeal         v* 
16  preferred. 
Now  by    s.   11|  Act  XXIII    of  1861 , ''  all  questions  regard-* 

ihg  the  amoatit  of  any  mesne  profits  which  by  the  terms  of  the 
decree  may  have  been  reserved  for  adjastmnnt  in  the  execution 
of  thedeoiiBei  &c.j  *  ^  *  and  any  other  questions  arising 
between  the  parties  to  the  suit  in  which  the  decree  was  passed, 
and  relating  to  the  execution  of  the  decree^  shall  be  deter- 
mined by  order  of  the  Court  executing  the  decree^  and  not  by 
separate  snit^"  Evidently  it  is  just  such  a  question  as  this  in  the 
section  mentioned,  which  was  determined  by  the  order  of  the 
Snbordinfette  Judge  engaged  in  executing  the  decree,  namely, 
by  the  order  appealed  against.  The  section  goes  on  to  say  : 
— **  And  the  order  passed  by  the  Court  shall  be  open  to  appeal.'* 
This  .then  is  an  order  made^  as  it  seems  to  me  clearly,  in  the 
suit  in  which  the  decree  was  made,  and  not  in  a  separate  snit> 
and  is  an  order  which  by  the  terms  of  this  section  is  open  to 
appeal. 

S.  22,  Act  VI  of  1871,  is  the  enactment  which  now  pro- 
vides for  the  course  of  appeal  [reads).  Now  the  present  appeal 
is  an  appeal  from  the  Subordinate  Judge,  and  it  will  therefore 
jie  to  the  District  Jndge,  unless  within  the  meaning  of  this 
section  the  subject-matter  in  dispute  exceeds  Bs.  5,000. 

Baboo  Bomesh  Chunder  Mitter  has  urged  upon  us  with  much 
force  that  the  subject-matter  in  dispute  between  the  parties  to 
this  appeal  is  the  amount  which  is  at  this  time  due  under  the 
decred,  and  which  will  be  levied  against  one  of  them  if  the  order 
of  the  Subordinate  Judge  now  appealed  against  is  allowed  to 
have  force.  It  appears  to  me  however  that,  when  the  decree  6r 
order  which  is  the  subject  of  appeal  is  a  decree  or  order  made  in  * 
a  suit,  whether  during  the  execution  proceedings  or  previously 
thereto,  the  subject-matter  in  dispute  within  the  meaning  of  this 
section  is  the  subject- matter  in  dispute  in  that  suit,  and  not  the 
mere  amount  of  money  which  the  order  itself  may  directly 
affect.     This  view  has    already    been    taken    by  Judges  of  this 
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MU88AMUT  matter  of  DuU  Chund  (1)  that  the  snbject-matter  in  dia^ 
^'^iR^"  pute  in  a  soil;  is-  the  subject-matter  for  which  the  plaint  ia 
V.  "  brought^  and  is  not  limited  in  the  case  of  an  appeal  to  che  amoont 
which  the  decree  may  hare  awarded  as  between  the  parties  to  the 
appeal.  It  appears  to  me  that,  if  we  put  any  other  conatrttction 
than  that  which  I  have  meationed  upon  the  worda,  we  ahould 
make  the  section  have  an  operation  which  could  not  have  been 
contemplated  by  the  Legialature,  for  it  would  c»iae  the  appeal 
to  ahif t  froQi  one  Court  to  the  other,  merely  by  such  lapse  of  time 
as  would  snffice  to  make  an  amount  which  when  decreed  fell 
below  Bs.  5,000  grow  by  the  increment  of  the  iutorest  to  a  sum 
above  Ra.  5,000.  It  appears  to  me  very  clear  that  the 
order  which  ia  now  appealed  against  ia  an  order  made  in  the  course 
qf  a  suit,  the  original  aubjeot^matter  of  dispute  in  which  wosp'by 
the  admission  of  the  parties  an  amount  leas  than  Bs.  5,000, 
and  I  think  for  that  reason,  under  s.  22,  Act  VI  of  1871, 
^be  appeal  lies  to  the  District  Court,  and  not  to  this  Court, 

The  application  must  be  rejected  with  costs.  ' 

AppecU  dismissed  (2)  • 
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March  21     "^"^  General  Manager  op  thr  RAJ  DURBUNGAH  uhdrkthe  OOUfiT 

1     OP  WARDS  (Depkndant)    v   MAHARAJAH  OOOMAfi  RAMAPUT 

SlNG  (Plaintjpp). 

[On  appeal  from  the  High  Court  of  Judicature  at  Port  Wiljiam  in  Bengal, 

Aete  X  and  XI  of  1859— Sale  in  Exe<Miion  of  EsMe  of  J)ecea$ed^Ihcr9e 

Infer  FaHes, 

A  aned,  under  Act  X  of  1859,  the  widow   of  Z,  as  widow  of  Z  and  guardian    o 
R*T  p**i A*?*^'*  ^^  ^°^  arrears  of  rent  due  by  Z,     He   obtained  a  decree  in  1862  against  the 
12  6  L  K  103  ^^^^  ^  ^*^  representative,  but  it  was  declared  that  Z*b  son  was  not  lukble,on  the 
ground  that  he  had  been  adopted  into  another  family.    In  a  regular  snit,A  obtain- 

*  Present  .'—Tub  Right  Hon'blv  Sir  Jambs  Coltilb,  Loan  Jdstigb  Jambs^ 
Sir  Montagu b  Sbiith,  and  Sib  Bobbrt  Colli bb. 

;  ( 1)  9  B.  L.  R.,  195.  (2)  Se  e  Rai  Dhattpat  Sing  Bahadur  y.  MedhM- 

mati  Debia,  9  B.  L.  B.,  197. 
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eitetee  of  the  deceased  were  then,  in  ISS?,  put  np  for  sale  under  Aot  XI  of  1869,  in 
execution  of  A'e  decree  for  reut»  and  A  became  the  pi^rohaser.     Tlie  certificate       Wards 
stated  that  the  sale  was  of  the  right  and  interest  of  the  widow,  and  that  it  took  pkxce  ^■ 

nnder  the  decree  in  the  regular  suit.  B,  the  holder  of  a  prior  decree  for  rent  against      p^i*^* 
2,  faaviag  Hidled  to  obtain  execution  against  the  same  property,  then  sued  A  and     Kama?ut 
Z*s  son  for  a  deolaration  (ihat  he  was  entitled  to  sell  the  propertj,  on  the  ground        Bim3« 
that  it  had  oome  to  Z's  son  as  Z's  heir,  aud  that  ouiy  the  interest  of  the  widow 
(who  had  no  interest)  had  heen  purchased  by  A.    Jfeld  (reversing  the  deoision  of 
the  High  Court)  A  was  entitled  to  the  property. 
The  oase  ol  /msh  Chundm'  UUUr  ▼.  Buksk  Ali  8oudaffur  (1)  approved  of 

In  Noyember  1838,  tlie  respondent  obtained  a  decree  again»k 
Goarpershaad  Mahata  for  Rs.  14,636  for  arrears  ol  roBt,  wbioh 
was  affirmed  on  appeal  in  186  L 

Gourpershaud  haying  died,  the  appellant  brongbt  a  saik 
under  Aot  X  Of  1859  against  *'  Mussamnt  Choohai^oo  Eooer 
as  mother  and  gnardian  of  Hnrpershand,  the  minor  son'  and 
heir  of  G-onrpershand*'  to  ^recover  Bs.  11,000  for  rent  dne  by 
Oonrpershand  in  his  life.  The  lady  answered  that  Burper- 
shand  was  not  liable,  he  having  been  adopted  into  another  family, 
and  that  she  was  in  possession  of  her  husband's  estate.  The 
Collector  on  the  12th  November  1862,  holding  that  that  was  li 
good  d  fence,  gave  judgment  for  the  plaintiff,  and  ordered  the 
widow  to  pay,  but  concluded,  by  declaring  the  property,  which 
it  should  be  ascertained  Gourpershaud  had  left,  liable. 

The  respondent  having  applied  for  exeontion  of  his*  decree 
against  the  widow  and  son,  the  same  objection  to  the  liability 
of  the  son  was  raised,  and  he  was  held'  not  liable,  but  th^  decree 
was,  on  the  16th'  May  1863,  ordered  to  be  executed  against  the 
properties  of  (The  judgment-debtor. 

For  sooie  time  neither  decree*holder  sacceeded  m  getting 
say  satiafiaotioD^ 

On  the  ISth  April  1865,  the  appellant  filed  a  suit  against  thd 
#idowaiid  son,  setting  forth  the  following  facts,  viz.,  that  Gour^  • 
pershaud  and  Sheopershand'  were  joint;  that  Sheopershand 
died  first  childless,  leaving  a  widow  Buchun,  whereby,  accordin^y 
to  MithUa  law,  Grourpershaud,  would  take  the  who^&  property  i- 
that    Buchun    then,    without    authority    from    her    husband> 

(1)  Marsh.  Rep.,  814. 
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^^^^       adopted  HurpershMd  according  to  krUima  fpnii ;  BmM  timk  Maid 

CouBs  or    gi^e  I^im  no  right  as  Sbeopevahaad'a  aoO|  nor'  discharge  him 

^^^^      from    liabilifcy  as   Oonrpershaad's ;   and  the  plaint   sought  to 

|fi9ABAJA«  enforce  the  decree  a^inst  the  property  which  had  been  joint. 

Kai^o?    a  decree  was  given  in  £ftvor  of  the  plaintiff  in  that  snit^  w|iich 

8i»«.       decree  was  affirmed  on  appeal  on  the  29th  May  1867. 

On  the  27th  November  1867,  the  Collector  pnfe  np  the  proper- 
ties mentioned  in  the  decree  for  sale  under  the  old  execution 
under  Act  XI  of  1859^and  the  appellant  became  the  purchaser^ 
and  obtained  certificates  on  10th  January  1868.  These  certifi- 
cates stated  the  sale  to  be  of  the  right  and  interest  of  Mnssamut 
Chooharoo  Kooer  in  satisfaction  of  the  decree  under  Act  X 
of  1859^  but  on  the  13th  May  1868,  an  addition  was  made^ 
saying  that  the  estate  mentioned  in  the  certificate  had  been 
iold  \xy  Inaction  by  virtue  of  the  decree  in  the  regular  soJt  by 
the  manager  |abovQ-mentioned. 

TW  refq[>ondent  took  no  steps  to  enforce  his  deoree'fov  rent 
until  alter  the  decision  in  the  appellant's  snit^  declaring  the 
property  subject  to  seiaure ;  but^  on  the  1 7th  September  1867ii 
he  applied  for  execution  against  those  estates.  The  appellant! 
objected  to  this  on  the  ground  that  he  had  bought  the  property^ 
and  nothing  remained  to  sell  in  executionj  and  the  objection 
was  allowed  to  prevail. 

On  the  7th  4-ugust  1868^  the  respondent  brought  t)ie  presoot 
suit  against  the  appellant  and  Hurpershaud  to  have  his  right 
declared  to  sell  the  lands  of  Hurpershaud,  to  >i^hom  he  contended 
they  had  come  as  heir«  the  appellant  having  purchased  only  the 
interest  of  the  widow>  who  in  fact  had  no  interest.  The  Subordi* 
nate  Judge  of  Tirhoot  held  that  the  appellant's  ^B^ecution  was 
not  against  the  widow  personally^  but  against  her  husband's  ^estate 
and  that  the  sale  was  in  fact  of  Gourpershaud'a  propeityi  a^d 
dissmissed  the  suit.  The  High  Court  (1)  on  the  28th  May  1869 
^  reversed  that  decisioni  and  held  that  the  appellant,  had  purchased 
only  the  right  and  interest  of  the  widow^  and  that  the  plaintiff 
was  entitled  to  sell  the  lands  of  Crourpershaud  as  being  the  pra* 
peirty  of  his  son. 


(l)  Kemp  and  Qloyer,  JJ. 


I 
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Sir.  S.  P4iim»r,  Q,0.,   a«d   Mr*  Dagne,   for   tlie  app^Ilftnt,       W^ 
contended^  OD  tho  anthcwilj  of /Matt  Ohunder  Mitterx.  Btifa*    oouw  o» 
AU  Swdagwr  {\);  th4t  Ihe  cleoree  obtained  by  the  appellaofc  Was      ^''^^ 
ag^ainst   the   widow  in    her  representatiTe  capacity   only,  and  Mah4kaja« 
that  the  sale  oonTeyed  all  intere&t  which  her  hasband  had.  Ram^p^ 

Mr.  L^ih  for  the  respondent  contended  that  the  purchase 
purporting  only  to  be  of  the  widow's  interest,  it  must  be  looked  at 
strictly  ;  for  if  the  advertisment  of  sale  had  shown  that  more  than 
this  was  being  sold,  a  much  larger  sum  might  have  been 
obtained,  probably  sufficient  to  satisfy  both  claims.  There  was 
no  reason  why  the  wording  should  be  such  as  apparently  to 
include  only  that  share.  The  appellant's  title-deed  did  not 
show  more  than  a  pnchase  of  the  widow's  interest ;  and,  as 
the  property  was  in  the  son,  that  son's  interest  could  not  pass. 

Their  Lordships  delivered  the  following  jadgment  >-^ 

ThesQ  proceedings  certainly  illustrate  what  was  said  by 
Mr.  Doyne^  and  what  has  been  often  stated  befor^j  that  the 
difficulties  of  a. litigant  in  India  begin  when  be  has  obtained  a 
decree.  Wben^  however^  the  actual  question  which  is  at  issue 
betweea  tlie  appellant  and  the  respondent  on  thir  appeal  is 
eliminated  from  the  rest  of  the  record,  it  does  not  appear  to 
Uieir  Lordships  to  present  w^  very  great  difficulty. 

The  appellant  and  the  respondent  had  each,  it  must  be  aa- 
sailed,  a  gfood  claim  against  the  estate  of  the  deceasedi  Oonr- 
pershaod.  The  .respondent  had  obiained  a  decree  aodording  t6 
the  practice  tl\pn  existing  in  the  Civil  Court  in  the  lifetime  of 
Goarpersha  ud.  The  appellant^  parsuing  his  remedy  for  rent 
under  Aot  X.of  !&£&  in  the  GoUeeior's  Court,  had  obtained 
^decree  for  the  arrears  of  rent  in  re^^ect  of  which  he  sued 
the  wido#  as  the  widow  of  the  deceased  and  Ae  gnardiaii 
of  her  in  fant  son.  It  was  a  suit  brought  agsdnst  those  who  • 
were  sapposed  to  be  the  representatives  of  the  debtcvy  Gkiur- 
pershaod.  In  that  soit  the  case  set  up  by  the  defsadanta  was 
that  the  infant  was  not  the  heir  of  his  father-/  that  he  had-  been 
adopted  into  anolber  family,  and  that  consisquently  the  widow 

(1)  Marsh,  Rep,  614 
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1873        was  the  sole  heiresa  and  repreflentative.    The  decree  was  agftmst 
*^uwr  o»    **io  widow  ia  thafc  oapacifcy.    It  deolared  that  the  son  was  not 
^**^      liable,  and  ended  with  a  declaration  which  clearly  pointed  tc^tAe 
Waharajah  reah'zation  of  the  demand  ont  of    the  estates    ot  the  deceased, 
Rr!J AFUT     Gourpemhaad,  and  showed  that  the  decree  was  made  agaiaat  the 
BiNo.      person  supposed  to  be  the  '  heir  and   representatiTe   of.  Ghxir- 
pershaad«    Other  difficulties   being   interposed  in    the  way    of 
executing  that  decree,  the  appellant  thought  it  necessary,  to  go 
to  the  Zillah  Court  in  order  to  get  rid  of  certain  deedsj  as  well 
as  of  the  alleged  kritima  a  loption  of  Qurporshaud^  the  son,  and 
he  •  icceeded  in  obtaining  a  decree^  which  was  afterwards  affirmed 
by  the  High  Oonrt»  the  result  of  which   may  be  taken  to  a 
affirm  that  Hurperahaud  was  .the  heir  of  bis  natural  father* 
The   execution  of  the  Collector's  decree  bad  in  the  meantipie 
been  suspended.     When  the  decree  of  the   Ci^il  Court  became 
finalf  aaintimation  was  sent  to  the  Collector  that  the  stop^  order 
which  had  been  put  upon  the  execution  should  be  remoyed,  and 
that  the  execution  might   go  on.     Bxeciition  of  that  decree  was 
accordingly  had  under  the  conjoint  provisions  of  Act  X  and 
Act  XI  of  1859,  and  perhaps  it  is   owing  to  the  operation  of 
those  statutes,  and  in  particular  to  the  fact  that  the  execution 
took  place  under  Act  XI  oi  1859  by  putting  up  the  property 
for  sale  in  the  same  way  that  an  estate  would  be  sold  f  ir  arreisirs 
of  reyenue,  and  did  not  proceed  under  the    ordinary  Civil  ^Code 
ActYIIIof  1859,  that  some  ot  the  confusion  and  diflbxilttes 
which  have  taken  place  in  this  ca8e>haTe  arisen.    S^werer  that: 
may  be»  the  estates  in  question  were  sold  under  the  CaUeotor'a 
prder^  and  purchased  by  the  }ii<lgmenthoreditor^    That'  took 
place  in  November  1867%    Ii^  the  meantime  oertaini  proceedinga 
had  taken   place  in  tiie  soit  of  the  respondent.     The  respond'* 
eut  had  originally  applied  for  execution  of  bis  decree  obtekied 
in  the  lifetime  of  (rourperahaod  against  the  widow  and  the. infant 
*  son.     Hewas  met  by  the  same  allegation  that  had  beea  made  in  the 
appellant's  suit  that  Harpershaud  had  no  interest  in  his  fatbers's 
estatCj  and  a  miscellaneous  order  was  nkadCy   which  held  that 
Hurpershaiid  was  not  liable  for  his  father's  debt,. and  treated  the 
widow  as  the  sole  representative.     Afterwards   the  respondent 
attempted    to    get  the    benefit  of    the    decree  which  had  been 
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obtained  by  the  appellan^^  and  to  proceed  a^tnet  Harpershadi       ^^^ 
and  on  that  oocasioii  the  appellant  intervened  as  an  objector.    Coubt  ar 
The  Judge  disallowed  the  objection^  but,  afe  the  same  time,  held         tT"* 
that  the  former  execution  proceedings  were  invalid,  and  directed  ^^"^^^a" 
them  to  be  stnick  off  the  file.    The  respondent  then  commenced    Bamaput 
other  proceedhige  against  Hnrpershand,  and  although  there  was       ^^^^' 
no  formal    discharge  of   the    miscellaneoos  order,  the  Judge 
appears  to  havie  considered  that  as  swept  away  With  the  former 
execution  proceedings,  and  no  longer  operative,  and  directed  a 
sale  in  execution,  whidi,  if  there  were  nothing  else  in  the  way  of 
it,  woald  probably  have  been  regular  ag^aitist  Hnrpershaud  as 
the  heir  of  his  father.    However,  when  the  respondent  was  pro- 
ceeding to  carry  out  that  order,  the  appellant  came  in  and  ob« 
jeoted  that  the  estates  had  already  been  sold  under  his  decree, 
and  had  been  parehased  by  faim>  and  that  in  fact  they  could  not 
be  any  loagar  sold- as  the  estates  of  Harpevshand.    That  objec- 
tion preivailed,  and  the  result  was  that   t^  respondents's  only 
remedy  was  to  bring  the  regular  suit  out  of  which  this  appeal 
has  arisen. 

From  the  above  statement  it  is  olear  that,  unless  there  be 
some  fatal  irregularity  in  the  mode  in  which  the  decree  of  the 
appellant  was  obtained  or  drawn,  or  some  fatal  irregularity  in 
the  mode  in  which  that  decree  baa  been  prosecuted,  the  estates 
have  been  regularly  sold,  and  that  the  suit  of  the  respondent, 
seeking  to  set  aside  the  ord<^r  for  sale,  and  to  get  the  benefit 
of  his  own  execution  as  against  Hui^rshand  as  >the  heir  of  his 

father,  must  f  nil. 

Their  Lord^ips  are  of  opinion  that 'no  Case  has  been  made 
upon  which  they  can  sny  that  there  has  been  that  irregularity 
in  the  proceedings  before  the  Collector  and  the  sale  which  took 
place,  which  would  justify  them  in  setting  aside  the  sale,  and 
upon  that  point  they  must  differ  from  the  Judges  of  the  High 
Court,  The  p  ooeedings  took  place  under  Act  XI  of  1859*  ' 
and  that  Act  appears  to  contemplate  that  the  estate  should  be 
put  up  for  sale,  and  that  the  person  whose  interest  should  b® 
nominally  sold  should  be  the  registered  proprietor.  In  this  case, 
so  far  as  the  proceedings  show,  it  appears  that  the  widow  was 
the  registered  proprietor.     But   the  case  does    not  rest  there. 
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1872  bacMme  in  the  oeHifioato  of  sale  there  is  a  diatiock  refetenoe  to 
Oovsror  the  deoree  obtained  by  the  appellant  from  the  Zilla  Court 
Wabdv  ^^^  therefore  the  whole  proceeding,  if  fairly  looked  at  amounts 
Xahabajah  to  this, — ihab  the  estate  of  Ghmrpershaad  was  sold  under  that 
RAM^rrar  ^^1*0^  i^  exeention  for  his  debt,  and  that  the  inter^t  of  his 
Sing.  widow,  the  registered  proprietor,  and  ostensible  owner  of  the 
estate,. and  also  the  interest  of  his  son,  if  he  had  any  interests 
was  bonnd  by  that  deoree*  If  that  be  so,  the  qnestion  arises 
whether  the  respondent,  the  plaintifi  in  the  snit  below,  has 
any  groand  upon  whioh  he  can  Goam  in  and  impeach  the  sale  7 
It  appears  to  their  Lordships  that  he  can  daim  only  what  interest 
remained  in  Harpershaud,  and  that  substantially  the  proceedings 
would  be  a  bar  to  any  claim  on  the  part  of  Hurperahand.  It  is 
unnecessary  to  consider  whether,  in  any  question  between  Uie 
respondent  and  Hurpershaud*  who  in  this  suiii  came  in  and 
cQCitinned  to  dispute  his  heirship,  the  deoree  in  this  sutt>  which 
had  been  obtained  by  the  appellant  would  be  any  binding 
adjudication  between  the  respondent  and  Hurpershaad.  It 
appears  to  their  Lordships  clearly  to  be  a  mere  decree  inter 
partWj  and  that  there  is  no  ground  for  giving  it  the  effect  of  a 
decree  in  retn,  whioh  is  the  efiEect  which  one  passage  in  the 
judgment  of  the  High  Court  appears  to  aUribute  to  it.  Bat 
widiout  going  into  that,  it  seems  sutfioient  to  their  Lordships  for 
the  determinu'  ion  of  this  appeal  to  say  that  there  was  in  their 
judgment  no  substantial  irregularity  in  the  sale  before  the 
Collector,  and  that  therefore,  that,  as  between  the  appeUaofc 
and  respondent,  the  appellant  is  entitled  to,  and  cannot  be 
deprived  of,  the  benefit  which  has  resulted  to  him  from  his 
greater  diligence  in  enforcing  his  demand. 

Their  Lordships  also  desire  to  aid  that  they  are  unable  to 
see  any  substantial  distinction  between  this  case  and  that  of 
Isaan  Ohunder  Hitter  v.  Btiksh  AliSoudagur  (1).  They  entire- 
ly agree  in  the  principles  expressed  by  Chief  Justice  Peacock 
in  that  case,  and  think  that  they  govern  the  present  case. 

The  result  therefore  must  be  that  their  Lordships  will  humbly 
recommend    to    Hur  Majesty    that  this  appeal  be  allowed,  the 

(I)  Marsh.  Bep.,  614. 
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judgment  of  the  fiigK  ODui>t  reversed,  and  the  judgment  of 
the  lower  Oonrt  affirmed,  'the  coats  of  the  appeal  will>  of 
course,  follow  the  resnlt,  Mi  the  appellant  will  be  entitled  to 
the  coats  of  the  appeal  in  the  Court  belowi 

Appeal  allowed. 

Agents  for  appellant :  Messrs.  Watkins  and  Latteij. 

Agents  for  respondent :  Messrs.  /.  II.  and  d.  IL  Henderson^ 


WILLIAM  HAY.  COMMONLY  called  lord  WILLIAM  HAY 
(Co-RtesPoNDEwt)  V.  WiLLtAM  GORDON  (PBTfcrioNBR)i 

[On  appeal  from  the  Chief  Court  of  the  Ponjab.] 

Aia  TV  of  ise9, 8. 17  dh^Aci  XIV  of  1859,  i.  l,  d.  U  "OoHcutreni 
Judgments  on  Faois—Oonfirmatian  by  High  Oimri  ofDecree  o/DUirkt 
Judge. 

Aot  IV  of  tS<(d|  9. 1,  d.  1^1  (ioes  not  apply  tb  divoroe  Biltts. 

A  deoree  of  a  High  Ooarfc  ooo firming  the  decree  by  a  District  ^ndge  fdr  dissoiti* 
tion  of  marriage  reversed,  so  far  as  it  affected  the  co-respondent  and    condemne<i 
K?m  in  ooatff.    Thecironmstances  of  the  oaso  took  it  out  of  the  general  rule  not  td 
.  reverse  the  concurrent  findings  of  two  Courts  on  a  queation  of  faot. 

In  this  suit,  which  was  brought  under  Act  IV  of  1869  in  the 
Judge^s  Court  at  Umballah,  on  the  25bh  June  1 869,  the  peti" 
tioner  prayed  for  a  dissolution  of  his  marriagfe  with  his  wife 
Louisa  Eh'feabeth^  and  to  condemn  the  appellant  in  costs. 

The    grounds    stated    in    the    plaint   were    adultery    with  ^ 
Mr.  Watson  (since  deceased)  in  1853,  and    adultery  With  the 


(1)  Att  XlVof  M9i  f.  17.— "Every 
.decree  log  a  dissolution  of  marriage 
made  by  a  District  Judge  shHll  be  sub- 
ject to  Confirmation  by  the  High  Coui^t. 
Oasea  for  confinnaiion  of  a  decree  for 
dissolution  of  marriaj^o  shall  be  heard 
^when  the  number  of  the  Judges  of  the 
High  Court  is  three  or  upwards)  by  a 
Court  oomnosed  of  three  sachJadges,and 
ih  case  of  difference,  the  opinion  of  the 


majority  shall  prevail,  or  (Where  tUd 
number  of  the  Judges  of  the  HighConrt 
is  t>yo)  by  aCourt  composed  of  such  twd 
Judges,  and  in  case  of  diii^erence,the  epi- 
nion  of  the  senior  Judge  shall  prevail 
The  High  Court  if  it  think  further 
enquiry  or  additional  evidence  to  bd 
neoessaryimay  direct  such  enquiry  to  bd 
made,  or  such  evilende  to  be  taken i" 


*  PrMeM  : — ^The  Biqht  Hon'ble  S(r  Jamfss  W.  Colvtls,  Sir  B.  PbAooOk 
SiaM.  S.  SviiTU,  Sir  R»  P.  Oollibb^  and  Sir  L.  Pssr.. 
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^^       appellanii  in  1869  wd  1880,  and  adalfcery  wifeh  other  penoDS  in 

Hat         I860. 

The  petition  was  Benred  on  the  appellant  in  flngland  in 
AoguBt  1869. 

On  the  13th  Angnat  he  sent  out  instraction  to  India  to 
retain  Oonnsel  for  him  to  act  npon  the  instrnctions,  which  were 
that  he  should  apply  for  further  particulars  and  obtain  a  com- 
mission to  examine  the  appellant. 

These  instrnctions  were  not  attended  to ;  but  on  the  15th 
November  1869  the  issues  were  settled ;  and  on  the  18th  Novem- 
ber the  case  was  tried,  witnesses  being  examined  on  both  sides ; 
and  the  Additional  Commissoner  of  Umballah  made  a  decree 
nisi  for  the  dissolution  of  the  marriage  with  costs  against  the 
appellant. 

In  January  1870,  the  appellant  saw  a  report  of  the  eaaa  in  a 
newspaper,  and  immediately  sent  out  to  India  an  affidavit  deoy- 
ing  his  guilt,  and  stating  the  circumstances  under  which  he  had 
sent  out  instructions  for  his  defence.  His  Counsel  accordingly 
presented  a  petition  to  the  Chief  Court  of  the  Punjab  (to  which 
Court  the  decree  bad  been  sent  for  confirmation  under  Act  IV 
of  1869),  in  which  he  submitted  that  the  suit  was  barred  by 
limitation  ;  that  the  decree  of  the  Judge  was  not  justified  by  the 
evidence  ;  tliat  the  appellant  had  been  taken  by  surprise  by  the 
rapid  way  in  which  the  case  had  been  disposed  of  ;  and  that  he 
was  willing  to  have  been  examined  as  a  witness  in  the  case,  but 
he  had  not  had  an    opportunity  of  being  so  examined.    It  also 

objected  to  the  non-joinder  of  other  persons  as  co-respondents. 
It  prayed  that,  unless  the  Chief  Court  dismissed  Jbhe  petition  on 
theother  gronnds  that  his  evidence  might  still  be  received  under 
a  commissioti.  The  Chief  Court  (O.R.  Lindsay,  H.S.  Cunning- 
ham, and  J'  S.  Campbell)  on  the  23rd  July  rejected  the  applica- 
tion on  the  grounds  hereinafter  mentioned  in  their  Lordships'' 
judgment,  and  confirmed  the  decree,  condemning  the  appel« 
lant  to  pay  costs.  The  evidence  taken  in  the  case  is  also  fully 
referred  to  in  that  judgmen  t. 

Lord  William  Hay  appealed  to  Her  Majesty  in  Council 
against  the  decision  of  the  Chief  Court. 

Mrs.  Gordon  died  pending  the  appeal. 
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Dr.  Ikanej  Q.  C,  and  Mr.  Leith  for  the  ftppeDanKr—Aot  HV       '^^ 
of  1859»  B«  I9  d.  16«  applies    to  all  suits  save  those    xnentioned  in       £Ut 
tlie  other  daaaes,  and  must  be  taken    as  applicable  to^  di¥oree     cbuoK. 
aaits.    Bat  even  if  not    barred  by    limitation^   there    has  beeik 
each  gross   delay  pressing    hardly  on  the    appellant  that    the 
petitiott  ongrht  to  have    been  dtsmissed.    The  Oonrt    below  had 
not   isaaed   mies  of  practice  as    proved  by   Act   IV  of    1869- , 
8.  62»  and  the  appellaot    ought  to  have  been  allowed  to  give  his 
evideace.  .  He  has    not  had  a  fair  trial.    The  learned    Goonseh 
then'eommeBited  upon  the  evidenee. 

Mr.  C.  PoUocky  Q.  0.»  and  Mr»  B^  A,  Pritchcurd  for  the  re- 
spondent.-—Act  XIV  o£  1859  does  not  apply.  Sv  7  o£  the 
Indian  Divoree  Acta  says  that  the  principlea  under  which  tke^ 
Divoree  Court  in  England  acts  are  td  be  applied,  and  limitation^ 
is  no  bar  to  a  proceeding  for  a  divorce  in  that  Coort.^  The  delay^ 
is  not  of  such  a  nature  as  to  prevent  the  respoadent  obtaining, 
relief » the  co-respondent  being  in  England*  The  appellant  has- 
only  himself  or  his  legal  advisers  to  blame  for  not  aj^lying  for  a» 
postponement^  and  taking  the  necessary  steps  to  give  his  evi- 
dence on  the  hearing  of  the  suit.  The  suit  waa  fully  oonteated,^ 
and  it  was  in  the  discretion  of  the  Chief  Conrt  to  allow  or  to 
refuse  to  allow  additional  evidence.  The  two  Courts  have- 
agreed  on  a  question  of  fact,  and  this  Board  will  not  ia  such  ik 
case  interfere. 

Their  Lorushtps  delivered  the  fottowing  judgment  ^— 

This  is  an  appeal  brought  by  Lord  William  Hay,,  theoo^ 
respondent,  ag^inat  a  judgmeot  of  the  Chief  Court  of  the  Pun- 
jab^  CMMiftrming  a  judgment  of  the  Additional  Commissioner  at 
Umballah,  wberehy  Colonel  Gordon  obtained  a  dissolution  of  his 
niarriage  with  his  wife  on  the  ground  of  her  adultery  with  Lord 
William  Hay,  and  Lord  William  Hay  waa  ordered  to  pay  the* 
eosts  of  the  suit. 

Before  the  year  1869,  the  Indian  Courts  had  only  power  to> 
decree  divorces  a  inensd  et  thoro*  The  power  of  the  Court  of 
divorce,  in  thia  country  of  granting  divorces  a  viTKulo  was  first 
introduced  into  India  by  Act  lY  of  1869,  which  enacts  thai 
aubjectto    its  prorisions   ^' the  High  and    District  Courts  shall^ 
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^^^       in    all    suits  and    proceedings  hereunder,  act  and  give  relie^  on 
Hay        principles   and  rules    which    in  the    opinion  of  the  said   Courts 
^'         are  as  nearly    as  may    be    conformable    to  the   principles   and 
rules    OQ  which  the  Court  for    Divorce  and  Matrimoaial  Causes 
in  England    for  the  time  being  acts   and  gives    relief .''     Thero 
is  a  power  to  make  rules  and  regulations    not  inconsistent  with 
the    Act  and  the  Code  of  Civil    Procedure  in    India.    But   it 
would  appear  that  no  rules  have  been  made,  and  therefore  the 
principles    and  rales    which  obtain  in  the  Divorce  Court    in  this 
country    are    as   nearly    as    may   be   to  be  applied  in  luBia. 
Power  is  given  to  district  Judges  in   tho    first  instance  to    hear 
divorce  causes,  but    their  decrees  are  not  final,  or  indeed  opera- 
tive at   all,    until  confirmed  by  the  decree  of  the  High    Court, 
which  is  empowered   to  direct  further  enquiry  to    be    made  or 
additional    evidence  to  be  taken.     In  this   case  the  High  Court 
was  the  Chief  Court  of  the  Punjab. 

Tho  first  question  which  has  been  raised  is  whether  or  not 
the  Statute  of  Limitation  is  a  bar  to  this  suit  ?  It  is  argued 
that  the  cause  of  action  arose  in  1859  or  1860  when  the  acts  of 
adaltery  are  said  to  have  been  committed,  or  at  all  events  in 
the  year  1862,  when  Colonel  Gordon  says  that  the  miscoadnct 
of  his  wife  came  to  his  knowledge.  Act  XI Y  of  1859,  after 
prescribiug  particular  terms  of  limitation  for  certain  actions, 
enacts  that  with  respect  to  all  suits  and  actions  not  beforo 
specifically  provided  for  the  term  of  six  years  shall  apply,  tha^ 
is  six  years  from  the  time  when  the  cause  of  action  accrued. 
Their  Lordships  are  of  opinion  that  the  provisions  of  that  Act 
do  not  apply  to  suits  for  divorce  a  vinculo,  whi^  at  the  time 
when  it  passed  were  unknown  in  India.  They  are  confirmed  in 
the  view  which  they  have  taken  of  the  intention  of  the  Legista^ 
ture  by  the  Limitation  Act  which  was  passed  last  year  (Act 
IX  of  1871),  which  expressly  enacts  that  its  provisions  shall 
not  apply  to  suits  under  the  Indian  Divorce  Act. 

The  appellant  further  relied  upon  substantially  two  grounds  ; 
the  first  was  that  justice  had  not  been  done  him  in  this  suit^ 
inasmuch  as  he  ought  to  have  had  an  apportunity  of  being 
examined  in  this  country  by    a  commission  ;  and    secondly,  that. 

upon  the  general  merits  of  the  case  the  decree  wfia  wrong.. 
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Witrh  respect  to  the  firet  question^  the  material  facts  appear  i^?^ 
to  be  these.  The  alleged  adultery  was  in  the  years  1859  and  Hat 
1860.  The  petitioner  does  not  aver  with  any  particalarity  Gordon 
at  what  time  in  those  years  the  aots  of  adultery  were  commit- 
ted. Lord  William  Hay  left  India  in  1862,  and  has  resided  in 
England  ever  since.  In  1862  Colonel  Gordon  says  he  became 
aware  of  his  wife's  adultery  by  what  he  regarded  as  a  confession 
by  her  in  a  certain  letter  which  will  be  subsequently  referred 
to,  and  that  nt  that  time  he  endeavoured  to  establish  a  case  by 
the  examination  of  witnesses  in  India ;  but  it  would  appear  that 
those  very  witnesses,  who  have  been  now  called  for  him,  at  that 
time  either  could  not  or  would  not  give  evidence  sufficient  to 
establish  his  case.  This  suit  was  instituted  in  June  1869. 
Lord  William  Hay  for  the  first  time  heard  of  it  on  receiving 
the  summons  in  the  beginning  of  August  in  that  year.  Upon 
that  he  immediately  took  what  undoubtedly  was  the  proper 
proceeding  of  applying  to  an  able  Counsel  for  his  opinion,  and 
that  Counsel  advised  in  substance  that  application  should  be 
made  to  the  Court  in  India  for  further  particulars,  and  upon 
these  particulars  being  obtained  for  a  commission  for  the 
examination  of  Lord  William  Hay.  Lord  William  Hay,  upon 
the  13th  of  August,  wrote  to  Mr.  Chisholm  at  Simla,  who  held 
a  power-of  attorney  from  him,  enclosing  a  coj)y  of  hia  CounsePs 
opinion,  and  requesting  that  an  advocate  might  be  retained  for 
him  to  act  upon  the  instructions  therein  contained.  It  appears 
that  Mr.  Cunningham  was    so    retained,    but  it  does  not  appear 

that  this  gentleman   acted    in    conformity    with   those  instruc- 
tions ;  the  reasons  for  his  not  so  acting  do  not  appear. 

The  cause  was  heard  before  the  Commissioner  of  Umballah 
on  the  19th  and  13th  November  1869.  The  Commissioner 
pronounced  against  Lord  William  Hay,  decreeing  a  dissolution 
of  the  marriage  on  the  ground  of  adultery  with  him  and  con-^ 
demning  him  in  costs.  Lord  William  Hay  states  in  his  affida- 
vit that  he  was  not  aware  of  this  decision  until  January  ol  the 
next  year  1 87Q,  when  he  received  a  short  report  of  the  case  in 
The  Mofussilite  newspaper  ;  that  he  then  sent  out  an  affidavit 
(which  appears  in  the  record)  denying  his  guilt,  stating  a 
variety  of  circumstances^  and  among  other  things  setting  out  the 
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^^^^  opinion  of  Counsel  above  referred  to.  In  puranaaee  of  thafc 
Hat  affidavit,  and  a  petition  wUich  he  also  sent  to  India,  it  appenni 
GoMoK  *^**  ^^^  Counsel  before  the  Chief  Court  of  the  Punpbt 
Mr.  PlowdeOf  upon  the  19th  of  May>  presented  a  petition  to  that 
Court  containing  various  grouuda  of  defence,  and  atating  this 
among  other  things  :—•>''  The  co-respondent  is  and  always  has 
been  willing  to  tender  himself  as  a  witness  in  tha  case^^  and 
prays  that,  if  the  petition  be  not  otherwise  dismissed  as 
against  himt    bis    evidence    may    be    taken    by  oommission,'' 

Upon  tbe  hearing  of  the  cause  before  the  Chief  Court  of  the 
Punjab  in  July  1870,  the  Court,  declined  to  comply  with  this 
request  on  these  grounds  ;  they  say  :-^''  We  seet  no  likelihood  of 
any  sort  of  advantageous  result  from  the.  issue  of  a  Qommis- 
Bion.  We  have  Lord  William  Hay's  positive  denial  on  oath 
on  th(e  record|  aud  though  we  should  be  anxious  to  ofFer  a 
litigant  so  circum8.tanced  every  possiblo  facility  and  indulgence 
in  the  hearing  of  the  case,  it  is  notj^  wq  think|.  n9.cessaify»  and 
weald  not  therefore  be  expodient  now,  at  the  last  moment,  ta 
ye-open  the  proceedings  by  th^  grant  of  a  commission  which 
could  Qcarodly  bring  any  new  fact  before  us«  would  place 
X4ord  William  Hay^s^  disavowal  in  no  stronger  a  Hghb,  and 
would  postpone  the  relief  prayed  for/'  and  the  Court  sutbse* 
qu^ntly  i^ake  this  observation  5-^"  With  regard  to  the  co-respond- 
ent, we  have  further  to  remark  that  hia  explanc^tlon  of  his 
prQceedings  is  not,  in  our  opinion^  satisfactory,  and  that 
ivre  cannot  regard  the  eourse  which  he  haa  pcu:a«ed  as  in 
any  degree  adequate  to  the  gravity  of  tha  occasion,  or  as 
indicating  a  serious  intention  to  resist  the  present  proceedings.'^ 
Their  Lor<lships  are  not  able  to  agree  with  tha  Chief  Court 
that  Lord  William  Hay's  general  denial  in  the  affidavil;  is  at. 
all  equivalent  to.  what  would  or  might  have  been  a  cfrcumfitan« 
tial  denial  by  him  of  the  facts  stated  by  the  witnesses,,  or  an 
•explauation    of  these  facts,  upon    an  ezaminatioQ  by  a  commia* 

sion  ;  and  they  are  also  unable  to  agree  with  the  Chief  Court 
in  the  remark  that  they  cannot  regard  the  course  pursued  by 
him  as  adequate  to  the  gravity  of  the  occasion,  or  as  indicating 
a  serious  intention  to  re.sist  the  proceedings.  Their  Lordships, 
aee  no  reason  to  doubt  that  L'>rd  William    Hay  has  all  along 
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aeriotiBly  tod  earnedtly  desired  to  tesiA  these  prodeedlogs  to       ^^^^ 
the  best  of  his  abih'ty.     Upon  this    p^rt  of  the  case  their  Lord-       hav 
ships  have  come  to  the  conclusion  thai  it   would  hare  been     ^  ** 
desirable  and  proper^   under  all  the  circanistances,  to  accede  to 
Lord  William  Hay's  application  for  a  commission  to  examine 
him. 

But  their  Lordships  do  not  rest  their  decision  upon  this 
pfround.  After  givin{|f  the  whole  case  their  best  considerationy 
they  have  come  to  the  conclusion  that  there  is  no  sufficient 
evidence  upon  which  this  decree  against  Lord  William  Hay  can 
be  supported. 

In  their  Lordships'  opinion,  the  evidence  against  Lord  William  | 
fiay  is  entirely  that  of  the  native  witnesses.  Before  coming  to  1 
this>  however^  it  is  well  to  make  an  observation  tipoti  other  evi- 
dence which  wad  admitted  in  the  case^  and  which  undoubtedly 
was  admissible  as  against  the  respondent^  Mrs.  Gk)rdon^  viz.,  her 
own  confessions,  or  what  are  contended  to  have  bedn  her  owh 
confessions.  As  far  as  the  correapondence  is  concerned,  the  only  ▼ 
passage  which  in  any  way  bears  upon  her  relations  with  Lord 
William  Hay,  is  the  following,  in  letter  H,  which  must  have  beeti 
written  somewhere  about  April  1 862  from  England  to  her  hus-* 
band  then  in  India  : — ^*  t  have  your  letters  as  to  what  occurred 
at  Simla.  Herbert  always  told  me  that  yon  knew  of  it,  and  did 
not  care.  Lord  William  Hay  told  me  the  same  thing.  Herbert 
always  told  md  that  Emily  knew  of  it,  and  I  firmly  belive  that 
both  you  and  she  did.''  What  she  id  Writing  about  here  is 
clearly  misconduct  of  her  own,  and  it  may  be  assumed  to  be 
adultery  wiCh  a  gentleman  at  Simla,  referred  to  by  the  name  of 
Herbert.  It  appears  that  the  person  here  designated  aa 
<^  Herbert,'^  told  her  that  her  husband  knew  of  this  adultery,  and 
did  not  care.  She  also  says  *'  Lord  William  Hay  told  me  the 
same  thing."  It  appears  to  their  Lordships  that  the  view  taken  « 
of  this  expression  in  her  letter  by  the  Court  above  is  more 
correct  than  that  taken  by  the  Court  below,,  viz.j,  that  itjloes  jpt 
amount  to  a  confession  on-  her  part  of  any.  adulterouaJntfilfifiniSO 
with  Lord  William  Hay,  but  merely  to  a  statement  of  a  conver* 
sation  with  him  on  the  subject  of  her  misconduct  with  another 
person,  and  her  husband's  supposed  sentiments  regarding  it. 
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^^^  On    this    part  of   the  ca«e— the   lad/a  confessions— a  Mrs. 

Hat  Byrne  is  called>  who  lives  at  Simla^  and  whose  hoose  lira. 
Gordon.  ^^"^^^  rented.  This  lady  is  the  grandmother  of  a  Mr.  Johnson 
who  was  retained  in  this  dase  to  get  np  the  evidenoe  on  the  part 
of  Colonel  Oordon^  and  she  does  speak  to  a  communication, 
from  Mrs.  Gordon  which  would  undoubtedly  lead  to  th^ 
inference  that  she  had  committed  adultery  with  Lord  William 
Hay.  It  is  certainly  somewhat  remarkable,  as  has  been  forcibly 
remarked  by  Dr.  Deane«  that  this  lady  should,  if  the  statement 
be  correct,  not  have  communicated  it  in  1862  to  Colonel  Oordon^ 
who  was  then  attempting  to  procure  sufficient  evidence  to  obtain 
a  divorce^  as  Mrs.  Byrne  must  probably  hare  well  known. 

I  Their  Lordships  have  thought  it  necessary  to  say  a  word  upon 
this  part  of  the  case^  although  no  statements  of  Mrs.  Gordon^ 
written  or  verbal^  are,  according  to  well  known  principles  of  law« 
admissible  against  Lord  William  Hay ;  and  they  now  refer  to 
the  only  evidence  against  him^  which  is    that  of  the  native  wit- 

/^  nesses.     Without  going    through  that   evidence  in  detail,  it  may 
be  ouough    to  say  that  part  of   it  is  simply  hearsay^    and  of  an 

extremely  unsatisfactory  and  loose  character,   to  say  the  least  of 
it,  such  as  that  of  *'  Boonah/'  who  speaks  of  having  seen  a  horse 
tied  up  near  Mrs  Cordon's  house  at  l2   o^clock  at  night,  which 
she  heard  from    some  grooms    was  the    horse  of  Lord  William 
Hay,  those  grooms  not  being  called.     There  is  evidence  of  Lord 
Willim  Hay  coming  to  the  house  on  a  good    many  occasoins  and 
dining  there  very    frequently,    but    that  is  not  evidence  which 
if  taken  alone,   would  at    all  lead    to    the  inference  of  adultery* 
There  is    the  evidence  of  a    jam  pan    bearer  to    iHp  effect    that 
on  three  occasions  he,  together  with    other    bearers    (it  appears 
there  would  be  four  bearers  of  the  jampan),  took  Mrs.  Gordon 
to  Lord  William  Hay^s  house  about  8  or  9   o^clock  at  night,  it 
does  not  appear    at  what  time  in    the  year.     According  to  his 
accounts  the  jampan  bearers   and  the    jampan  remained  outside^ 
visible  to  all  persons    who  might  be   passing,   which  would  nOfc 
point  to    the    concLasion  that  the  visits  were  ot  an  adulterous 
or  even  of  a  clandestine  character.     Further^  there  is  the  evi* 
dence  of  a    man  of  the    ^ame  of  Torab,  who  had  been  in  the 
service   of  Colonel  Cordon    from  the    year  1836   down    to  the 
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lJl*esent  time,  and  this  is  the  only  witness  who  speaks  of  any       ^^^ 
familiarities   between   Lord    William    and  Mrs.  Gordon.     His       Hat 
statement  is   to   the  effect  that  Lord  William  Hay  frequently    q^^^, 
dme  to  Mrs.   Gordon's  when  her  hnsband  wa^s   absent    (in'- 
deed  her  hnsband  does  not  seem  to  have  been  much  at  Simla) ; 
that  Lord  William  came  to  dinner  two  or  three  times  a*  week, 
sometimes  in  company,  sometimes  alone,  and  the  witness  goes  on 
to  say  that  when  he  wonld  take  away  the  coffee,  Mrs.  Gordon 
and'  Lord    William    Hay   woald  be  sitting   on  a  sofa  toge- 
ther, he  with  his  arm  round  her  waist.    This  witness  appeals 
in  confirmation  of  his  statements   lAv  the  evidence  of  an  ayah 
of  the  name  of  Peerun,  who,  if  not  sapposed  to  have  witnessed 
the  same  familiarity,  still  was  constantly  in  the  hoase,  and  would, 
of  course  perfectly  well  know  whether  Lord  William  Hay  was 
ihera   frequently  or  not.    Torab  says,  that  the  ayah  was  aware 
of  the  frequency    of  Lord  William   Hay's    visit<<,  and  of  tho 
familiarity  between  Lord  William  Hay  and  Mrs.  Gordon,  and 
that  he  and  the  ayah  were  in  the  habit  of  discussing  it  togethei^  ( 
and  both  of  them  discussing  it  with  Mrs.  Byrne.     He  also  states 
that  in  the  year  1862,  when  he  was  in  Colonel  Gordon's  service,    . 
upon  Colonel  Gordon    questioning  him  concerning  the  facts  to 
which  he  was  then  deposing,  he  denied  all  knowledge  of  them  ; 
he  adds,  *^  last  year  Colonel  Gordon  gave  me  great  encourage- 
ment" {dilasa   is  the  native  word)    '^  to  speak  the  truth,  and 
promised  to  forgive  me  every  thing  if  I  would ;  then  I  told  the 
sahib.'' 

The  ayah  Peerun,  upon  being  called,  contradicts  the  evi- 
dence of  Torab ;  and  is,  in  fact,  a  witness  in  favor  of  Lord 
William  Hay.  She,  instead  of  confirming  the  account  which 
Torab  had  given  as  to  Lord  William  Hay's  frequent  visits 
and  his  intimacy  with  Mrs.  Gordon,  says  this : — ''  I  was  in 
Mrs.  Gordon's  service  about  nine  years  ago.  Enow  of  nothing 
between  her  and  Lord  William  Hay.  He  only  called  on  her* 
twice  to  ny  knowledge ;"  this  entirely  agrees  with  Lord  Wil- 
liam Hay's  own  account  in  his  affidavit,  where  he  says  that  ho 
only  called  twice  upon  Mrs.  Gordon ;  one  of  his  visits  being  to 
a  certain  extent  on  a  matter  of  business,  and  that  he  dined  once 
in  the  house  of   Colouel  Gordon .     She  does  speak,  and  so  does 
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^^?^  one  other  witudSB^  to  an  occnrroooe^  certainly  somewhiit  extra* 
Hat  ordinary^  vm.,  Mrs.  Qordon  going  ta  Lord  Williaai  Haj^a 
GoBDo  ^ouse  at  night,  or  lata  in  tho  erening^  breaking  soma  of  hia 
windows  and  cutting  some  creepers  outside  thehanae*  PipmQ 
the  other  witness  who  speaks  to  this  transaction ;  r^re$enU  tiiAfe 
Lord  William  Hay  declined  to  have  anything  to  fay  to  hep- 
He  says^  "  I  told  the  sahib ;  hQ  said,  if  she  won't  go  c^end  lor 
the  gaurdj  as  she  was  drnnk  and  might  strike  ipe  with  th6i 
knife.  I  persuaded  her  to  go  home/'  That  is  all  we  know  Q% 
that  transaction^  which  certainly  appears  tp  their  Lordshipf  tO: 
be  no  evidence  of  adnltery^ 

It  has  been  already  said  that  their  Lordships  are  of  opinion.  | 
that  the  only  evidence  against  Lord  William  Hay  was  that  o£  | 
the  native  witnesses.  It  is  troe  that  the  Chief  Comi  doea 
speak  of  that  evidence  as  being  corroborated  in  one  highljp  ua^ 
portant  particular  by  Mr.  Johnson,  the  gentleman  who  was  Mi*« 
ployed  to  get  up  the  case.  But  their  Lordships  do  not  taketiie 
same  view  of  the  evidence  of  Mr.  Johnson.  The  passage  to 
which  the  Chief  Court  refers  would  appear  to  be  this  >^^*  One 
morning  I  was  taking  my  early  ride  about  7  or  7-30.  I  saw 
Mrs.  Gordon  coming  down  the  steps  which  lead  out  of  Little* 
wood  ;  the  ayah  was  with  her.  I  passed  close  to  her^  bat  did 
not  speak ;  her  heir  was  banging  down.''  It  does  not  appeav 
to  their  Lordships  that  the  fact  of  Mr.  Johnson  meeting  thia 
lady  between  7  and  8  o^cIock  in  the  morning  in  company  with  a 
maid  walking  down  steps,  which  would  seem  to  be  public  ones 
leading,  it  is  tme,  to  Lord  William  Hay's  house  bnt  also  to 
other  places,  does  afford  any  corroborative  evidence  whloh  can 
be  relied  on  of  the  statements  of  the  native  witnesses. 

The  case,  therefore,  in  their  Lordships'  view,  as  for  as  Lord 
William  Hay  is  concerned,  resolves  itself  into  this:  the  only 
part  of  the  evidence  of  any  importance  is  that  of  a  native 
*  servant  who  in  1862  denied  all  knowledge  of  what  he  asserted 
in  1869,  and  this  servant  is  contradicted  by  a  fellow  servant 
whom  he  vouches.  Lord  William  Hay  must  be  taken,  as  the 
Chief  Court  of  the  Punjab  properly  assumes,  to  have  given  a 
general  denial  of  the  truth  of  this  evidence  ;  if  that  denial  has 
not  been  specific^  and  has  not  been  tested  by  cross-examination^ 
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ike  tBkJk%  lltbtring  regard  to  his  desire  to  be  examined  on  commia-        ^^^^ 


V, 
OORDOH 


Bioil,  6aniiDt  be  regarded  as  his.    Under  tbese  circnmstances^        Bat 
their  Lordships  have    come  to  the  conclasion  that  this  decree 
cannot  be  maintained. 

Their  Lordships  are  not  unmindfnl  that  they  have  on  moro 
than  one  occasion  laid  it  down  as  a  general  rnle,  subject  to  pos- 
gible  exceptions^  that  they  would    not  reverse  the  concnrrent 
findings  of  two  Courts  on  a  question  of  fact.     But  they  con. 
aider  that  the  circumstancefii  of  thid  case  are  of  do  peculiar  a 
character  as  to  take  it  out  of  the  scope  of  that  general  rule. 
They  are  dealing  with  a  jurisdiction  of  an  important  and  deli- 
cate dmncterj  new  to  the    Courts  of  India.    This  is    certainly 
the  first  case  which  has  come  before  their  Lordships^  and  pro- 
bably not  many  suits 'of  this  description    hare  been  tried    ia 
Indiftb    It  is  to  be  observed  that  in  this*  ease  it  can  scarcely  be 
gaid  Aat  there  have  been  t#o  GMiparate  judgments^  inasmuch  as. 
the  Legislature  has  not  thought   it  safe  to   entrust    the  Court 
below  with  the  power  of  pronouncing  decisions  which  would  be 
binding  if  not  appealed  against^  but  have  made  these  decisions. 
dpMvfeite  oilly  on  confirthation  by  the  High  Courts  whose  con^ 
firmatoiry  jadgtuent  is  practically  the  judgntent  in  the  suit.     It 
is  farther  to  be  observed  that  the  Oourt  below  was  clearly  wrong- 
ia  accepting  as  evidence  against  Lord  William  Hay  the  state-^ 
ments  of  lira.  Gtordon^   and  regarding  these  statemente  a»  con « 
firtting  the  oi^ibility  of  the  evidence  of  the  native  witnesses- 
against   hitti.    It   is    true   that   theChiel   Court  distinguishes 
between   the  evidence    which    was    admissible  as  against  the 
i<e9ponde]|tj  and  that  which  was  admissible  as  against  the  co-^ 
respondent.  At  the  same  time  they  attach  a  good  deal  of  import- 
ance to  the  finding  of  the  Jndge  below  upon  the  credibility  o£ 
the   saiive  witnesses,    based  as  that  finding   was  ivk  a  great 
meaetare  upon  evidence  not  admissible.    For  these  reaaooa  their 
Lordships  have  come  to  the  conclusion  thatt  it  is  not  one  ct£  the  , 
<Mne8  to  wbieh   the  ordinary  rale   abovettentioned.  should  b& 
applied. 

Thefr  LoMahips  wi«,  therrfere,  hnmbly  advise  Her  Majesty 
to  allow  this  ap^ei^l  tod  U>  reverse  sd  mtich  of  this  decree  of  th^ 
Chief  Court  of  the  Punjab  as  is  appealed  against  and  that  in 
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JR»  parte  Chuck  (1),  and  Barry  t.  Ndsham  (2).    *rte  observ- 
ations   of    Shee^    J.,  in    Sullen  y.  Sharp    (3)  are  impoM»iit^ 
The  learned  Counsel  also  referred  to  In  re  The  Engliih  and  Irish 
Church  and  Umvereity  Assurance  Society  (4),  Shaw  r.  OaU  (5), 
and  the  notes  to  Waters  v.  Taylor  (6). 


Sir  fi.  Palmer,  Q.  0.,  Mr.  B  James,  Q.  0»,  and  Mi*.  Doyne  for 
the  respondents.— The  agt^ement  was  entered  into  by  the  parties 
as  bearing  the  relation  to  each  other  of  debtors  and  creditor^and 
was  a  provision  for  secnring  to  theBajah  the  payment  of  bis  debt. 
The  old  theory  npon  which  Waugh  v.  Carver  (7)  was  based  cannot 
now  be  recognised  as  law.  The  cases  of  Cox  v.  Sichman  (8) 
and  B  alien  v.  8h%rp  (3)  are  decisive  of  this  case.  The 
High  Court  took  a  correct  view  of  the  cases  in  applying  the 
principles  laid  down  by  the  house  of  Lords.  The  learned  Coun- 
ael  also  referred  to  Lindley  on  Partnership^  p.  38^  aiid  the  cases 
cited  in  the  notes  to  Waters  v.  Taylor  (6). 

Their  Lobdships  delivered  the  following  judgment  r-^ 

The  action  which  gives  ooc^ioa  to  this  ttppeal  was  broughfe 
by  the  plaintiffs  (the  appellants)*  merchants  of  London^  against 
the  lale  Rajah  Pertab  Chunder  Singh,  to  recover  a  balance  o£ 
neSirly  three  laos  of  rapeesj  claimed  to  be  due  to  them  from  the 
firtn  of  W.  N  Watson  and  Go.«  of  Calcutta.  The  Bajah  having 
died  during  the  pendency  of  the  suit,  the  defence  was  continued 
by  the  respendents,  the  Court  of  wards,  on  behalf  of  hia  minor 
heir. 

The  plaint  alleged  thai  the  firm  ot  Vf.  tt.  Wafcsdn  and  Co. 
consisted  o(  William  Noel  Watson,  Thomas  Ogijvild  VfktAdtx, 
and  the  J^jah,  and  sought  to  make  the  Rajah  liable  as  a  partner 
in  it. 

It  may  be  assumed,  although  the  exact  amount  is  a  question 
in  dispute  in  the  appeal,  that  a  large  balance  became   due  from 
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th»  firm  io  the  plainiiSs  during  the  iixa»  wben  i<«  is  contended 
tlii^  the  fiajah  was  in  partnership  with  the  two  Watsons. 

The  questions  in  the  appeal  depend^  in  the  main,  on  the  con« 
strnotion  and  efieot  of  a  written  agreement  entered  into  between 
the  Wastons  and  the  Rajah ;  bat  it  will  be  necessary  to  adrert 
tp  somci  extrinaio  facts  to  explain  the  ciroamstances  ander  which 
it  was  made  and  aeted  on. 

The  two  Watsons  commenced  business  in  partnership,  as 
merchants,  at  Calcutta,  in  1862,  under  the  firm  of  W.  N.  Wat- 
son and  Oo.  Their  transactions  consisted  principally  of  making 
consignments  of  goods  to  merchants  in  England,  and  receiving 
consignments  from  them.  In  January  1863,  they  entered  into 
an  agreement  wilh  the  plaintiff  regulating  the  terms  on  which 
ffOQsignments  were  to  be  made  between  them,  and  under  which 
W.  N,  Watson  and  Co.  were  authorized,  within  certain  limits, 
to  dri^w  on  the  plaintiff  in  London  against  consignments* 
The  Watsons  had  little  or  do  capital.  The  Rajah  supported 
them,  and  in  1862  and  t863  |he  made  large  advances  to  enable 
them  to  earry  on  their  business,  partly  in  cash,  but  chiefly  by 
accepting  bills,  for  which  the  Watsons  obtained  discount,  and 
which  the  Rajah  met  at  maturity.  In  the  middle  of  1863, 
the  total  amount  of  these  advances  was  considerable,  and  the 
Bajah  desired  to  have  security  for  his  debt,  and  for  any 
future  advances  he  might  make,  and  also  wished  to  obtain 
some  control  over  the  business  by  which  he  might  check  what 
he  considered  to  be  the  excessive  trading  of  the  Watsons. 
Accordingly,  an  agreement  was  entered  into  on  the  27th 
August  1863,  between  the  Rajah  of  the  one  part,  and  ''  Messrs. 
W.  N.  Watson  and  Co.,"  of  the  other  part,  by  which,  in  con- 
sideration of  money  already  advanced,  and  which  might  be  there- 
after advanced  by  the  Rajah  to  them,  the  Watsons  agreed  to 
carry  on  their  business  subject  to  the  control  of  the  Rajah  in 
several  important  particulars  which  wilt  be  hereafter  adverted 
to.  They  further  agreed  to,  and  in  fact  did,  hand  over  to 
him  '^as  security'^  the  title-deeds  of  certain  tea-plantations, 
^nd  they  also  agreed  that ''  as  further  security''  all  their  other 
property,  landed  or  otherwise,  including  their  stock-in-trade, 
should  be  answerable  for  the  debt  due  to  him.    The  10th  and 
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tSth  clauses  of  the  argeement  were  as  follows  t^-'MO^fc.— -In  ooo- 
aideration  of  the  said  advances  made  and  the  liability  incarred 
as  aforesaid  by  the  Rajah,  aad  in  consideration  of  any  fatnro 
advances  which  may  be  made  by  him,  the  firm  agrees  that  he 
shall  receii^e  from  them  a  commission  of  20  per  cent,  on  all 
net  profits  made  by  the  firm  from  time  to  time,  commencing 
from  the  first  May  1862,  or  until  saoh  time  as  the  whole 
amonnt  of  the  debt  due  to  him  shall  be  paid  offi  and  the  liability 
so  incarred  by  him  as  aforesaid  shall  be  wholly  extingnished.'* 
''  13^fc.-— The  firm  shall,  in  addition  to  the  said  oommissiony 
pay  to  the  Bajah  interest  at  the  rate  of  12  per  cent,  per  annum 
upon  all  cash  advtinoes  which  have  been  or  are  to  be  hereafter 
made  by  him  to  the  firm,  and  shall  also  pay  to  the  banks  all 
discount  and  interest  now  or  hereafter  payable  on  the  said 
acceptance."  This  agreement  is  not  signed  by  the  Rajah,  but 
he  was  undoubtedly  an  assenting  party  to  it.  Subsequently 
to  the  agreement  the  Rajah  made  further  advances,  and  th<i 
amount  due  to  him  ultimately  ez:;eeded  three  lacs  of  rupees. 
In  1864  and  1865,  the  firm  of  W.  N.  Waston  and  Co.  fell 
into  difficulties.  An  arrangement  was  then  made  under  which 
the  Rajah,  upon  the  Watsons  executing  to  him  a  formal  mort- 
gage of  the  tea-plantations  to  secure  the  amount  of  his  advancesr, 
released  to  them,  by  a  deed  bearing  date  the  3rd  March  1865^ 
all  right  to  commission  and  interest  under  the  agreement  of 
August  1S63,  and  all  other  claims  against  them.  In  point  of 
fact,  the  Rajah  up  to  this  time  had  never  received  possession  of 
any  of  the  property  or  moneys  of  the  firm,  nor  any  of  the  pro* 
ceeds  of  the  business,  and  did  not  infact  receive  apy  commission. 
A  ^nm  of  27,000  rupees  on  this  account  was,  indeed,  on  the 
30th  September  1863,  placed  to  his  credit  in  the  books  of  the 
firm  in  a  separate  account  opened  in  his  name,  but  the  sum  so 
credited  was  never  paid  to  him,  and  was  subsequently  '*  written 
back"  by  the  Watsons.  Some  evidence  was  given  as  to  the 
tztent  of  the  interference  of  the  Rajah  in  the  control  of  the 
business.  It  seems  the  Rajah  knew  little  of  its  details,  and  it  is 
unnecessary  to  go,  with  any  minuteness,  into  the  facts  on  this 
part  of  the  case ;  for  it  was  conceded  that  the  Rajah  availed 
himself  uuly  in  a  slight  degree   of  tho  powers  of  control  con- 
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fenred  apon  him  by  the  agreement ;  in  faot,  that  he  did  not  mo)r6| 
but  mnoh  less^  than  he  might  have  done  nnder  it^  bo  that  the 
qnedtion  really  turns  on  the  effect  of  the  contract  itself^  The 
iabaeqnent  acts  of  the  Bajah  do  not  in  any  way  add  to  or  en- 
large his  liability. 

Before  proceeding  to  the  main  questions  which  have  been 
Binned  in  the  appeal^  it  may  be  as  well  to  clear  the  way  for 
their  eonsideration  by  saying  that  no  liability  can  in  this  case  be 
£acftened  upon  the  Rajah  on  the  ground  that  he  was  an  ostensible 
partner)  and  therefore  liable  to  third  persons  as  if  he  was  a  real 
partner.  It  is  admitted  that  he  did  not  so  hold  himself  out ; 
and  that  a  statement  madq  by  one  of  the  Watsons  to  the  plaint* 
iffS)  to  the  effect  that  he  might  be  in  law  a  partner^  by  reason 
of  his  right  to  commission  on  profits,  was  not  authorized  by 
the  Bajah.  The  liability  therefore  o!  the  Bajah  for  the  debts 
contracted  by  "W.  N.  Watson  and  Co.  must  depend  on  his  real 
relation  to  that  firm  nnder  the  agreement* 

It  was  contended,  for  the  appellants^  that  he  was  so  liable : 

±4  Because  he  became  by  the  agreement^  at  least  as  regards 
third  persons^  a  partner  with  the  Watsons ;  and 

2.  Because,  if  not  "  a  true  partner*'  (the  phrase  used  by 
Mr.  Lindley  in  his  argument)^  the  Watsons  were  the>gents  of 
the  ,Bajah  in  carrying  on  the  business  ;  and  the  debt  to  the  plaint* 
iffs  wfks  contracted  within  the  scope  of  their  agency* 

The  case  has  been  argued  in  the  Courts  of  India  and  at  their 
Lordships'  bar,  on  the  basis  that  the  law  of  England  relating  to 
partnerships  should  govern  the  decision  of  it.  Their  Lordships 
agr^e  that,  in  the  absence  of  any  law  or  well««stablished 
custom  existing  in  India  on  the  subject,  English  law  may  pro* 
perly  be  resorted  to  in  mercantile  affairs  for  principles  and  rules 
to  guide  the  Courts  in  that  country  to  a  right  decision.  But 
whilst  this  is  so,  it  should  be  observed  that  in  applying  them, 
the  usages  of  trade  and  habits  of  business  of  the  people  of 
India,  so  far  as  they  may  be  peculiar  and  differ  from  those  in 
England,  ought  to  be  borne  in  mind. 

The  agreement,  on  the  face  of  it,  is  an  arrangement  between 
the  Bajah,  as  creditor,  and  the  firm  consisting  of  the  two  Wat- 
sons, as  debtor.%  by  which  the  Bajah  obtained  security  for  his  past 
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advances ;  and  in  consideration  of  forbearance,  and  as  «i  indnoe- 
ment  to  him  to  support  the  Watsons  by  f  atare  adTanceSy  il  was 
agreed  that  he  should  receive  from  them  a  commiseioa  of  20  per 
cent,  on  profits,  and  should  be  invested  with  the  powws  of 
supervision  and  control  above  referred  to.  The  primary  object 
was  to  give  security  to  the  Bajah  as  a  creditor  of  the  firm. 
It  was  contended  at  the  bar  that^  whatever  may  have  been  tiie 
intention,  a  participation  in  the  net  profits  of  the  businen  waSj 
in  contemplation  of  law,  such  cogent  evidence  of  partneEraJhip 
thut  a  presumption  arose  sufficient  to  establish,  as  regards  third 
partiest  that  relation,  unless   rebutted    by    other  circamBtaiEioes* 

It  appears  to  their  Lordships  that  the  rule  of  construction 
involved  in  this  contention  is  too  artificial,  for  it  takes  one  term 
only  of  the  contract  and  ^t  once  raises  a  presumption  upon  it, 
whereas  the  whole  scope  of  the  agreement^  and  alt  its  tdtms, 
ought  to  be  looked  at  before  any  presumption  of  intention  can 
properly  be  made  at  all. 

It  certainly  appears  to  have  been  at  one  time  understood  that 
some  decisions  of  the  English  Courts  had  established,  as  a  posi- 
tive rule  of  law,  that  participation  in  the  not  profits  of  a  business 
made  the  participant  liable  as  a  partner  to  third  person9«  (See 
this  pointedly  stated  by  Blackburn,  J.,  in  Bullen  v.  Sharp  (1). 
The  rule  had  been  laid  down  with  distinctness  by  Eyre, 
G.J.,  in    Waikgh  v.    Carver    (2),  and    the    reason    of  the  rule 

the  Chief  Justice  thus  states  : — ^*  Upon  the  principle  that,  by 
taking  a  part  of  the    profits,    he  takes  from  the  creditors  a  part 

of  that  fund  which  is  the  proper  security  to  them  for  the  pay- 
ment  of  their  debts.  That  was  the  foundation  of  Qraee  v. 
Smiih  (3),  and  I  think  it  stands  upon  fair  grounds  of  reason.*' 
The  rule  was  evidently  an  arbitrary  one,  and  sctbseqnedt  dis* 
.enssion  has  led  to  the  rejection  of  the  reason  for  it  as  unaound* 
Whilst  it  was  supposed  to  prevail,  much  hardship  arose  from  its 
application,  and  a  distinction,  equally  arbitrary,  was  established 
between  a  right  to  participate  in  profits  generally  "  as  suohj'^ 
and  a  right  to  a  payment  by  way  of  salary  or  commission  '^  in 
proportion^'    (to    use    the    words   of  Lord  Eldon)  '^  to  a  given 


U)  L»  B.,  1 C.  P.  8(5  aoo  IOl.      (2)  2  H.  Bl,  235,  see  247.  .  (3)  2  W.  BL,  998. 
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qaautam  of  the  profited'  This  distinctiOQ  was  stated  to  Ire 
^'  clearly  settled"  and  was  aoted  npon  by  Lord  Eldon  in  Ec  parte 
Hamper  (I)  and  in  other  cases.  It  was  also  aj£rmed  and 
aoted  on  in  Fott  v.  Eyton  '(2),  where  Tindal,  C.J.,  in  giving 
the  jadgment  of  the  Court,  adopts  the  rule  as  laid  down  by 
Tiord  Eldon^  and  says  :— '*  Nor  does  it  appear  to  make  any 
difference  whether  the  money  is  received  by  away  of  interest  on 
money  lent,  or  wages,  or  salary  as  agont,  or  commission  on  sales.'' 
The  present  case  appears  to  fall  within  this  distinction.  The 
Bajah  was  not  entitled  .to  a  sbare  of  the  profits  "  as  snch ;"  he 
had  no  specific  property  or  interest  in  them  qtid  profits,  for, 
subject  to  the  powers  given  to  the  Bajah  by  way  of  security^ 
the  Watsons  might  have  appropriated  or  assigned  the  whole 
profits  without  any  breach  of  the  agreement.  The  Bajah  was 
entitled  only  to  commission,  or  a  payment  equal  in  proportion^ 
to  one-fifth  of  their  amount.  This  distinction  has  alwsiys  been 
admitted  to  be  thin,  but  it  may  be  observed  that  the  supposed 
rale  itself  was  arbitrary  in  the  sense  of  being  imposed  by  law 
and  of  being  founded  on  an  assumption  opposed  in  manjr^ oases 
to  the  real  relation  of  the  parties ;  and  when  the  Ikw  thus  creates 
a  rule  of  liability  and  a  distinction,  both  equally  arbitrary,  the- 
distination  which  protects  from  liability  is  entitled  to  as  much 
weight  as  the  rule  which  imposes  it. 

Bat  the  necessity  of  resorting  to  these  fine  distinctions  has 
been  greatly  lessened,  since  the  prosumption  itself  lost  the  rigid 
character  it  was  supposed  to  possess  after  the  full  exposition  of 
the  law  on  this  subject  contained  in  the  jadgment  of  the  Hon3& 
of  Lords  in  Gox  v.  Hickman  (3),  and  the  cases  which  have  fol- 
lowed that  ddoisioQ«  It  was  contended  that  these  cases  did  not 
overmle  the  previous  ones.  This  may  be  so,  and  it  may  be  that 
Waf4ffh  V.  Owrv&r  (4),  and  others  of  the  former  oas6s>  were- 
rightly  decided  on  their  own  facts ;  but  the  judgment  in  Go»  v. 
Sickmaai  (3)  bad  certainly  the  effect  of  dissolving  the  rule  of 
law  which  had  boon  supposed  to  exist,  and  laid  down  principles 
of  decision  by  which  the  determination  of  cases  of  this  kind 
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is  made  to  depend^  not  on  arbitrary  ptesampiions  of  law,  bafe 
on  the  real  contracts  and  relations  of  the  parties.  It  appears 
to  be  now  established  that,  although  a  right  to  participate  in  tha 
profits  of  trade  is  a  strong  test  of  partnership,  and  that  there 
may  be  cases  where,  from  such  participation  alone,  it  may,  as  a 
presumption,  not  of  law  but  of  fact,  be  inferred,  yet  that,  whether 
that  relation  does  or  does  not  exist,  must  depend  on  the  real  in- 
tention and  contract  of  the  parties. 

It  is  certainly  difficult  to  understand  the  principle  on  which  a 
man  who  is  neither  a  real  nor  ostensible  partner  can  be  held 
liable  to  a  creditor  of  the  firm.  The  reason  given  in  Orace  v. 
Smith  (I),  that  by  taking  part  of  the  profits  he  takes  part  of  the 
fund  which  is  the  proper  security  of  the  criditors,  is  now  admitted 
to  be  unsound  and  insufficient  to  support  it ;  for  of  course  the 
same  consequences  mif^ht  follow  in  a  far  greater  degree  from 
the  mortgage  of  the  common  property  of  the  firm,  which 
certainly  would  not  of  itself  make  the  mortga  gee  a  partner. 
Where  a  man  holds  himself  out  as  a  partner,  or  allows  others 
to  do  it,  the  case  is  wholly  different.  He  is  then  properly 
estopped  from  denying  the  character  he  has  assumed,  and  upon 
the  faith  of  which  creditors  may  be  presumed,  to  have  acted.  A 
man  so  acting  may  be  rightly  held  liable  as  a  partner  by  estoppel* 
A  g^in,  wherever  the  agreement  between  parties  creates  a  re- 
lation which  is  in  substance  a  partnership,  no  mere  words  or 
declarations  to  the  contrary  will  prevent,  as  regards  third  persons 
the  consequences  Sowing  from  the  real  contract. 

Numerous  definitions  by  text-writers  of  what  constitutes  a 
partnership  are  collected  at  the  end  of  the  introduction  to 
Mr.  Lindley's  excellent  treatise  oo  this  subject.  TIfeir  Lordships 
do  not  think  it  necessary  to  refer  particularly  to  any  of  them^ 
or  to  attefupt  to  give  a  general  define  tion  to  meet  all  cases.  It 
is  sufficient  for  the  present  decision  to  say,  that  to  oonstitote  a 
partnership,  the  parties  must  have  agreed  to  oarry  on  bnsiness, 
and  to  share  profits  in  some  way  in  common. 

It  was  strongly  urged,  that  the  large  powers  of  control,  and 
the  provisions  for  empowering  the  Rajah  to  take  possession  of 
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the  oottBignmonta  and  their  proceeds^  in  addition  to  the  commi: «  ^ 

sion  on  net  profits*  amonnted  to  an  agreement  of  this  kind,  and 

that  the  Kajah  was  constituted,  in  faoti  the  managisg  partner* 

The  contract  nndonbtedly  confers  on   the  Rajah  lar^^  powers 

of  control.    Whihthis  advances  remained  unpaid,  the  Watsons 

bound  themselves  not  to  make  shipments  or  order  consignment^, 

or  sell  goods  withont  his  consent.    No  money  was  to  be  drawn 

from  the  firm 'without  his  sanction;  and  he  was  to  be  consulted 

with  regard  to  the  office  business  of  the  firm,  and  he  might  direct 

a  reduction  or  enlargement  of  the   establishment.    It  was  also 

afirreed  that  the   shipping  documents  should  be  at  his  disposal, 

and  shoald  not  be  sold  or  hypothecated,  or  the  proceeds  applied 

without    his   consent;  and  that  all  the  proceeds  of  the  business 
should  be  handed  to  bim,  for  the  purpose  of  extinguishing  his 

debt.  On  the  other  hand,  the  Bajah  had  no  initiative  power ;  he 
could  not  direct  what  shipments  should  be  made  or  consignments  « 
ordered,  or  what  should  be  the  course  of  trade.  He  could  not 
require  the  Watsons  to  continue  to  trade,  or  even  to  remain  in 
partnership ;  his  powersi  however  large,  were  powers  of  control 
only.  No  doubt  he  might  have  laid  his  hands  on  the  proceed^ 
of  the  business  ;  and  not  only  so,  but  it  was  agreed  that  all 
their  property,  landed  and  otherwise,  should  be  answerable  to 
him  as  security  for  his  debt.  Their  Lordships  are  of  opinion 
that  by  these  arrangements  the  parties  did  not  intend  to  create 
a  partnership,  and  that  their  true  relation  to  each  other  under 
the  agreement  was  that  of  creditor  and  debtors.  The  Wat- 
sons evidently  wished  to  induce  the  Bajah  to  continue  hia 
advances,  and,  for  that  purpose,  were  willing  to  give  him  the 
largest  security  they  could  offer;  but  a  partnership  was  not  con- 
templatedi  and  the  agreement  is  really  founded  on  the  assump- 
tion, not  of  community  of  benefit,  but  of  opposition  of  interests. 
It  may  well  be  that,  where  there  is  an  agreement  to  share  the 
profits  of  a  trade,  and  no  more,  a  contract  of  partnership  may 
be  inferred,  because  there  is  nothing  to  show  that  any  other  was  • 
contemplated  ;  but  that  is  not  the  present  case,  where  another 
and  different  contract  is  shown  to  have  been  intendedj  viz.^  one 
of  loan  and  security. 

Some  relianpe  was  placed    on    the   Statute   28   &  29  Yict..^ 
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e.  86>  which  enacts  that  the  adyanoe  of  mone)^  to  a  firm  upon  a 
contract  that  the  lender  shall  receiv  e  a  rate  of  interest  varyin j|^ 
with  the  profits^  or  a  share  of  the  profits,  shall  not^  of  itself 
constitnte  the  lender  a  partner*  or  render  him  responsible  as 
such.  It  was  argned  that  this  raised  an  implication,  that  the 
lender  was  so  responsible  by  the  law  existing  before  the  passing 
of  the  Act.  The  enactment  is  no  doubt  entitled  to  greal 
weight  as  evidence  of  the  law,  bnt  it  is  by  no  means  oonclosive  ; 
and  when  the  existing  law  is  shown  to  be  different  from  that 
which  the  Legislature  supposed  it  to  be,  the  implication  arising 
from  the  Statute  cannot  operate  as  a  negation  of  its  existence* 
What  may  be  the  effect  of  the  poaitiye  enactment  contained  in 
the  fifth  clause  of  the  Act,  so  far  as  regards  England,  it  is  not 
necessary  for  their  Lordships  to  consider.  The  Indian  Act,  XY 
of  1866,  passed  after  this  contract  was  made,  does  not  oontaia 
that  provision. 

It  was  strongly  insisted  for  the  appellants  that  if  ^'a  true 
partnership''  had  not  been  created  under  the  agreement,  the 
Watsons  were  constituted  by  it  the  agents  of  the  Bajah  to  tiarry 
on  the  business,  and  that  the  debt  of  the  plaintiffs  was  coBtracled 
within  the  scope  of  their  agency* 

Of  course,  if  there  was  no  partnership,  the  impKed  agency 
which  flows  from  that  relation  cannot  arise,  and  the  rdationof 
principal  and  i^^ente  must,  on  some  other  ground,  be  shown  to 
exist.  It  is  clear  that  this  relation  was  aot  expreasly  created, 
and  was  not  intended  to  be  created  by  the  agreement,  and  that^ 
if  it  exists,  it  must  arise  by  implication,  it  is  said  that  it  ought 
to  be  implied  from  the  fact  of  the  oommisson  on  profits,  and  the 
powers  of  control  given  to  the  Bajah.  But  thia  is  again  an 
attempt  to  create,  by  operation  of  law  a  relation  opposed  to>  the 
real  agreement  and  intention  of  the  parties,  exactly  in  tbe  same 
manner  as  that  of  partners  was  sought  to  be  established,  and  on 
the  same  facts  and  presumptions.  Their  Lordships  have  akeady 
stated  the  reasons  which  have  led  them  to  the  conclusion  that 
the  trade  was  not  agreed  to  be  carried  on  for  tl&e  common  benefit 
of  the  Watsons  and  the  Rajah,  so  as  to  create  a  partnership  i 
and  they  think  there  is  no  sufficient  ground  for  holding  that  it 
was  carried  on  for  the  Itajab,  as  principal^  in  any  other  oharac* 
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ter.  He  was  notj  in  any  sensej  the  owner  of.  the  basinessj 
and  had  no  power  to  deal  with  it  as  owner.  None  of  the  ordi- 
nary attributes  of  principal  belonged  to  him.  The  Watsons 
were  to  carry  on  the  business  ;  he  could  neither  direct  them  to 
make  contracts,  nor  to  deal  with  particular  customers,  nor  to 
traile  in  the  manner  which  he  might  desire  :  his  powers  were 
confined  to  those  of  control  and  security ;  and  subject  to 
those  powers,  the  Watsons  remained  owners  of  the  business  and 
of  the  common  property  of  the  firm.  The  ai^reement  in  twms^ 
and,  as  their  Lordships  think,  in  substance,  is  founded  on  tue 
relation  of  creditor  and  debtors,  and  establishes  no  other. 

Their  Lordships'  opinion  in  this  case  is  founded  on  their  belief 
that  the  contract  is  really  and  in  substance  what  it  professes  to 
be,  mz.9  one  of  loan  and  security  between  debtors  and  their 
creditor.  If  cases  should  occur  where  any  persons,  under  the 
guise  oi  such  an  arrangement,  are  really  trading  as  principals,  and 
putting  forward  as  ostensible  traders  others  who  are  really  their 
agents,  they  must  not  hope  by  such  devices  to  escape  liability  ; 
for  the  law,  in  cases  of  this  kind,  will  look  at  the  body  and  sub- 
stance of  the  arrangements,  and  fasten  responsibility  on  the 
parties  according  to  their  true  and  real  character. 

For  the  above  reasons  their  Lordships  think  that  the  Judges 
of  the  High  Court,  in  holding  that  *the  Rajah  was  not  liable  for 
the  debts  of  the  firm  of  W.  N.  Watson  and  Co.,  took  a  correct 
view  of  the  case  :  aud  they  will,  therefore,  humbly  advise  Her 
Majesty  to  affirm  their   judgment,    and    to    dismiss  this  appeal 

with  costs. 

•  Appeal  dismissed. 

Agents  for  appellants  :  Messrs  Hillyer^  Pemvick  and  Stihbmrd* 
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JB^ore  Mr.  Judice  Bayley  and  Mr.  Justice  MUtef* 

A  '  ^^f^i.  ^^  NAEAIN  DEB  CHOWDHBY  (PLAnmrf) ».  KASSBJCHUNDBR 
August,  z^.  CHO  WDHRY  Aim  oth  bbs  Defehdaitts).* 

Ottctlfdidn  mi  Infant-^BaU  hyOuaa^ian^Bday  tn  r^puSUati*^  a  Chtofdiam'^ 
^-^SaiifieaHon  of  Oanirad  nuuU  hy  Chuurdian. 

Here  dela^  oh  the  part  of  a  ward,  after  attainment  of  ^majority,  in  repudiating 
tku  alienation  maide  by  hia  gnardian,  cannot  be  treated  as  a  ratification  of  the 
lian'B  act^  bnt  only  as  eridenoe  of  ratification. 


Onb  Bbobaniperaaudi  a  Hindu^  diedj  leaving  a  widow 
Chunderbatty  Dossee^  and  a  minor  grandson  by  his  daughter^ 
named  Ghandemath,  and  leaving  amongst  other  property  an 
eight-anna  share  of  21  hab  of  land.  On  the  death  of  Chnn* 
derbatty,  Chandemath  saoceeded  to  the  property  left  by 
Bhobanipersaud*  Daring  the  minority  of  Ghnndemathj  his 
father,  Saheb  Roy,  as  the  guardian  of  his  minor  son,  executed  an 
izarah  pottah  of  the  eight-anna  share  of  the  land  in  favor  of 
Kassee  Chunder  Chowdhry  and  othersj  who  obtained  possession 
of  the  land  on  the  4th  November  1857.  Chandemath^  a 
few  days  after  attaining  his  majority,  executed  on -the  26th 
February  1 862  a  deed  of  sale  of  a  f our*anna  share  of  the  pro* 
perty  to  Bajnarain  Deb,  therein  reciting  that  the  .isarah  pottah 
was  in  reality  an  out-and-out  sale  of  the  proper^ ;  that  there 
was  no  necessity  to  justify  the  sale ;  and  that  the  sale  by  his 
guardian  was  "  illegal  and  invalid.'' 

On  the  4th  October  1869,  Bajnarain  brought  the  present  suit 
for  recovery  of  possession  of  the  land  let  in  iBarah  to  Kassee 
Chunder  Chowdhry  and  others,  stating  in  the  plaint  that  the 
cause  of  action  arose  on  the  4th  November  1867.  The  defence 
set  up  was  {inter  alia)  that  the  izarah  pottah  had  been  executed 

*  Special  Appeal,  No.  120  o!  1872,  from  decree  of  the  Judge  of  Sylhet» 
dated  tho  16th  Auj^ust  1 87 1 ,  reversing  a  decree  of  the  Mooneiff  of  that 
district,  dated  thc'iSth  Febraary  1871. 
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to  raise  money  for  payment  of  debts  incurred  by  Bhobani-       ^^^^ 
persaud,  that  it  was  executed  under  a  legal  necessity^  and  that^  Saj  Nabain 
after  attaining  majority,  Chundemath,  having  purchased  two  ^*p^^' 
hears  of  the  land    mentioned  in  the  izarah  pottah  from  the  v. 

defendants,  and  then  sold  them  to  a  third  party,  must  be    chtjndbr 
held  to  have  admitted  the  validity  of  the  izarah  pottah.  Chowdhbt. 

The  Moonsiff  found  that  there  was  no  legal  necessity  which 
would  justify  the  alienation ;  that  the  aliemddon  was  in  no  way 
beneficial  to  the  minor ;  that  the  purchase  and  sale  by  Chun- 
demath of  the  two  hears  of  land  took  place  after  the  plaintiff's 
purchase,  and  consequently  could  not  affect  his  title;  that 
Chundemath  sold  the  one-fourth  share  immediately  after  attain- 
ing majority ;  and  that  there  was  no  act  done  by  Chundernath 
to  ratify  the  alienation*  Hji  accordingly  passed  a  decree  in 
favor  of  the  plaintiff. 

On  appeal,  the  Judge  held  that  the  case  of  necessity,  set  up 
by  the  defendants,  had  not  been  proved ;  that  the  long  silence  of 
Chundemath  was  a  ratification  of  the  act  of  his  guardian ;  that  if 
a  minor,  on  attaining  majority,  did  not  repudiate  any  illegal  sale 
by  his  guardian,  nor  communicate  his  intention  of  questioning 
his  guardian's  act  to  the  purchaser,  the  mere  circumstance  of 
his  having  sold  a  portion  of  the  property  to  a, third  party  within 
five  years  after  he  attained  majority,  stating  in  the  deed  of  sale 
that  he  repudiated  his  guardian's  act  to  which  the  defendants 
were  not  parties,  v^as  no  repudiation ;  and  that  the  long  silence 
of  Chundemath  and  the  plaintiff  after  his  purchase  was  to  be 
considered  to*  be  a  ratification  of  the  alienation  by  Chunder- 
nath's  guardian.    He  accordingly  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.  Woodroffe  (Baboo  Aushootosh  DKwr  with  him)  for  the 
appellant. 

Baboos  Mohmi  Mohan  Roy  and  ByhwabMJiih  Doss  for  the 
respondents. 

Mr.  Woodroffe  contended  that  there  was  no  ratification  on  * 
the  part  of  Chundemath.    Ratification  implies  an  intelligent 
consent  with  knowledge  of  what  has  been  done.    The  sale  of 
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R  A  J  Narain  legality  of  the  sale  by  his  guardian.  Nothing  short  of  twelve  years 
r >KB  Chow-  ^jj  ^^  ^Yie  plaintiff,  who  is  a  purchaser  from  one  who  is  sui  jurisy 
V.         and  does  not  stand  in  the  relation  of  a  ward.    The  doctrine  of 
( 'HUNDER    ratification  does  not  apply  to  a  case  where  there  is  an  end  of  the 
chowdhrt.  fiduciary  relation.     The  equitable  doctrine  of  acquiescence  does 
not  apply  to  suits  in  the  Mofussil  f oi*  which  a  period  of  limita- 
tion is  provided — Bdmd  Ran  v.  Rdjd  Bau  (1).    When  the  right 
is  founded  upon  law,  the  bar  must  be  under  the  law,  and  cannot 
be  subject  to  any  equitable  bar* 


Babbo  Mohini  Mohun  Roy  for  the  respondents  contended  that 
there  was  acquiescence.  The  act  of  the  guardian  was  not  void, 
but  voidable  only.  The  silenc^  qf  Chundemath  for  such  a 
considerable  lengtii  of  time  after  attaining  majority  was  ratifica- 
tion— Boidonaih  Dey  v.  Ramkishore  Dey  (2).    There  must  be 


(1)  2  Mad.  Rep.,  114. 

(2)  Before  Mr.  Justice  Phear  and  Mr. 

Juttice  Mittcr. 

BOIDONATH  DET   (Dbfendant)  v. 
EAMKISHOEE  DEY  (Plaintwf).* 

The  nth  February  1870. 
Minor,  contract  hy — Delay  in  repudia- 
ting— Ratification, 

Baboo  Nilmadhub  8ein  for  the  appel- 
lant. 

The  respondent  did  not  appear. 

Ths  following  judgments  were  deli- 
vered : 

Phbas,  J.—In  this  case  the  plaintiff 
admits  that  he  sold  the  property,  which 
he  now  seeks  to  recover , to  the  defendant, 
and  received  the  purchase -money.  But 
he  says  that,  at  the  time  when  he  sold 
it,  he  was  a  minor,  consequently  the 
ooptraot  was  a  void  c(»itract,  and  he  is 
now  entitled  to  recover  back  from  the 
defendant  the  property  which  he  so  sold. 


The  lower  Appellate  Court  holds  that 
he  is  entitled  to  recover  back  the  pro- 
perty thus  sold,  and  has  given  a  decree 
against  the  defendant  to  &at  effect;  and 
inasmuch  as  this  decree  is  not  accom- 
panied by  any  order  that  the  plaintiff 
should  refund  the  purchase-money 
which  he  has  undoubtedly  put  into  his 
pocket,  the  result  will  be  that  the  de- 
cree, if  allows  to  stand,  will  give  a  legal 
sanction  to  that  which  is  nothing  more 
or  less  than  robbery.  It  is  obvious  that 
this  must  be  wrong.  Let  us  look  at  the 
facts.  According  to  the  judgment  of  the 
lower  Appellate  Court,  although  the 
plaintiff  was  a  minor  at  the  time  of  the 
sale,  he  was  then  within  avexyfew 
months  of  his  majority,  and  since  that 
time  so  long  a  period  has  elapsed,  that 
the  present  suit  only  escapes  being  bar- 
red by  a  single  month.  In  other  words, 
the  plaintiff  for  eleven  years  after  he 
became  a  major  stood  by,  and  aUowed 
the  defendant  to  quietly  enjoy  posses- 
sion of  the  land,  which  is  the  subject 
of  suit,  under  ihe  contract  which  he 
now  s€^s  to  set  aside. 


*  Special  Appeal,  No.  2846  of  1869,  from  a  decree  of  the  Additional  Sub- 
ordinate Judge  of  Mymensing,  dated  the  8th  September  1869,  reversing  a 
decree  of  the  Munsif  of  that  district,  dated  the  24th  December  1868. 
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some  prompt  actio  repudiate  the  alienation,  otherwise  ratification       ^^^^ 
must  be  presumed— Poor^a  Chum  Shaha  v.  Samnarain  Dose  (1).  Raj  Narain 

Deb  Chow- 


Now  a  contract  which  is  made  by  a 
minor  is  voidable  only ;  it  is  not  neces- 
sarily void,  and  if  it  has  been  made  for  a 
consideration,  which  was  of  the  nature 
of  a  necessary  to  the  minor,  it  is  not 
even  voidable.  I  think  that  when,  as 
is  the  case  here,  a  minor  chooses  to  re- 
main quiet  for  eleven  years,  after  he 
has  attained  his  majority,  and  for 
-eleven  years  and  eleven  months  after 
the  contract,  without  doing  anything 
in  any  shape  ^to  repudiate  it,  a  Court 
of  Equity  is  bound  as  against  him  to 
presume  that  the  consideration  forthe 
contract  was  of  such  a  character  as  to 
bind  him,  or  that  he  had  after  coming 
of  age  ratified  the  contract,  unless  this 
long  period  of  silence  can  be  explained, 
or  the  original  contract  impeached  upon 
grounds  going  to  its  merits,  other  than 
that  of  the  minority  of  the  vendor. 

No  sort  of  suggestion  appears  to  have 
been  made  in  l£is  case  that  there  was 
any  good  reason  for  the  plaintiff's  long 
silence,  or  that  the  contract  of  sale  was 
not  (<md/€U  on  the  part  of  the  defen- 
dant. 

I  am,  therefore,  of  opinion  that  the 
lower  Appellate  Court  was  wrong  in 
setting  aside  tiie  sale.  Even  had  uiere 
been  good  ground  for  doubting  the 
binding  character  of  the  contract  of 
sale,  it  ought  not  to  have  been  set  aside 
on  any  other  terms  than  that  of  the 
plaintiff's  refunding  the  purchase- 
money.  As  I  have  said,  I  am  of  opinion 
that  the  decision  of  the  lower  Appellate 
Court  is  wrong,  and  ought  to  be  re« 
versed,  and  it^ust  accordingly  be 
reversed  with  costs  both  In  this  Court 
and  the  Court  below. 

MiTTBB,  J. — I  concur*  I  am  not 
quite  sure  that  the  plaintiff's  Btut  is 
not  barred  by  the  provisions  of  cl.  16, 
fi.  1,  Act  XIV  of  1869.  It  is  true  that 
the  plaintiff  has  sued  for  the  recovery 
of  an  immoveable  property,  but  his 
right  to  that  property  is  dependent  on 
his  right  to  have  the  sale  by  which  it 


DHBT 
V. 


was  transferred  to  the  defendant  set 

aside.    The  law  has  not  laid  dowit  any       Kassee 

specific  period  of  time  for  an  action  to     Chxtnder 

set  aside  such  a  sale,  and  I  am,  there-  Chowdhry. 

f  ore,inclined  to  think  that  the  plaintiff's 

suit,  so  far  as  it  relates  to  the  reversal 

of  tiat  sale,  would  be  barred  by  the 

provisions  of  the  dai^  above  referred 

to ;  and  if  he  is  not  in  a  position  to  have 

that  sale  set  aside,  his  claim  for  the 

recovery  of  the  immoveable  property 

in  question  must  necessarilly  fall  to  the 

ground. 

But  I  would  add  tljat  I  entirely 
concur  in  the  opinion  of  my  learned 
colleague  that  the  plaintiff  is  not  en- 
titled to  succeed  in  this  action  in  conse- 
quence of  his  silenoo  for  eleven  years, 
which  has  not  been  explained  in  any 
manner  whatover,  and  which  may  be 
therefore  taken  as  a  sufficient  ratifica- 
tion of  the  sale. 

The  decree  of  the  lower  Appellate 
Court  m,u8t  be  reveraed  with  costs. 

(1)    Before  Mr.  Juatide  Phear  and  Mr, 
Justice  Mitter, 

I>OOROA  CHTJBN  SHAHA  (cub  of 
THE  Dk»«ndants)  v.  IL0INA£AIK 
DOSS  (Plaintiff)-* 

The  14f  fc  February  187a 

Minor,  contract  6y — Delay  in  repudiat- 
ing— Raiifieati(m. 

Baboo  <7n«7i  OhunAar  Qho$e  for  the 
appellant. 

Baboo  B4xiender  Nath  Boie  for  the 
respondent. 

The  judgment  of  the  Court  was 
deHvered  by, 

Fhbab,  J.^We  think  that  the  deci-  ' 
Bion  of  the  lower  Appellate  Court  can- 
Dot  be  supported. 

The  plaintiff  claims  through  two  roots 


*  Special  Appeal,  No.  2004  of  1869,  against  the  decree  of  the  Judge  of  Sylhet, 
dated  the  24th  August  1869  affirming  a  decree  of  the  Munsil  of  that  district^ 
dated  the  301h  April  1869. 
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Long  inaction  mnst  be  held  to  be  a  ratification  of  the  contract— 


Dm  Chw^  Man  Chunder  MozoomdavY.  Sredcand  Nath  (I). 

DHBT 

V. 

Kabsee 

Chxtndek 

Chowdhbt. 


of  title,  and  the  defendant  seta  up  a 
prior  right  through  the  same  sources. 

It  is  not  quite  clear  whether  or  not 
the  piftiTit.iff  has  proved  the  convey- 
ances  on  which  he  relies.  We  thinx, 
however,  that  the  decision  of  the  Judge 
to  the  effect  that  the  defendant  has 
failed  to  make  out  his  two  lines  of  title 
is  incorrect,  at  any  rate  as  regards  one 
of  them. 

It  appears  to  us  that  there  has  been 
no  real  question  below  with  regard  to 
the  defendant's  conveyances.  One 
portion  of  the  property  was  conveyed 
to  him  by  Surroop,  another  by  Bishen 
Dassee. 

But  the  Judge  finds  as  a  fact  that 
Burroop  was  a  minor,  and  upon  that 
ground  holds  that  the  conveyance  by 
him  to  the  defendant  is  inoperative. 

This  we  think  is  erroneous.  A  con- 
veyance by  a  minor  is  so  far  imperfect 
that  it  may  be  avoided  by  the  minor 
when  he  comes  of  age.  But,  unless 
after  coming  of  age,  he  prompUy  does 
some  act  to  repudiate  the  contract,  it 
must  be  taken  against  him  that  he 
ratifies  it. 

It  does  not  api>ear  that  there  is  a 
particle  of  evidence  on  the  reoord  ten- 
ding to  show  that  SunocK),  when  he 
came  of  age,  or  as  soon  wereafter  as 
reasonably  might  be,  took  steps  to 
repudiate  the  oonveyance  to  the  def en- 
dimt.  Of  oourse,  he  could  not  honestly 
disavow  his  own  act,  unless  he  offered 
at  the  same  time  to  refund  the  pur- 
chase-money. 

Now  nobodv  aeema  tolhave  thought 
of  his  doing  tbis.  Even  the  plaintiff 
who  sues  on  a  conveyance  {rom  him, 
and  therefore  stands  upon  his  right, 
and  no  other,  never  proposes  to  pay 
back  to  the  defendant  the  money  which 
he  gave  for  his  purchase'.  And  the 
Judge,  when  he  gives  a  decree  in  favor 
of  the  plaintiff,  allows  him  to  have  the 
full  benefit  of  the  property  witiiont 
making  any  awards  whatever  to  the 
def en<unt  for  the  loss  of  the  money 
which  he  paid  some  three  and  a  half 
or  four  years  before  suit  for  the 
property. 


I  need  not  say  that  this  of  itself  is 
inequitable.  It  would  be  manifestly 
unjust  that  Surroop  should  get  back 
the  property,  and  at  the  same  time 
keep  in  nis  pocket  the  money  for  which 
he  sold  it ;  and  there  is  nothing  cer- 
tainly in  this  case  by  reason  of  which 
the  plaintiff  ought  to  stand  in  a  better 
position  than  Surroop.  I  have  no  doubt 
that  the  Court  was  bound  in  equity  to 
treat*,  the  sale  of  Surroop  to  the  defend- 
ant as  a  valid  sale.  If  Surroop  was  of 
age  at  the  time  of  the  sale,  he  could 
not  afterwards  recall  his  act.  If  he  was 
a  minor  which,  on  the  finding  of  the 
Judge  himself,  is  at  any  rale  doubtful, 
everything  in  the  case,  including  the 
mode  in  which  the  suit  is  brought, 
goes  to  prove  that  he  ratified  that  sale, 
and  he  has  certainly  taken  no  step 
whatever  to  repudiate  it.  With  regard 
to  the  property  which  the  defendant 
obtained  from  Bishen  Dassee,  the 
Judge  was  not  correct  in  holding  that 
the  production  of  the  kobala  waa 
necessary  to  enable  him  to  determine 
the  issue  between  the  parties  in  favor 
of  the  defendant. 

It  appears  that  the  factum  of  sale 
was  not  really  disputed,  but  the  plain- 
tiff only  urged  that  the  sale  was  a  sale 
by  a  Hindu  widow  under  circumstances 
which  did  not  bind  the  reversionary 
heir.  The  Judge  ought  to  have  con- 
fined himself  to  the  enquiry  whether 
the  sale  by  Bishen  Dassee  was  valid  as 
against  the  reversionary  heir.  He 
ought  not  to  have  gone  behind  the 
only  question  which  uie  parties  raised, 
to  enquire  whether  £here  was  such  a 
sale  or  not. 

We  think  that,  so  far  as  regards  the 
property  which  was  the  subject  of  the 
conveyance  of  Surroop,  the  decision  of 
both  the  lower  Courts'  must  be  revers- 
ed, and  the  plaintiff's  suit  must  be 
dismissed. 

But  as  regards  the  property  which  was 
the  subject  of  the  conveyance  from 
Bishen  Dassee  the  decision  of  the  lower 


(1)  9  W.  B.,  IIO. 
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Mr.  Woodrojfe  in  reply.  ^^^ 

The  iudffment  of  the  Court  was  delivered'  by  Kaj  Narain 

MiTTEB,  J.— The  main  questions  which  the  lower  Courts  had       dkry 
to  determine  in  this  case  were,  firstly,  whether  there  was  any      Kassbe 
legal  necessity  to  justify  the  guardian  of  the  plaintiff ^s  vendor  ^^^^^^ 
in  mortgaging  the  disputed  property  to  the  defendants ;  and 
secondly,  whether  tiie  plamtiff 's  i^endor,   OhmidemaKh,   after 
arriving  at  majority,  had,  preidous  to  the  sale  to  the  plaintiff, 
ratified  the  said  transaction  of  mortgage. 

With  reference  to  the  first  question,  the  lower  Appellate 
Court  has  found  as  a  fact  upon  evidence  that  the.  case  of  neces* 
sity  set  up  by  the  def  endants^,  special  respondents,  in  their  written 
statement,  was  not  proved  to  its  satisfaction.  This  finding  has 
been  impugned  by  the  speciial  respondents  under  the  provisions 
of  s.  848,  Act  Till  of  1859.  Butas  it  is  a  finding  of  fact  based 
upon  a  full  consideration  of  the  evidence  on  the  record,  and  as  we 
do  not  find  any  error  in  law,  either  in  the  procedure  or  in  the  inves- 
tigation of  the  case,  we  cannot  interfere  with  it  in  special  fij^eal* 

Upon  the  second  question,  the  lower  Appellate  Court  has 
come  to  the  conclusion  that  the  plaintiff's  vendor,  haviiig  failed 
to  take  any  steps  to  repudiate  the  defendants'  title  under  the 
mortgage  within  five  years  after  the  date  of  his  arrival  at 
majority,  it  must  be  presumed  that  ha  has  ratified  that  titl^. 
.  We  are  of  opinion  that,  under  the  admitted  circumstances  of 
this  case,  this  conclusion  is  erroneous  in  law.  We  do  not  mean 
to  say,  that  long  silence  on  the  part  of  a  person,  arrived  at 
majority,  to  impugn  the  validity  of  a  transaction  between  bis 
lawful  guardian  during  his  minority  and  a  third  party,  cannot 
be  treated  as  evidence  of  ratification,  merely  because  that  silence 
falls  short  of  the  period  prescribed  by  the  Statute  of  Limitation ; 
nor  do  we  mean  to  say  that  a  Court  of  Justice,  whose  duty  it  is 
to  determine  a  question  of  fact,  cannot,  in  any  case,  infer    a^ 

AppeUate  Court  must  be  reyersed,  and  then  next  reyersionary  heir  consented 
the  case  must  be  rdmaaded  to  the  lower    to  the  sale. 

AppeUate  Court  for  trial  of  l^e  iasue,  Wethini:  that  the  plfluntiff  must  pay 
whether  or  not  the  conalderation  for  the  defendant  one-third  of  his  cdbjjs  in 
that  fiale  was  such  as  to  make  the  sale  both  the  lower  Courts  and  in^this  Court, 
binding  ae  agailiBt  thd  reversionary  The  remainisgooflts  vrM  abftda  tie  re- 
heir  ;  OT,  in  the  alteniafciye»  whether  the  suit  of  the  inqtury  oa  reman.d. 
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^^^^       ratification  froni  tlje  fact  of  such  silence.    But  after  a    careful 

Raj  Nakain  consideration  of  all  the  arguments  and  authorities  brought  to 

^  DTO?^'  ocpr  notice,  the  conclusion  lye  have  arrived  *t  is    that    mere 

silence  for  a  period  shprt  qf  tl^^t  prescribed  hy  the  l^w  of  limi-r 


V, 

JC'aHIIP'B 

Chttndee  tation  cannot  by  iti|elf  tjonstitute  9,  yalid  groun4  for  rejecting  a 
Chowdhht.  person's  claim  tq  set  a^ide  an  aUenation  in^properly  n^ade  by  his 
guardian  witl|out  any  valid  necessity.  Such  a  course  wonld  be 
tantamount  to  the  establishment  of  a  new  rule  of  lin^itatlon  not 
sanctioned  by  the  Statute,  and  it  is  therefore  clear  H^i  mere 
del^y  in  Repudiating  an  alienation  like  that  abqve  describe4  can 
be  treated  only  as  evidence  of  ratiflcatiqn,  if  such  rati^cation 
is  pleaded,  and  in  no  other  light. 

Let  us  now  proceed  to  see  how  the  lower  Appellate  Court 
has  dealt  with  the  delay  imputed  in  this  case  to  the  plaintiff's 
vendor,  that  delq^y  being  considered  merely  as  a  n^atter  qf  eyi-> 
dence  bearing  upon  the  question  of  ratification.  The  learned 
Judge  admits  in  his  decision  that,  as  soon  as  the  plaintiff's 
vendor  arrived  at  majority,  he  sold  his  rights  in  a  moiety  qf  the 
lands  mortgaged  to  the  defendants  to  the  plaintiff,  and  in  the 
kobala  executed  for  t^at  purpose,  he,  th^  plaintiff's  vendor, 
expressly  repudifited  the  title  qf  the  defendants  and  characterized 
the  possession  helc(  under  t^a^  title  as  ^ongful.  But  the 
learned  ^udge  gqes  on  tq  sp.y  tbat  the  defendants  were  not 
parties  to  this  kobala,  and  w^  neither  the  plaintiff  n<^his  vendor 
gave  to  the  defendants  any  notice  of  their  intention  to  repudiate 
the  mortgage  transaction  in  question  within  Qve  years  and 
upwards  from  the  date  of  its  execution,  it  must  be  held  that 
that  transaction  has  been  sufficiently  ratified  by  t^e  plaintiff's 
vendor,  and  therefore  as amatter  qf  law  by  the  plaintiff  himself, 
who  cannqt  claim  to  stand  in  a  higher  position  than  his  vendor. 

But  this  reasoning  ap|>ears  to  us  ^  be  erroneous.  In  the 
first  place  it  seems  to  \le  clear  that  there  i§  no  law  i^l4ch 
*  requires  a  persqn  who  has  arrive^  at  majority  to  give  any  notice, 
express  or  implied,  to  the  person  who  holds  hLsi  prqperty  under 
^ji  invaUd  aUenation  made  by  his  guardian  dving  bis  minoiiiiy ; 
nor  do  we  find  any  law  providing  that  a  suit  of  this  description 
cannot  be  maintained  without  the  performance  of  some  prolimi* 
nary  acts  on  the  part  of  the  minor,  or  of  those  who  claim  under  him* 
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In  the  next  place,  it  is  clear  from  the  foregoing  remarks  that       ^^^^ 
the  qnestioQ  which  the  Judge  had  to  try  was,  whether  the  title  Eaj  Na&ajn 
relied  upon  by  the  defendants  had  been  ratified  by  the  plaintiff's  ^^dhjmT^ 
Fendor^  there  being  no  allegation  in  this  case  that  it  hftd  been         ^' 
ratified  by  the  plaintiff  himself ;  and  it  may  be  conceded  that  in    Chunder 
dealing  witb  this  question,  the  Judge  b94  erery  right  to  draw  C=<>^^*»^- 
any  legitimate  inference  he  thought  proper  from  the  conduct  of 
the  parties^  such  as  the  delay  on  the  port  of  the  plaintiff  or  of 
his  vendor  in  taking  proceedings  against  the  defendants.    But 
in  this  case,  it  is  adinitted  that  there  is  no  direct  evidence  of  any 
positive  act  of  ratification.    There  may  be  c^es  in  which  mere 
silenee  for  an  nndne  lengr^  ^^  ^^^  ^^^J  be  takai  »s  j^pofd  of 
such  an  act.    But  in  this  C9se,  it  is  clear  apon  the  leaamed 
Judge's  own  showing  that  there  was  something  more  than 
silence,  xuunely,  the  express  repudiation  of  th^  defendants*  title 
in  the  kobal^.  executed  in  f^vonr  of  the  plaintiff  by  his  vendor 
immediately  qiter  the  latter's  arriip;^  at  n^joritjr,    Thsit  kobala 
is,  at  any  rate,  evidence  of  the  declared  intention  of  the  plaintiff's 
vendor  to  institnte  proceedings  againiat  the  defendants,  at  least 
of  an  intention  existing  qn  the  date  of  its  execution,  and  there 
is  therefore  direct  evidence  not  of  ratification,  but  of  positive 
4is-^iffinnance  or  repudiation/i    It  is  not  even  alleged  that  iSxere 
has  been  any  ratification  by  the  plaintiff  since  that  date,  the 
acts  of  bis  vendor  done  subsequently  to  the  date  of  his  pnrchase 
being  of  course  rejected  as  not  binding  against  him^ 

In  the  abbve  view,  we  reverse  the  decision  of  the  Judge,  and 
restore  that  of  the  first  Court  with  all  costs  to  be  paid  by  the 
defendant,  niprtgagee. 

Appeal  allowed. 


•      • 
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APPELLATE  CRIMINAL. 


Bifiyft  Mr.  JwHee  Pheat  and  Mr.  Jttstiee  Ainelle. 

1^75  Th»  QUEEJT  v.  SOOBJAK* 

'. —  Evtdenc&^C<mfe$9{m  of  (?iit»— CrflrftWOy  cf  Confesnon^Docimenta  not  in 

JBvidmtet  hefara  Seamom  Judge. 

Tlie  words  actually  used  hy  axiauocvaed,  who  is  said  to  have  confessed,  ought  to 
b^  aMertkised.  The  Court  riioald  hot  Bieeept  tafftely  the  oondusioiis  at  which  the 
witnwwon,  ^apotiiD^^  to  a  ooafession,  theinselTei»aftiv6d,  from  the  andwers  which 
the  accosed  gave  W  questions  pirt  hj  them. 

Where  as  acoosed  makes  two  distinct  atatements^-^^ibe  wte  amvwitiag  to  a 
confessioD  of  guilt,  the  other  repndiatiiig  guilty — ^if  the  one  statement  is  taken 
against  the  aconsed,  the  other  also  must  be  taken,  for  what  it  is  worth,  in  his 
favor*  l)he  Coort  oiight  ix>  weigh  well  the  reUtire  a^ddibility  ol  the  two  state- 
ments before  it  aoo^ts  the  one  in  preferenee  to  the  oifaer. 

Doctonests  whiok  wez%  £d  tfa«  reoord  sent  up  by  the  HagistxiKte,  bttt  which 
were  not  put  in  evidenoe  before  the  Seasioos  Judge,  were  loc^Eed  wt  because 
they  told  in  faror  of  the  priaoner. 

The  pridona*  in  this  code  rras  AAfged,  xmd&r  s.  S02  of  the 
Indian  P^al  Code,  with  ettlpable  homicide  amoniiting^  to  mur- 
der, bj  caufiing'  t3ie  death  oi  Qsady  her  hasbfmd,  and  was  tried 
before  the  Jndge  of  Dimigepore  with  the  aid  of  assessors. 

The  eridence  i^pauist  tiie  prisoner  was  that  of  two'  witaiesses^ 
and  h^  own  statement  before  the  Magistrate. 

The  jSrst  witness,  Mahashxm,  said : — 

*'  My  brother  Gani  is  dead.  He  died  from  poison  giVen  him  by  his 
wife,  the  prisoner  present,  on  a  Tuesday  CTening.  I  lived  in  the 
same  house  with  my  brother.  I  ate  that  night  rice  and  vegetable  pre- 
pared by  the  prisoner ;  my  brother  Gk^ni  ate  after  me.  He  said  after 
eating  that  he  was  burning  inside  and  his  tongue  dry.  He  was  in 
^  perfect  health  before ;  he  shortly  after  vomited,  and  died  at  midnight. 
He  took  his  food  about  9  p..m.  I  asked  the  prisoner  after  his  death 
what  she  had  done,  and  she  said  she  had  given  him  poison  in  his  rice- 
She  said  that  Majnoo  had  enticed  her  to  x>oisou  her  husband  as  she 

*  Criminal  case  No.  977  of  1872,  referred  to  the  High  Court  for  confirmation  of 
the  capital  senteAce  by  the  Sessions  Judge  of  Dinagepore. 
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liad  an  intrigae  with  him.    She  pointed  out  the  small  piece  of    eloth         1893 
present,  and  sud  she  had  received  the  poison  in  that  oloth.    The  body       ^^        ^ 
was  sent  into  the  station  in  charge  of  the  Police  and  my  Brother   Halal)  v. 

Baiaboolah  and  Jeetoo  and  others*  I  sent  the  cbowkedar  to  the  thannah  Boobjam. 
18  miles  off.  The  Police  came  on  the  Thursday,  and  the  body  Was 
sent  in  on  Friday.  The  prisoner  confessed  to  the  Police  as  she  did  td 
us.  Z  knew  nothing  of  any  intrisnie  between  the  prsioner  and  Majnoo. 
jHe  liTes  near  prisoner's  mother,  in  the  Pnmeah  district.  My  brother 
was  a  strong,  healthy  man.  Halal  and  other  villagers  saw  my  brother 
in  the  dying  state;  he  was  rolling  about  in  great  pain.  He  said  he 
believed  his  wife  had  poisoned  him.  She  was  then  in  the  house  and 
said  nothing.'^ 

Halal^  the  seoood  witneea  said  ;«^ 

''Qani  wasmy  brother.  He  is  d^ad$  he  was  poisoned  by  his  wife 
Soobisn  on  Tnesdy  night.  The  prisoner  present  is  the  wife  of  Gani* 
I  and  my  brother  ate  first.  The  food  was  cooked  by  the  prisoner.  My 
brother  Gani  ate  after  us.  He  shortly  after  said  he  bad  a  bad  taste,  and 
his  throat  and  stomach  were  burning.  He  fell  down  and  rolled  about 
and  died  in  great  pain  at  midnight,  having  eaten  about  9  p.  m.  His 
wife  confessed  to  us  that  she  had  g^ven  him  poison  which  Majnoo  had 
given  her,  as  she  had  an  intrigue  with  him  and  would  marry  him  when 
her  husband  was  dead.  She  said  she  had  the  poison  in  the  piece  of  cloth 
now  present.  Majnoo  lives  across  the  river.  The  deceased  was  healthy 
and  strong ;  he  had  not  eaten  anything  before'  the  rice.  He  believed 
his  wife  had  poisoned  him.  The  Police  came  on  the  Thursday.  The 
ofaowkedur  went  to  the  thannah  on  Wednesday  morning,  7  hoa  distant* 
The  prisoner  confessed  >to  having  poisoned  her  husband  before  the 
Police.  His  wife  was  present  when  Gani  accused  her,  and  she  made 
no  reply.  The  prisoner  during  Falgoon  and  Magh  was  at  her  mother's 
house,  3  rtwM  from  Majnoa  The  body  was  sent  in  in  charge  of  the 
Police.    Kaiabo9lah  and  8  men  took  it  in.    Gani  has  no  other  wife." 

The  prisoner's  statement  before  the  Magistrate  was  then  read 
to  her.     It  was  as  follows  :— 

'' Majnoo  is  my  brother.in*1aw's  brother*  Since  last  lUgoon  there  has  ^ 
been  an  intrigue  existing  between  us.  One  Monday,  10  or  15  days  ago» 
he  gave  me  some  white  powder  poison,  and  said  that  he  would  keep  me 
if  I  would  give  the  poison  to  my  husband  with  rice,  which,  if  he  takes 
it,  will  cause  his  death.  This  led  me  to  give  poison  to  my  husband  on 
Tuesday  with  rice ;  he  took  it,  and  said  that  his  tongue  was  very  bad. 
So   saying  he  vomited  and  fell  down,  and  died  at  midnight.    I  gave 

45 
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1873       the  rice  a6  one  pahar  of  night    Very  UHle  qimnfcitf  of  poirder  poiewi 
"  ma  gtren  in  a  piece  of  mg  (pvoduoed  m  the  Qoart).    The  powder 


QUKBK 

t,.  mapped  in  ihiB  ng,  not  tied. 


8ooBiAir. 


The  prisoner  was  asked  if  her  ''  confeseion''  was  tme.  Sb« 
answered  9&  follows  :— 

**The  confession  is  not  true.  My  elder  brother-in-law  induced  me  to 
say  what  I  did.  My  husband  was  ill  with  venereal  diseasc^and  Majnoo 
gave  me  medicine  for  him:  this  X  gave  him.  I  had  no  intrigue  lirith 
Majnoo.  I  gave  the  medicine  to  cure  and  not  to  kill  him.  I  have  no 
more  to  say   and  no  witnesses.** 

It  appeared  that  no  post-'mortem  examination  had  been  made, 
but  the  stomachy  which  had  been  sent  toGaloutta,  had  been  el:a- 
mined  and  was  found  not  to  contain  any  poison.  With  the  doca- 
ments  sent  up  witb  tbe  reoord  there  was  a  report  by  the  Oivil 
Surgeon  of  Dioagepore^  who  had  apparently,  at  the  Magistrttto's 
reqaest^ezamined  Majnoo  and  Soobjan^both  prisoners  at  the  timCf 
nutating  that  Majnoo  was  free  from  both  venereal  disease  and 
gonorrhoea^  bat  that  the  prisoner  was  saSering  from  gonorrhosa, 
ihat  she  had  been  nndor  treatment  from  the  time  of  her  adoiiasioii 
and  that  she  was  not  yet  qaite  cared.  The  doctor,  however  was 
not  examined  as  a  witness,  now  was  his  report  produced  before 
(he  Sessions  Court,  or  mentioned  by  tbo  Judge  in  his  judgmemt, 
.  The  assessors  were  of  opinion  (hat  the  evic'ence  was  boI 
saffioient  for  a  conviction,  the  body  having  been  ezBmined 
and  no  poison  having  been  foand  in  the  stomach.  They  both 
thought  it  possible  that  the  prisoner  had  been  induced  to  confess 
to  the  Magistrate  by  others,  and  they  found  her  not  guilty. 
The  Judge  considered  that  ihe  evidenoo  was  supported  by  her 
voluntary  confession,  and  convicted  the  prisoner  and  sentenced 
her  to  death. 

On  the  case  coming  up  to  the  High  Coart  for  coofirmatioa  of 
the  sentence  under  a.  287  of  the  Criminal  Procedure  Code,  no 
one  appeared  for  the  prisoner 

The  followiog  judgments  were  delivered  :— 

Phbab,  J.— In  this  case  the  prisoner  has  been  convicted  of 
murder  by  the  Sessions  Judge  differing  from  the  assessors,  and 
the  pri:?ouer  has  been  sentenced  to  death  • 

The  assessors  are  of  opinion  that  the  evidence  is  is    not    suffi- 
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daub  ti>8npport  a  con^ction  and  the  Jadge  himnelf  stateiit  iJiot  _^B7S 
tkon  case  &aabeea  seat  upia  rather  a  meagre  form.  And  troly  qdbrw 
the  nmteeiala  apoa  which  the  oonviction  baa  been  oome  to  are 
alxmt  the  ve»y  SGaoiiest  that  I  hare  ever  before  seen  in  a  capi- 
tal case;  Apart  from  statements  which  the  prisoaer  herself  oi» 
different  oocasions  made,  the  whole  of  the  evidenoe  directly 
bettfiiig  apoa  the  charge  is  as  follo^ws  :--[His  Lordship^,  after 
reading  portioiifi  of  the  evidence  of  the  two  witnesses  centiaraed.] 
— Thiais  the  whole  of  the  material  evidence  in  the  casei  exclusive 
of  the  prisooer's  confessions.  Bat  both  these  witnesses  no  dodbti 
statddi  that  the  prisoner  confessed  te  having  poisoned  her  husband. 
The  words  are  these:—- Mahashnn  sajs^  "  I  asked  thO'prieoMr 
after  hje  death  what  she  had  done>  and  she  said  she  had  given 
bjm  paiQPa  in  his  rice.  She  st^id  that  Majnoe  had.  iadooedher  to< 
poison  her  hnsbanfl  as  she  had  an  intrigue  witk  him/*  Halat 
said  : — "  Hia  wife  confessed  to  us  that  she  had  givep  him  poison, 
which.  MajAOo  had  given  her,  as'  she  bad  an  iatrigae  with  hin^. 
and  w^qM  marry  him  when  heir  h^neband  ¥ra3:  deadJ^  • 

Now,  it  iff  to  be  observed  that  these  statements  tfre^  in  generals 
terBui>.and  sn  are  merely  statements  of  a  ooncIusi(i»  at  which  the 
witaessea  themselves   arrived   ftorrt  the  answers  given  &y  the-- 
priiDoner  to  their  questions,    Halal    says,  "  she  oonfessed/*^  bnt 
it.iadil  important  in  matters  of:  this  kind  to  know  what  were  the* 
W«rd&wfaJob  the  person  wiio  is  said  to  have  confessed  actually 
need  ^aothii&g  short  of  the  aetual-^ words  giveo   in  detail  in  thei 
first  person^  soffar  as  it  is  possible  to  obtain  them,,  ought  ever  ko. 
Im  neKed  upon-  a»  a  fouvdatton-  for  the  opinion  formed  by  the^ 
QoBrt;  beoaufe,  it-  may  tarn  ont.  that  the  words  tiakei»  k^petheir 
wrth'theiquesl^iiMiiB  amd  the  ovrcamstances:  under  which  theqaes- 
tions  were  put^  de^  not  in  truth  amount  to  a  oonfessioft  of  gnilt 
sadh  as  tiie> witness  chose  to  r^ptwietit it.    Neither  of  these  wit*. 
nessea  are  asked  to*  detaiS  their  opestions  or  even-to  give  thei 
aetoaLwerds'iof  the^  priscmer;  and  I  most^  sayrthat  I  should,  liiie; 
veiry  much  indeed  ta  have  en  the  record  even  the  veruaoalar 
ejtpressionewhinh  were  used,  and- which  the  Judge  has  translated 
by  eayibg^y  ^ she  said  she hadi  given  him  poison inbis rice.''     It  ia 
quftteicerlain>  I  thi^k^  that  all  which  passed:  between  these  brothers 
o&the  djacoaeed  and  the  wife  cannot  possibly  be  givea  in  thee^ 
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^^^  depositiOBfii  assaminji:  anything  passed  at  all,  because  I  feel  oen- 
Qusiir  fident  that  if  the  woman  had  deliberately'poisoned  her  husband 
0OOBJAN.  ^^^^  ^^^  motive  attributed  to  her,  she  would  not,  immediately 
upon  his  death,  without  anything  more  than  that  which  appears 
in  these  depositions,  have  voluntarily  made  a  clean  breast  of  it, 
saying  openly  that  she  poisoned  him  becase  she  had  an  intrigae 
with  another  man,  and  that  other  man  had  promised  to  keep  h«r 
It  seems  to  me  quite  beyond  belief  that  these  depositions  do 
represent  all  that  passed,  if  anything  passed,  in  this  respect. 
I  have  also  reason  for  thinking  that  these  depositions  do  not 
even  represent  all  that  the  witnesses  stated  in  CSourt,  for  I  find 
that  the  Judge  in  his  judgment  while  stating  the  facts  as  he 
understood  them,  says  :— '  The  two  witnesses,  Mahashun  and 
Halal,  were  two  of  his  brothers,  and  came  home  before  him,  oii 
the  night  in  question,  and  ate  their  food  as  usual  that  had 
been  cooked  by  the  prisoner.  Their  brother  Oani,  deceased, 
came  in  after  them."  In  the  depositions,  as  they  stand  on  th^ 
^cord,  there  is  nothing  from  which  I  can  get  these  particnlars- 
ihough  they  are  certainly  material  to  the  case  of  the  prosecu, 
tion;  and  I  suppose  the  Judge  did  not  invent  them.  Again, 
somewhat  later  he  says  :-*-*'  The  occurrence  happened  at  a 
great  distance,  16  or  18  miles  from  the  thannah  ;  and  the 
thannah  itself  86  miles  from  the  station.  The  consequence 
was  that  the  body  was  too  decomposed  to  admit  of  examination, 
and  the  stomach,  that  was  secured  and  sent  to  Calcutta  for 
examination^  failed  to  give  signs  of  any  poison,"  There  ia 
nothing  in  the  depositions  of  the  two  witnesses— ^he  only  two 
wito  esses  who  have  given  evidence  in  the  caae-^oip  which  I  can 
gather  the  material  portion  of  this  statement  of  fact*  Therefore 
again,  I  suppose  that  they  must  have  said  more  in  Court  than 
the  deposition  on  the  record  represents.  I  find  also  that  tbe 
Judge  says : — ^'  The  husband  accused  his  wife  of  having  poisoned 
"*  him,  but  she  remained  silent."  Now^  the  only  thing  that  I  find 
in  these  two  depositions  bearing  upon  this  is,  first,  in  the  deposit 
tion  of  Mahashun  this  sentence  i-^lW^  (•««.,  the  deceased)  ^^  said 
he  believed  his  wife  had  poisoned  him ;  she  was  then  in  the 
house,  but  she  said  nothing ;"  tind,  secondly,  in  the  deposition  o£ 
Halal,  who  says  in  one  place : — ^^The  deceased  believed  his  wi{% 
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had  poison^  hmJ*  And  then  aFtorwards  he    says  : — *'  His  wifd ^^ 

was  presenb  when  Oaniaocmsed  her^   and  she  made   no  reply/'       qubbn 
But  I    find  no    statement  that  Gani  did  in    fact  accnse  her,  or 
what  words  he  used  if  he  did  accnse  her. 

I  am  afraid,  therefore,  that  not  only  was  the  ease  meagre  in 
cottseqaence  of  the  fault  of  the  proeecntion,  but  further  that  the 
record  which  has  cdme  up  to  us  does  not  even  give  the  whole 
of  that  little  which  jtctually  was  before  the  Court  of  Session. 
However,  we  must  judge  the  matter  by  the  record  as  we  have 
it,  and  it  seems  to  me  that  that  which  I  have  read  and  referred 
to  falls  very  far  short  of  constituting  a  foundation  upon  which  a 
Oonrt  could  sufficiently  come  to  the  conclusion  that  the  person 
accused  before  it  has  committed  murder.  There  are,  however,  in 
addition  to  this  material,  two  statements  deliberately  made  by 
the  prisoner  and  taken  down  in  writing  at  the  time  ;— -one  is  the 
statement  which  she  made  before  the  committing  Magistrate, 
and  is  as  follows  : — {reads).  The  second  statement  is  that 
which  the  prisoner  made  before  the  Sessions  Gourt.  She 
was  there  asked  whether  the  confession  before  the  Magistrate^ 
and  which  was  read  in  Oonrt,  was  true.  [His  Lordship  here 
read  the  prisoner's  answer  to  the  Judge.]  It  will  be  ob- 
served that*,  if  the  first  of  these  statements  amounts  to  a  con- 
fession of  gfuilt,  the  second  at  any  rate  repudiates  it,  and 
gives  an  entirely  different  version  of  the  transaction.  If  the  one- 
statement  is  to  be  taken  against  Hhe  prisoner,  the  other  ought 
also  to  be  taken  for  as  much  as  it  is  worth  in  her  favor.  And 
tbeti  comes  the  question  whether  either  of  these  statements  is  to^ 
be  believed,  apd  if  either  of  them,  which  of  them  in  preference- 
to  the  other,  or  whether  any  inference  can  be  drawn  from  them 
relative  to  the  prisoner's  guilt  on  the  present  charge. 

All  lawyers,  who  have  any  e:(perience  in  criminal  practice> 
well  know  how  dangerous  it  is  to  take  any  prisoner's  confession 
of  guilt  against  himself,  even  though  it  appear  to  have  been 
made  voluntarily  ;  and  certainly  if  this  be  so  in  England,  as  it- 
is,  I  think  I  may  venture  to  say  it  is  not  less  so  in  this  country. 
At  any  rate,  inasmuch  as  in  this  case  the  only  foundation  upon 
which  the  verdict  of  guilty  can  stand  at  all,  is  that  which  is  f  ur~ 
nished  by  the  words  of  the    prisoner  herself,  and   as  the  prisoner 
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1873  hns  made  two  perfeoUy  djstiaei  aUMamv^  wiih  negaid  to  Iba 
QoEw  matter  of  the  crime  witk  which  ahe  is  charged^  ik  ia  espeoiaUy 
^'  incumbent  upon  the  Goarfe  to  wei^gh  well  the  relative  credifaility 
of  these  two  statements  before  it  takes  one  in.  pcefiereaoe  ta  the 
other^  and  on  the  footing  of  it  paeaea  that  lentonce  of  thd^  hm, 
which,  if  ouoe  carriad  ontj  admits  of  no  possible  eshmiU.  I  an 
by  m>  meana  myself  prepared  to  say  that  if  I  had  been  called 
npon  to  jad^e  of  the  facts  o£  this  easa  in  the  first  instaaee  on  the 
materials  only  which  are  oa  the  reeordj  I  shonld  not  have  taken: 
ihe  second  statement  of  the  prisoner  as  being  probably  more  near 
the  trath  than  the  first  oneu  I  have  already  given  reasona  for 
thinking  that  tha  evidenoe  o£  the  two  brotliuers,  with  regard  to* 
the  original'  confession^  as  it  stands  oo  the  record;,  does,  not  dis* 
clo6e,t  at  any  rate,  all  the  real  £aot8.  It  appears  tei  wa&  that  the* 
statements  of  these,  men  on  this  point  oogbt  to  have  been 
scrutinized  with  the  greatest  care,  and.  the  oonfeesioa  made- 
before   the  Magistrate  in   accordance  with  themi,  received  witb 

great  suspicion.  Bat,  however  this  may  bey  I  find  from  daenv* 
ments^  which  were  not  prodooed  bef <»re  the.  C  )nrt  of  BesBiDfK 
(and  which  I  Ibok  at  becanse  ifaeje  toll  in  fawMr  o£  the  aconsed)^ 
materials  which  go  very  far  indeed,  as  it  aeems  to  me^  tor  vender 
it  pcobaUe  that  the  prisoner  in  administering  to  her  bndMwid 
some  ingredient  in  thei  rice^  may  have  done  so  wiiibout  thet 
int-ention  of  poisoning  him.  There- is  amang:  the:  doQiuaenta. 
which  havQ  come  np  to.  us  a,  letter  from  the  QivSk  Sur^t^on  of 
Dinageporcj  in  which  he  states,  that,  h  had  examined,  the  pewma; 
of  both  the  prisoner  and,  of  Majnoor^  and  that.  ha.  fonod.  that  that 
prisoner  herself  was  sufferinf^  from  venereal  dieeaaia  in  arSeveref 
form^  while  Majnoo  was  entirely  free  from  any  tcaceofit*  I 
cannot  myself  andaratand  why  in  the  interest  o£  jjostice.  the  evir- 
denoe  of  the  medical  gentleman,  who  was  able  to  depose  to  such 
facts  as  thesp,  was  not  taken  at  the  trial  in  the  Sessions  Count.  It. 
k  goes  to  my  mind  almost  couclnsively  to  show  that  there  was  no 
such  thing  as  an  intrigue  going  on  between  the.  prisoner  and 
Majnoo ;  and  if  so^  as  there  is  no  suggestion  made  .  as  to  tho 
source  from  which  the  prisoner  could  have  contracted  her  disease 
the  inference  is  nx)t  very  far  to  reach  that  it  had  been  inflicted, 
upon  her  by  her  husband.     Then,  I  think,  when  we  come  so  far 
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w  tbiB^  "wv  fiud  very  good  roMoti  for   :pveferri«g  Um    statennetil;       1873 
wkioih  th©  prieooer   made  m  Ootfrt  as    to    the  reasons  for  her     xixrEfLn 
adminisfcering   something  to  her  hasband  ia  tiie   rioe,    to  the    g^^^ 
(BonfeBskm  wbiefa  she    made  before  the  Magistrate.    The  Jadge 
4says  that :  "  Before  this    Goart,    the  prisoner   adiiri!ta    mixing 
eome    medioine   with   her  husband's   Cood>  bmt    qaalifies  her 
oaalesaiDay    so  far  as  to  aay>  she  gMiie  it  him  to  care  his    Tieneral 

disefetseK  If  she  gave  him  the  medknne  for  sndi  a  purpose^ 
ahe  wMldsot  haye  administered  it  in  a  secret  way  ivitib  her 
husband's  food,  ami  without  his  will  and  permission."  It  seems 
to  me  Uttt  it  was  rather  hard  upon  the  prisoner  to  say  that 
Ae  ''  qualified  her  eonfession  so  far/'  and  so  on  ;  when  in 
truth  this  wad  no  iKnf ession  a^  all^  btt  merely  a  statement,  which 
«  Foitted  the  gnilt  if  it  was  to  be  believed.  And  I  do  not  feel 
with  the  same  f  oroe»  as  the  Sessions  Judge  seems  to  have  done^ 
the  improbability  of  tlie  wtfoi  under  the  circumstances  which 
ishe  mAotioiiBi  administering  the  medicine  in  secret,  that  is  to 
say*  seoretly  as  regards  her  husband.  There  might,  I  think>  be' 
coQceired  very  many  reasons  why  she  should  be  disposed  to 
make  him  try  a  remedy  which  she  beli^ed  in,  and  which  she 
might  kaow  he  would  not  himself  voluntarily  take.  We  do  not 
At  this  moment  know  what  was  the  ingredient,  the  article 
actually  administered^  I  suppose  that  taking  the  evidence  of 
;tbe  two  brotiiers  as  to  the  phenomena  exhibited  by  the  sufferer 
after  •  eating  the  food,  any  one  might  reasonably  come  to  the 
conclusion  that  the  man  had  died  in  consequence  of  something 
which  had  acted  as  an  irritant  poison  to  him.  But  I  think  it  is 
very  unfortnnale  that,  vr^re  even  the  very  first  step  which  is  to 
be  taken  in  the  case,  is  a  step  of  this  kii^d,  the  CSeurt  was  not 
aided  by  she  evideooe  of  an  expert,  namely,  of  the  medical  man, 
who  seemingly  was  accessible,  and  whose  evidence  might  have 
been  taken.  There  is^  not  even  any  proq|  on  the  record  that  the 
reason  why  no  poison  was  found  was  that  which  was  given  by  * 
the  Judge*  The  whole  of  that  part  of  the  case  is  left  in  perfect 
obscurity  as  far  as  the  record  indicates,  and  the  consequence  no 
doubt  is,  as  the  Judge  admits,  that  the  Sessions  Court  had  to 
determine  this  momentous  issue  of  life  and  death  upon  about 
the    most    meagre  materials   that  could  be  well  conceived.     It 
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^78       appears  to  me  tiiafc  in  this  Btate  of  things  it  was  clearly  a  jost 
QuBBH      course    to  parsne    tbat  the   Goort  sboold    giro  the  nnfortnnate 
BoowAir      pi*isoner  the  benefit  of  the  nticertainty)  and  acqoit  her. 

The  case  now  comes  up  to  ns  under  the  provisions  of  the 
Crimiual  Procedure  Code  for  confirmation  of  the  capital  sen- 
tence,  and  we  therefore  hare  Uie  power  of  passing  that  sentence 
which  we  think  ought  to  have  been  passed  by  the  Sessions 
Courts  It  seems  to  me  that  the  prisoner  ought  to  baye  been 
acquitted,  and  I  think,  therefore,  that  the  sentence  and  the  con- 
viction must  be  set  aside,  and  the  prisoner  acquitted. 

A  ii9sus>  J.-^I  concur  in  acquitting  the  prisoner.  There  is 
no  doubt  that  s1»ortly  before  the  death  of  Gkmi,  she  administered 
to  htm  some  drug  which  had  the  effect  of  oaustng  his  death,  but 
it  does  not  appear  that  she  administered  the  drug  with  any 
guilty  ititentioD  or  knowledge  that  administering  the  drug  was 
imminently  dangerous.  If  we  are  to  believe  the  first  confession 
before  the  Hsgistrate,  not  doubt  there  was  guilty  intention  ;  but 
the  second  statement  which  she  made  before  the  Judge,  that  she 
administered  the  drug  to  cure  her  husband,  is  probably  the  true 
one.  In  sayiug  this,- J  rely  on  the  report  of  the  medical  officer 
who,  as  has  been  pointed  by  my  learned  brother,  should  have 
been  examined  in  this  case.  Ttie  circumstances  that  he 
describes  are  entirely  consistent  with  the  second  statement  made 
by  the  prisoner,  and  I  do  not  think  that  the  evidence  of  the 
brothiers  as  to  her  confession  immediately  after  the  death  of  her 
husband  is  to  be  taken  as  of  any  weight.  It  is  not  probable 
that  she  would  administer  poison,  and  then  the  moment  that  her 
intention  had  been  carried  out,  and  her  scheme  for  freeing  her- 
self  from  the  husband  and  enabling  herself  to  carry  on  the 
intrigue  wioh  Majnoo  had  become  successful,  that  she  would 
expose  the  whole  mattar  to  the  brothers,  unless  some  very  cogent 
means  of  compulsion  Were  applied  to  her.  They  say  nothing 
about  the  means  employed  to  induce  her  confession,  and  it  is 
very  pr6bable  that  they  have  amplified  any  admission  that  was 
made.  As  the  matter  stands  I  am  by  no  means  prepared  to  accept 
the  statement  which  was  made  before  the  committing  officer  in 
the  first  instance  as  sufficient  to  warrant  a  conviction  for  murder. 

CoHvicUon  set  aside. 
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Before  Sir  Bkhard  Ooueh,  Kt,  Chief  Justice,  and  Mr.  JusHce  Ainslie. 

1R72 
HUSSAMAT  DOOBQA  BIBEE  ahd  AiroTHKB  (Dokndahts)  9.  JANAKI      At^! %. 

PBB8HAD  (Piahttife)*  ^- 

Hindu  jMfO-^MticJc$hara'^InherikMC$'-^8uecemion. 

A   brother's  daughter's  son  stiooeedfl  as  heir,  under  the  Hitnltshara,  in  the 
absonoe  of  nearer  heirs. 

Ths  facts  of  tbis  case  were  as  follows  : — Zorawur  Sing  had 
two  sons,  Bogoonath  Sing  and  Boodnath  Sing.     Rogoonath  Sing 
had  two   sons,  Bishnath  Sing  and   Sheonath   Sing  (neither  of 
whom,  according  to  the  plaintiff's  case,  left  any  legitimate  sons) 
and  a  daughter  by  name  Sheo  Daee.     Sheo  Daee  left  a  son,  the 
plaintiff.     The  plaintiff  stated   that  the    property  of  Boodnath 
Sing,  after  Boodnath's  death,  went   to  his  widow  Mungla  Bibee, 
who  died  childless,  and  that  consequently  the  plaintiff  became 
entitled  to  the  same ;  bat  that  one  Talsiram,  whose  mother  was  a 
servant  of  the  family,  took  wrongful  possession  of  the    property 
and  that  after  his  death  the  property  was  taken  possession  of 
by  his  widow,  the  defendant,  Doorga  Bibee.     Henco  the  plaintifiE 
brought  this  suit  to  establish  his  right    to  succeed  to  the  pro- 
perty as  a  brother's  daughter's  son   under  the  Mitakshara  law, 
and  to  set  aside  a  certain  alienation  in    favor  of  one  Pireet  Goon- 
war,  one  of  the  defendants  in  the  case.     Doorga  Bibee 's  defence 
among  other  tjfaings  was  that  TuUiram,  her    late  husband,  was 
a  legitimate  son  of  Bisnabh  Sing  by  a  second    wife,  Mussamut 
Badamoo,  and  that  therefore  he  was  the   rightful  heir  to  Bood- 
nath, being  a  brother's  son.     The   Subordinate   Judge  consider, 
od  that  Tulsimm  was  Bishnath's  logitiuiate   son,  and  dismissed 
the  suit.     Oq  appeal  the  Judge  came  to  an  opp  osite  conclusion  * 
and  passed  a  decree  in  favor  of  the  plaintiff . 

*  Special  'Appeal,  No.  H2  of  1872  from  a  dooree  of  the  Olficialin;;  Additiona 
Jad>{e  of  Patna,  dated  the  3'Jth  June  1871,  reversing  a  decree  of  ths  Officiating 
Subordinate  Jud^^e  of  that  district,  dated  the  16th  of  February  iS7l 

46 


342 


BENGAL  LAW  REPORTS. 


[VOL.  X 


1872 


Muss  AM  UT 

DooKGA 

BlBEB 

V. 

Janki 
Fbbsuad. 


The  following  passage  occarred  in  his  jadgmeat  :— 

''  To  my  m'nd  they  (certain  documents  filed  in  the  case)  make  ib 
clear  that  Bishnath  Sing  sold  to  Ju<rgernath  Porshad  and  Mungla 
Bibee  some  plt>perty  (that  purchased  by  the  latter  with  others  forming 
the  subject  of  the  present  salt);  that  before  their  names  oould  be 
entered  in  the  OoUoetor'ft  register,  he  died ;  and  that,  in  order  to  get  the 
mutation  of  names  settled,  Bukntan  Bibde,  a  wife  of  Bishnath  Sing, 
appeared  and  acknowledged  the  sale-transaction,  but  not  so  TulsLram." 

The  defendants  appealed  to  the  High  Coart* 

Baboo  KaliproBono  Butt  for  the  appellants  contended  that  a 
brother's  d'^ughter's  son  is  not  entitled  under  the  Mitakshara  to 
Bacceed-*-JZKas  Ooonwurv*  Agund  Rai[l.)  If  he  was  heir 
under  the  law,  he  would  not  have  been  omitted  from  the  enu- 
meration of  cognates  in  c.  2,  s.  6,  art.  1  of  the  Mitakshara.  If* 
is  not  clear  from  the  judgment  of  the  Court  below  whether  the 
whole  of  the  property  was  Mangla  Bibee's  stridkan  or  not. 
What  she  purchased  waa  of  course  her  ^tridhan.  The  portion 
acquired  fi*odi  her  hasband  also  must  be  considered  as  her 
stridhan,  and  must  go  to  such  persons  as  would  be  entitled  to 
take  her  atridhan  und^r  the  law  ;  1  Macnaghten's  Hindu  Luw^ 
pp.  88  and  39. 

Mr.  JR.  E,  Twidale  for  the  respondent. — The  plaintiff  is 
entitled  to  succeed  as  a  bandhu  or  cognate.  Bandhu  is  defined 
to  be  one  who  is  sprung  from  a  different  family,  but  connected 
by  funeral  oblations;  Colebrooke's  Mitakshara,  c.  2,  s.  5,  itrt.  3  ; 
and  by  art.  I,  s.  6,  of  the  same  chapter,  cognates  are  heirs. 
The  plaintiff  could  offer  pind  to  Rogoonath,  his  maternal  grand- 
father^ Atid  to  Zorawur,  his  father,  and  to  Zorawur's  father.  By 
offering  the  cake  to  Zorawur,  he  confers  benefit  on  his  son 
Boodnath  Sing.  This  point  was  fully  discussed  before  the 
Full  Bench  in  Amnta  JutmariDebi  v.  Lakhinarayan  Chucker- 
butty  (2),  which  was  a  case  of  a  sister's  son.  It  was  laid 
down  in  that  case,  on  the  authority  of  Menu,  that  a  sister's  son 
is  like  a  son's  son.  The  case  of  Ilias  Coonwar  v.  Agund  Bai  (1) 
is  not  supported  by  any  authority.  The  omission  of  the 
brother's  daughter's  son  from  the  enumeration    of  cognates  iu 


(1)  a  Scl.  Rep.,  37. 


(2)  2B.L.  Il.,F.B.,  28. 
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0*  2,8,  6,  ftrji.  )>  18  not  material,  beoanse  it  has  bee^  held  by 
the  Judicial  Gonimitte  in  Oiridhari  Lai  Hoy  y.  Tlie  Ooverur 
memt  (ff  Bengal  (}),  and  by  this  Court  in  Amrita  Kumari  Behie  v. 
Lakhmaarayan  Ohuekerbutty  (2)  that  the  enomeimtion  there 
given  is  not  exhaust' va.  In  Oiridhari  Lai  B(nf  v.  The  Oovern- 
meniof  Bengal  (1),th6  Judicial  Committee  notice  the  o^e  of 
tUaa  OooKMDWt  r.  Agund  Rai  {3)  and  overruled  it.  Property  which 
has  come  to  a  widow  from  her  deceased  hasband  goes  to  the  heirs 
of  [the  husband  after  the  death  of  the  Yndowr^howdhry  Bho- 
lanatk  JJhakoor  v.  Muaeamut  Bhaglatti  Deyi  (4).  There  ar^ 
several  cases  to  show  that  property  acquired  by  a  woman 
does  not  on  her  death  go  to  her  hQ\rQ->^G6bairdhun  Nath  v» 
OruMp  Bay  (5)  and  Fwrtchanwnd  Ojhab  v.  Lalshan  M%»8er  (6)* 
Property  acquired  by  a  woman  by  inheritance  is  not  to 
be  classed  as  Hridhan-^Sengamalcdhammal  v.  Valaynda  M\u 
daU  (7).  It  must  therefore  go  to  her  husband's  heirs.  But 
here^  the  property  claimed  in  the  suit  was  treated  thronghout 
as  that  <A  the  husband^  Bocdnath  Sing. 
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Baboo  K alipT08(yno  Duti  in  reply.— The  contentioh  that, 
because  the  sister^s  son  succeeds^  therefore  a  brother's  daughter's 
son  must  succeed  is  not  correct.  A  sister's  son  is  a  nearer 
relative  and  succeeds  for  the  reasons  given  in  Amrita  Kumari 
Vebi  V.  Lakhinarayan  Chuckerbutty  (8).  According  to  that 
case^  a  sister's  son  is  a  sapinday  and  such  as  he  succeeded ; 
but  a  brother's  daughter's  son  is  not  a  sapinda.  The  sister's 
son  was  not  allowf^d  to  succeed  merely  on  the  ground  that  tho 
enumeration  of  bandhus  in  the  Mitakshara  is  not  exhaustive* 

The  judguienA  of  tjhe  Coiprt  wa9  delivered  by 

Couch,  C.  J. — ^Three  objections  were  raised  in  this  special 
appeal  on  the  part  of  the  appellant ;  the  first  was  that,  on  the 
plaintiff's  own  showing/ there  was  4^  nearer  heir  to  Boodnath 


(1)  1  B.  L.  ».,  P.  C,  ^ 

(2)  2  B.  L.  R.,  F.  B.,  28 

(3)  8  Sel.  Rep.,  37. 

(4)  7  B.  L.  B.,  93. 


(5)  3  W-  R..  105. 
(6;  Id.,  140, 

(7)  3  Mad.  H.  G.  Rep.,  312. 

(8)  2  B.  L.  R.,  F.  B..  28.  See  pp*  32,  33 

of  the  report. 
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Sing  than  the  plaintiff^  as  one  of  the  witnesses  had  mentioned 
in  his  deposition  that  there  was  a  sister's  son^  who  might  bo 
entitled  in  preference  to  the  plaintifiE.  Bat  we  thonght  and  said 
daring  the  argument  that  we  could  not  take  this  mention  of  the 
sister's  son  as  a  fact  that  was  found  by  the  Court,  and  conld  not 
act  upon  it.  We  are  to  deal  with  the  case  upon  the  facts  found 
by  the  lower  Appellate  Court;  that  objection  therefore  could 
not  be  allowed  to  be  raised. 

Another  objection  was  that  the  property,  which  was  the  sub- 
ject of  the  suit,  was  not  the  property  of  Boodnath  Bing,  bat 
of  his  widow  Mungla  and  her  •stridhan,  and  a  passage  in  the 
judgment  was  referred  to  in  support  of  this  view.  But  it  is  clear^ 
notwithstanding  that  passage,  that  the  lower  Appellate  Court, 
and  indeed  the  parties  also  in  the  course  of  the  suit,  treated  the 
property  in  question  as  that  of  Boodnath  Sing,  and  the  ques- 
tion in  the  suit  being  who  was  entitled  to  it  as  heir,  it  is  ceriainly 
possible  that  the  circumstance  mentioned  in  the  judgment  of 
the  purchase  of  some  portion  of  it  by  Mungla  might  have  been 
explained.  That  objection,  therefore,  could  not  be  allowed  to  be 
taken. 

The  only  question  that  remained  was  whether  the  plaintiff 
being  a  brother's  daughter's  son  could  inheirit  the  property,  and 
that  is  settled  by  the  decisions  of  the  Privy  Council  in  the  case 
of  Oiridhari  Lai  Boy  v.  Ths  Oovemrfient  of  Bengal  (1)  and  of 
a  Full  Bench  of  this  Court  in  Amrita  Kumari  Debi  v.  LaJchi* 
narayan  Chuckerbutty  (2),  where  it  was  held  that  the  enumera- 
tion of  bandhus  in  art.  1,8.  6,  c.  2  of  the  Mitaksbara  is  not 
to  be  considered  exhaustive.  That  being  so,  there  is  no  ground 
for  saying  that  a  brother's  daughter's    son     cannot  inherit  in 

the  absence  of  any  nearer  heir ;  and  as  it  is  not  found  in  this 
suit  that  there  is  a  nearer  heir,  the  plaintiff  is  entitled  to  a 
decree. 


The  appeal  must  be  dismissed  with  costs. 


Appeal  dismissd. 


(1)  1 B.  L.  B.,  P.  0 ,  44, 


(2)  2  B.  L.  R.,  P.  B.,  28. 
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Before  Mr,  Jt^iice  L,  8~  Jackson  and  Mr,  Justice  Miiter. 

The  BOMBAY  BURMAH  TRADTNG  CORPORATION.  LIMITED          Jc^^ls. 
(Dbtbndaxi^),  V.  MIRZA  MAHOMED  ALI  SHERA6EE  (Pkaintifp).* 


Jwisdidion  of  BriHsh  Municipal  Oowrt-^Ad  of  8iaie-^TiUe   to  Timber'^ 
OcnfiacaiUm  by  Chvemor  of  foreign  Staie^Meaanre  of  DamagcM. 

The  plaintiff  brought  a  snit  at  Tonp^hoo  in  BritiBh  Bormah  to  recover  poeseasion 
of  certain  timber,  which  he  alleged  the  defendants  had,  wrongfully  and  in  ooUaa- 
ion  with  the  Bnrmese  Governor  of  Kinghan,  taken  ont  of  his  poaaeaaion  in  foreign 
territory  and  removed  to  Tonghoo.  The  defendants  atated  that  they  had  acquired 
the  timber  from  theGoyen^or  of  Ninghan  in  terma  of  an  agreement  between  them 
and  the  Bnrmese  Government.  It  appeared  that  the  Grovemor  of  Ninghan  had 
confiaoated  the  pUuntifl'a  timber  in  oontravention  of  a  royal  mandate.  After  the 
inatitation of  the  anit,  the  defendanta  removed  the  timber  from  Tonghoo  to  Ran* 
goon.  Beldf  that  a  Britiah  Municipal  Court  might  enquire  into  the  character  of 
the  act  of  theGovemor  ofNinghan,  and  waa  not  bound  to  accept  it  aa  an  act  of  State. 

llieCniirt  below  having  fixed  the  price  of  the  timber  at  Rangoon  aa  the  altema* 
tive  damagea  inCaae  af  non-delivery, the  High  Court  reCoaed  to  interfere  with 
anch  award. 

This  waa  a  suit  brought  in  the  Court  of  the  Assistant  Commis- 
Biener  at  Tonghoo  for  the  recovery  of  65  logs  of  teak  timber  or 
their  value.  The  plaintiff  alleged  that  the  logs  were  part  of 
large  number  felled  or  purchased  by  him  under  and  during  tb  ^ 
continuance  of  licenses  to  work  the  Ninghan  forest  granted  to 
him  by  the  Burmese  G-ovemmenti  and  for  which  he  had  paid  it 
more  than  Rs.  24,000.    The  logs  bore  his  hammer-marks. 

On  the  15th  July    1867^    Messrs  Darwood  and  Goldenbergh, 
acting  as  agents  or  trustees  for  the  defendants,  obtained  from  the 
King  of  Burmah  a  lease  of^  or  license  to  work,  the  Ninghan  fores^ 
for  tour  years  from  October  1867.    The  lease  contained  no  men. 
tion  of  previous  licensees,   but  it    prohibited  the   export  of  cer- 
tain descriptions  of  timber  from  the  King's  territories  by  any  per-* 
sons  other  than  the    defendants.     On  the  11th  November  1867 
Darwood  and    GK)ldenbergh    obtained    a    supplementary  grant  • 
which  empowered  them  to  buy  up   timber   felled  before  the  time 
of  the  commencement  of   their    lease  at  Rs.  2  less  than  its  mar- 


*  Regoktr  Appeals,  Nos.,  67  and  68   of  1872,  from  the  decree  of  the 
Reorder  of  Rangoon,  dated  8th  January  1872. 
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1873  ket-valao,  provided  howaver  fchafc,  if  thoy  failed  to  bay  it,  the 
Tne  Bombay  owQor  should  ba  ah  liberty  to  soil  it  as  they  pleased.  On  hear- 
TftADiNa  ^^S  of  ^^®  defendants'  lease,  the  plaintiff  got  a  royal  mandate 
C0BP0R4T10N,  from  the  Kinc:  of  Barmah,  the  efEpct  of  vrhicfa  was  (bat  the 
^^  y^  ^'  defendants  should  be  at  liberty  to  take  the  plaintiff's  good  timber 
MiEzx  ^^  ^Yie  rates  they  had  agraed  to  pay  for  timber  in  their  contract 
Shbbagee.  with  the  King,  and  that  they  shoold  have  the  option  of  taking 
the  plaintiff's  inferior  timber  at  Ks.  2  less  ;  but  in  case  they  fail- 
ed  so  to  take  it,  that  the  plaintiff  should  be  entitled  to  sell  his 
timber  without  let  or  hindrance.  This  mandate  was  forwarded 
to  Ninghan,  and  there  read  aloud  in  the  prefienee  of  the  Woon 
or  Governor,  Darwood,  and  th3  other  persons  interested.  Imme- 
diately after  its  receipt,  the  Woon,  a3  the  fieggrder  found,  '^  com^ 
menoed  a  series  of  illegal  and  oppressive  acts  towards  the 
plaintiff,  to  which  Darwood  was  pi'ivy,  if  ho  did  not  instigato 
them,  in  order  to  drive  the  plaintiff  away»  or  compel  him  to  part 
with  his  timber  for  what  he  co  aid  get  for  it.''  Ultimately,  the 
Woon  confiscated  the  plaintiff's  timber,  caused  his  own  marka 
to  be  placed  upon  it,  and  transferred  the  property  in  it  to  the 
defendants^  w^o  had  previously  receivod  formal  notieeof  the 
plaintiff's  claim.  Thereupon,  the  plaintiff  bjronght  the  present 
suit  alleging  iu  his  plaia.t  that  the  defendants  had  wrooaifuUy 
and  in  gross  collusion  with  the  (Jovernor  of  Ninghan  taken 
the  timber  out  of  his  possession  1i;l  the  foreigp  jarisdiction,  and 
removed  it  into  British  Burmah,  and  that  thye  tinober  was  then  at 
Tonghoo.  After  the  institution  ol  the  suit,  the  deferidauts  further 
removed  the  timber  from  Tonghoo  to  Rangoon,  and  tl>ey  also- 
succeeded  in  getting  the  suit  transferred  to  the  Court  of  the  Re* 
corder  of  Rangoon,  notwith^oandtng  that  nearly  ajl  the  witnesses 
resided  at  Tonghoo.  The  defence  raised  by  the  defendants  waa 
that,  under  the  agreement  or  license  of  the  15th  July  1367, 
they  alone  were  entitled  to  work  and  bring  out  timber  from  the 
^  forest  of  Ninghan  ;  that  the  logs  in  dispute  had  beer^  purchased 
by  them  from  the  Governor  of  Ninghan  in  terms  of  the  said 
agreement,  and  that  they  Aevar  h&d  been  the  property  of  the 
plaintiff.  They  also,  during  the  course  of  the  suit,  objected  to 
the  jurisdiction  of  the  Court,  but  the  objection  was  overruled  on 
the  authority  of  the  opinion    expressed    by    the  Sigh  Court  iu 


Vol.  X.J  fliGH  cooat.  si? 

iSaya  Loo  r.  Nga  Paw  Loo  (1).   At  the  trial  issues  Were  fixed,  of        l8'?3 

irhidh  the  firi^  was  *'  wbebhei*  the  plaintiff  is  entitled  to  recover  Thb  Bom^av 
fi-om  the  defendants  the  65  lo^s  of  timber  specified  in  the  plaint     ^rado*^ 

or  the  valne  thereof/*  CoEj»oiiiTio* 

The  Recorder  passed  a  decree  in  the  plainti^s  favor,  fixinf^  t^. 

the  alternative  damages,  m  case  of  non*deliYery,  at  Rs.  50  a  mahomedAli 
log,  which  was  the  market  rate  at  Rangoon.  Shbeaobb. 

The  defendants  appealed  to  the  High  Court. 

The   AAottaU-Qm^al,  qfg.  (Mr.   PailZ)  and  Mr.  Woodroff^ 

for  the  ap|)eU8nts. 

Mtk  Evans  and  Mr.  Maome  for  the  respondent. 

The   AdvoccUe-OeneraL — The    first    issue  is  too  vague.     The 
plaintiff  has  not  established  his  title  to  the  timber ;  the  mere 

fact  that  the  logs  bore  his  marks  is  not  sufficient  evidence 
of  title-^Snadden  v.  Todd,  Flndlay  and  Co.  (2;.  The  defend- 
ants acquired  the  timber  from  the  Woon,  who  had  confiscated 
it  in  hid  ofiicial  capacity  ;  whether  or  not  the  confiscation 
was  wrongful  is  immaterial  ;  it  was  an  act  of  State,  and 
as  such  not  cognizable  by  the  Municipal  Courts  of  a  foreign 
country ;  see  Forsyth's  Cases  and  Opinions,  p.  86 — ^Buron  v. 
Denman  (3),  The  Secretary  of  titate  in  Council  of  India  v, , 
Kamachee  Boye  Sakaba  (4),  and  The  Raj  ih  of  Ooorg  v.  The  East 
Indin  Company  (5).  The  damages  have  been  wrongly  estimated. 
The  proper  measure  of  damages  yf&s  the  value  of  the  timber  at 
Toughoo  wh^n  the.  suit  was  brought,  and  interest  for  the  time  it 
was  detained.  If  it  .were  otherwise,  a  person  wrongfully  dis- 
possessed might  lie  by  until  his  property  had  been  improved  by 
the  li,bor  or  at  the  expense  of  the  wrong-doer,  and  then  claim 
it  at  the  enhanced  value— Jegfo/i  v.  Vivian  (6),  In  any  case  the 
plaintiff  ought  not  to  have  recovered  more  than  the  market-value  • 
ttt  Rangoon  after  deducting  the  expense  incurred  in  removing 
the  timber  from  Tonghoo, 

(1)  6  W.  R.,  Civ.  Rof.,4  (5)  20  Beav,,  300. 

a)  7  W.  R.,  286.  16)  40  L.  J.  Ch.,  389 ;  seo  p.  3D5 ;  S-  0. 

(3)  2  Bxch.,  167.  L.  El.,  6  Ch .  748. 

(4)  7  Moo.  I.  A ..  476. 
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'Q^^  Mr.  Eoana  for  the  respoadent-^The  evidence  shows  th&t  the 

Tiix  Bombay  marks  on  the  timber  are  evidence  of  ownership.    It  cannot  be 

Tbadino     contended    that  every   act  of  a  pablic  officer  is  an  act  of  State. 

^""lwJw  "  ^^  ^*^   Secretary  of  State  in  Council  of  India  v.  Katnachee 

V.         Beye  Sahaba  {I),  as  to  what  constitutes  an  act  of   2::itate.    The. 

Uahomrd  Ab  damages  were  properly  estimated.     •• 

bHBKAGEJB. 

Mr.  Macrae  on  the  same  side.-**The  confiscation  of  the  plaint* 
iff's  timber  by  the  Woon  .was  in  direct  contravention  of  the 
royal  mandate,  and  cannot  therefore  be  considered  an  act  of  State. 
With  re^rd  to  damages,  if  this  action  had  been  brought 
in  E  upland,  it  would  have  been  in  trover,  in  which  the  conver- 
sion wDuld  have  formed  the  gist  of  the  plaintiflTs  right,  but  the 
jury  might  have  taken  the  nafcare  of  the  taking  into  consideration 
in  awarding'damages,  and  the  Court  would  not  grant  a  new  trial 
on  the  ground  that  the  damages  were  exces&five.  In  this  country 
the  Court  is  not  fettered  by  technicalitieSj  and  can  give  such 
damages  as  it  thinks  just.  If  the  case  had  been  decided  at 
Tonghoo,  the  damages  would  still  have  been  the  value  of  the 
timber  where  it  was  fouu'l.  The  defendant  could  not  claim  to  be 
recouped  the  cost  of  carriage  to  Rangoon,  that  carriage  being 
tortious :  see  Se  Igwick  on  damages,  p.  564. 


The  Adwcate-Oenerat  in  reply.— The  Woon*s  act  was  an 
act  of  Sta,te^^Blphinstone  V.  Bedreechnnd  (2).  If  the  title  of 
the  person  who  took  from  the  Woon  can  be  attacked  in  a  British 
Court,  then  an  action  woiild  lie  against  the  Woon  ihimself  if  he 
happened  to  come  within  the  jurisdiction,  the  cause  of  action 
having  arisen  in  foreign  territories  would  not  bar  the  suit ;  see 
Say  a  Loo  V.  Ifga  Paw  Loo  (3).  I  contend  that  a  British  Muni- 
cipal Court  cannot  enquire  whether  or  not  the  act  of  a  foreign 
(jrovernor  was  legally  valid,  since  that  would  be  taking  cogni- 
sance of  an  act  of  State.  If  the  plaintiff's  marks  on  the  timber 
were  evidence  of  his  ownership,  the  Woon's  marks  must  equally 
be  evidouce  of  the  Woon's  ownership. 

(1)7  Moo.  I.  A.,  476.  at  p.  601.  (3)  6  W.  R.,  Civ.  Eef.,  4. 

(2)  1  Kuapp.,  316. 
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The  judgment  of  the  Ooert  was  delivered  by  _^!?_^- 

Jacksok,  J.— I  think  we  can  have  no  donbt  as  to  what  our  '^^^^^l^^^^ 
decision  ought  to  be  on  this  appeal.  Trading  • 

(His  Lordship^   after  briefly  stating  the  facts  and  the  first  issue^      Limitbd 
continnedO— *It  is  complained  by  the  Advocate-General,and  I  think       ^^^ 
not  without  justice^  that  this  issue  was  too  vague  and  general  in  MahombdAli 
terms^  but  it  has  not  been  shown  that  the  defendants  were  preju- 
diced by  the  vagueness.    Each  party  was  represented  by  Coun- 
sel and  agents  who  thoroughly  understood  what  case  they  ha^ 
to  make  ;  and  it  does  not  appear  that  either  party  was  precluded 
from  adducing  any  evidence  which  he  thought  material  to  his 
case.    The  result  was  that,  upon  the  evidence  the  Becoder  came 
to  the  conclusion  that  the  timber  was  shown  to  belong  to  the  plaint- 
iff, and  to  have  been  wrongfully  and  without  right  taken  by  the 
defend  ants  undoubtedly  with  the  aid  of  the  person  who  at  that 
time  held  the  office  of  Woon  qr  Governor  of  Ninghan.     Having 
c  ome  to  this  finding,  the  Recorder  ordered  possession  of  the  tim- 
ber to  be  delivered  to  the  plaintifF ;  and  in  default  of  delivery  of 
possession,  that  the  plaintiff  recover  from  the  defendants  'Bs.  50 
for  each  log,  being  the  price  of  teak  timber  then   prevailing  at 
Rangoon. 

On  appeal  before  us,  the  defendants  take  several  grounds,  on 
the  first  of  which  the  learned  Advocate-G-eneral  contends  that 
the  plaintiff  has  not  made  out  his  right  to  the  timber  in  suit. 
It  appears  to  me  that  the  evidence  on  this  point  is  overwhelming 
in  favor  of  the  plaintiff.  The  plaintiff  has  made  out  the  license, 
or  rather  the  grant  which  he  said  he  obtained  from  the  royal 
authority  in  ^urmah,  and  has,  I  think,  shown  that  the  timber  to 
which  the  suit  refers  was  either  cut  or  purchased  by  him  from 
other  parties  during  the  continuance  of  that  grant. 

It  is  tiieu  said  that  the  validity  of  the  plaintiff's  title  depends 
upon  the  proof  that  he  paid  to  the  Burmese  Qovernment  the 
amount  stipulated  iu  the  grant.  It  seems  to  me  that  this  is  * 
a  matter  on  the  proof  of  which  the  defendants  are  not  entitled 
to  insist ;  and  that  even  if  they  are  so  entitled,  it  has  been  suffi- 
ciently proved  from  the  account  put  in  by  the  plaintiff,  as  well 
as  by  the  parol  evidence,  that  he  had  paid  from  time  to  time  the 
amounts  stated  into  the  royal   treasury,  and  it  certainly   does 
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1878       not  appear  from  anything  shown  on  the    other  side  that   the 
The  Bombay  plaintiff  was  in  any  default  on  that  account. 

Tr^imj        '^^Q^  i^  i<3  said  that  the  defendants  had  in  fact  good  title  to  this 
Ce  iPoRATioNi  timber^  haying  acquired  it  from  the  Qovemor  of  Ninghan,  who 

LilMlTSD 

^^  in  tum^  had  taken  it  out  of  the  possession  of  the  plaintiff  by  an 

MiEZA      ^Q^  Qf  confiscation,  which  confiscation  is  relied  on  as  an  act  of 
HahomedAu  ... 

£>Hi:aAOEs    State  such  as  a  British  Court  is  not   competent   to   question. 

The  learned  Advocate-Qeneral  contends  that  this  defence 
of  an  act  of  State  being  set  up  on  the  part  of  his  clients,  and  it 
beini^  shown  that  the  person  through  whom  or  by  whose  assist- 
ance the  deFeodanta  had  taken  possession  of  the  timber  was 
the  foreign  local  authority  Governor  or  Wooui  however  oppress- 
ive^ or  arbitrary,  or  unjust  the  act  of  the  said  officer  may  have 
been«  a  Court  of  British  India  is  not  entitled  to  enquire  into 
the  character  of  that  act,  and  must  accept  it  as  an  act  of  State. 
I  cannot  however  assent  to  this  proposition.  It  seems  to  me 
that,  when  the  defendants  set  up  as  justification  something 
which  they  call  an  act  of  State,  the  Court  is  bound  to  see 
whether  the  act  relied  upon  is  one  of  that  character.  Here  it 
js  found  that,  so  far  from  the  act  of  the  Oovernor  of  Ninghan 
being  ratified  by  or  in  conformity  with  the  will  of  the  supreme 
authority  iu  Burmah,  it  was  in  fact  in  express  contravention 
of  the  royal  mandate,  and  to  my  mind  it  is  destitute  of  all  the 
characteristics  which  one  might  expect  to  find  in  anything  of  an 
act  of  State.  It  does*  not  appear  that  any  sentence  or  official 
order  was  issued  under  which  the  ezpoliatiou,  as  I  must  call 
it^  took  place.  So  far  from  that,  it  appears  that,  in  order  to 
facilitate  the  acquisition  of  the  timber  by  the  defendants,  the 
Governor  commenced  a  series  of  illegal  and  oppressive  acts 
towards  the  plaintiff,  and  to  use  threats  of  charges  alleged  to 
have  been  preferred  against  him  by  one  Abdool  Gunny,  so  as 
to  compel  him  to  leave  the  Burmese  territory. 
«,  We  are  then  told  that  the  placing  of  marks  on  the  timber  by 
the  Woon  amounted  to  an  act  of  confiscation.  It  seems  to  me, 
however,  that  it  was  not  so.  If  the  order  of  the  Governor  was 
not  an  act  of  State,  and,  as  I  have  already  said,  it  was  not, 
no  more  was  the  imposing  of  the  mark.  I  think  that  the  plaint, 
iff*  has  made  out  his  right  to  the  timber,  and  that  the  defend' 


VOL.  X.]  HIGH  COURT.  351 

ants  have  wholly  failed  to  establish  the    proposition  on    which |873 

they  relied.    Farther,  I  may  observe,  as  pointed  out  by  Mitter,  tbe  Bombay 
J„  that  the  defendants  in   their  written  statement  never  relied      teadinq 
on,  or  referr<»d  to,  the  so-called  act  of  State  ;   and   that  if  they  Cobpoeatiok. 

Limited 

had  done  so,  no  donbt  a  formal  issue  would  have  been  framed  on  v, 

that  point,  and  not  only  the  defendants^  but  also  the   plaintiff,  ^^^^^J^^^ 
might  have  had  the  opportunity  of  producing^  evidence  such  as   ^hbbaqbe. 
each  party  thought  fit  to  adduce^ 

A  further  question  then  has  been  raised  as  ta  the  amount  of 
damages  allowed  to  the  plaintiff  in  the  suit.  It  has  been  a  matter 
of  complaint  that  the  Court  in  awarding,  to  the  plaintiff  alternative 
damages  has  given  him  the  gross  value  of  timber  then  prevailing 
at  Rangoon  without  taking  inta  consideration,  and  mcJcing  any 
deduction  on  account  of,  the  charges  incurred  by  the  defendanta 
in  removing  the  timber  to  that  plaee^  The  learned  Advocate- 
General  haa  invited  us  to  lay  down  on  this  sobject  some  general 
rule  as  to  the  principle  on  which  such  damages  should  be 
assessed.  In  the  present  case  I  think  it  quite  unnecessary  that 
we  should  accept  any  such  responsibility.  The  duty  whicb 
tbe  Court  had  to  perform  under  s.  191  of  the  Civil  Proce- 
dure Code  is  clear.     '*  When   th^  suit  is  for  moveable  property,. 

if  the  decree  be  for  the  delivery  of  stioh  property,  it  shall  also 
state  tbe  amonnt  of  money  to  be  paid  as  ua  alternative,  iS  delivery 
cannot  be  had*''  Now,  in  a  case  like- the  present,  the  money 
to  be  paid  as  an  alternative  was  manifestly  the  vahie  of  the 
timber  if  that  coald  be  clearly  ascertained.  At  the  time  of  the- 
bringing  of  the  suit,  the  timber  was  at  Tonghoov.  li  is  stated^and 
x^LO  doubt  t1*uly^  that  the  value  of  the  timber  at  Tbnghoo  is 
Gonsiderably  less  than  the  value  of  the  same  at  Rangoon  w,  The 
carrying  of  the  timber  from  Tonghoo  to  Rangoon  by  tha 
defendants  after  the  suit  had  been  commenced,  and  after*  the 
defendants  therefore  had  full  notice  that  the  plain  tiff^  had  takeib* 
steps  to  recover  his  property,  was  entirely  at  their  own  risk.  X£ 
the  law  had  not  provided,  as  it  does  in  s.  191,  that  the 
Court  should  state  the  amount  of  money  to  be  paid  as  an  alter'* 
native,  the  decree,  lio  doubt,  should  have  directed  delivery  of 
the  speoifio  property  decreed  to  the  plaintiff.  Can  it  be  said  iu 
that  case  that  tbe  Court  ought  to  haveorderedtbat^  before  delivery 
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^^^       of  tha  thing  to  the  plaintiff, the  plaintiff  do  reimburte  the  detdnd- 

Tbs  BoMiuT  ants  the  charges  of  bringing  the  timber  to  Rangoon  t    t  think 

Tbadirq     ^^^*    I^  most  also  be  borne  in  mind  that  the  difference  between 

^iSjti™"  *^®  value  of  timber  tkt  Tonghoo  and  at  Rangoon  ia  not  simply 

V.         made  np   of  the  charges  incurred   in  the  transport   of  it,  but 

IM  V  W4Fa  ^^ 

HahombdAu  depends  in  a  large  degtee  upon  the  wider  market  at  Rangoon 
SHBRAau.    ^^^  ^Ijq  facility  of  sale.     The  defendants   haying,  as  is  shown 
above,  at  their  own  risk  removed  the  titnber  from  Tonghoo  t6  the 
'  place  where  the  suit  was  afterwards  tried,  I  think  the  plaintiff 
is  entitled  to  insist  upon  the  delivery  of  it  to  him,  and  in  default 
of  delivery  to  recover  the  value  of  it  ;   and  although  I  quite 
assent  to  the  proposition  of  the  learned  Advocate-General  that 
it  is  not  the  business  of  the  Civil  Court  to  inflict  pnnishmeni 
oil  defendants,  taking  motives  into  consideration,  I  must  say  that 
we  have  had  sufficient  experience  of  timber  suits  from  Rangoon, 
and  in  particular  enough  is  disclosed  in  the  facts  of  the  present 
case,  to  make  it  no  matter  of  regret  that  the  defendants  should 
be  mlide  liable  to  pay  heavy  damages. 

I  think  thei'dfore  that  this  appeal  must  be  dismissed  with  eosts^ 

Appeal  dismissed. 


Before  Mr.  Justice  Qiovsr  md  Mr,  JiUUse  MUiar. 

^.  BiSTOO  OHUNDSa  BANS  &Jfi£  (PiAiimrF)  o.  KlTHOilE  MONEB 

Jant^2i.  DABBB  A¥D  AMOiiiia  (D«f MDANTs)-* 

■ SuU  fer  Coniribviisii'^Iutereet-Aei  XXXII  of  i889  ( 1). 

In  «aits  for  oontribudon  ife  is  in  the  disoretion  of  theCoart  to  allow  or  refme  intap- 

mt  on  th«  ftoMHibt  clsimed,whAther  tliere  has  been  awritfeeli  demand  for  it  or  not. 

» 

*•  {\)''  Upon  all  debts  or  sums  certain  if  payable  othe^wise^th  en  from  the  time 

payable  at  a  certain  time  or    otherwise,  when    demand  of  payment    shall  have 

'the  bourt  before  which  stloh  debts  or  been  nuuie  in  writing^ so  as  such  demand 

0atn«  mky  be  resoverad,  ttliiy«  if  it  shall  shall  giTe  notioe  to  the  debt  or  that  inter- 

think  fit^allow  interest  to  the  creditor  at  estwittbedaimedfrom  the  date  of  such 

^   a  rate  not  exceeding  the  current  rate  of  demand  until  the  term  of  payment  ;  pro- 

inteiest  froih  the  thne  when  such  debts  vided  that  interest  shall  be  payable  in 

of)iums bertiin Irerepajable^  snoh  debt  all  caees  in  whioh  it  is   now  pAyaUto  by 

or  sums  be  payable  by  virtue  of  some  law." 
written  instrument  at  a  certain  time,  or 

*  Special  Appeal,  No.  616  of  1S72,  from  a   deoree.of  the  Subordinate  Judge  o 
EMt  Bntdwan,  dated  the  KHh  Nchretabe^  1871,  affirinintf  the  deci^ee  6t  the  ttonsif 
of  that  district,  dated  the  ;6tb  D^ember  1870. 
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On ■  M6haknayali  Dabee  obtained  a  decree  af^ftinst  Hakb^l 
Doss  Mookerjee,  Bhnggobutty  Cham  Cbatterjee,  and  Nobo- 
tarinee  Dabee.'  Bakhal  Dods  Mookerjee  paid  the  whole  amount 
of  the  decree,  and  sold  his  right  of  action  to  recover  the  two- 
thirds  thereof  from  Bhuggobatty  Churn  and  Nobotarinee  to 
Biatoo  Chunder  Banerjee.  Bhnggobutty  Chum  died,  leaving 
a  daughter  named  Nithore  Monee^  This  suit  was  instituted  by 
Btstoo  Chunder  against  Nithore  Monee  and  Nobotarinee  for 
recovery  of  the  two-thirds  of  the  amount  paid  in  s&tisfactioh  of 
the  decree  obtained  by  Mohamayah«  with  interest  thi^reon  from 
the  date  of  payment* 

The  defendants  contended  that  the  plaiutifE  Wal^  not    entitled 
to  the  interest  claimed  by  him. 

The  Mansif  held  that,  as  no  notice  had  been  given  nUder 
Act  XXXII  of  183.)  ,  and  as  the  plaintiff  had  allowed  a  period 
of  five  years  to  elapse  before  the  instltntioa  of  the  saiti  he  was  ndt 
entitled  to  necoyer  interest  f roka  the  defendants*  He  accordingly 
passed  a  decree  in  favor  of  the  plaintiff  for  the  atnonnt  of  th^ 
principal  only. 

On  appeal  the  Subordinate  Jadge  confirmed  the  decree  of  the 
lower  Court. 

The  plaintiff  appealed  to  the  Hi^h  Goorl. 
.  Baboo  UnMka  Chum  Baty^M  tor  the  apj^IIant  c^ntdnded 
thiit,  in  a  suit  for  contribution,  no  Wriken  denoand  f6t  ibteresi 
was  necessary  nnder  Act  XXXII  of  1889^  and  that  tiie  pkunt- 
iff  was  entitled  to  intmrest^^Gokm  Ahmed  Shah  it.  Behary 
Loll  (1)  and  LulleSt  ^iMca  V.  Prosonomayee  Dossee  (2).     The 

(1)  Mftrah.  R#p.,  289.  Baboo  Dmbiin  Char%  Boh   for    ifae 

(2)  Before  Mr,  Justice  L,  8,  Jaehon  and    respondeat. 
Mr,  Jutiice  Olover. 


1673 


Bivroo 
Cbundeb 

fiAKEBJHB 
V. 
IflTBGRE 
HONBB 

DabbIu 


LTJLLEBT  BISWAS  ioNx  ov   tu  Ds* 

fBNnXtrrt)  V,  ]^ft68ON0MOt8EDOS- 

SSB  (PbAiimyr)  ft  xjUMxtA  {IHHik'i 

suit).* 

The  Ut  Mfnmrf  iM^ 

8uU  tor  OoMiikuthl^Iikmm. 


The  jadgmeni  of  Ibe  Geavt  wm  deli- 
veredby 


Baboo  BjMghioe  Dkur 
appellant. 


jAcsaoM,  J.— Tlu»  waa  a  foil  for  eooK* 
bibniion.    ISro  dbjeo'tion  wereiaiaed 
ID  special  appeal ;  the  one  being   tbab 
for  tbe    inieresi  baa  been  aUewed,  altbongh  no 
demand  bad  been  made ;  tbe  aecond  is 


*  Special  Appeal  ISfo-  lOSt  of  1871,  from  a  decree  of  the  Additional  Judge  of 
Jetnore,  dated  the  20th  Maj  1871,  reTersing  adeoree  of  the  Sadder  tf  auif  of  that 
diataicty  dated  the  28th  June  1870i 
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mere  fact  of  there  being  delay  in  the  institution*  of  the  suit  is 
not  sufficient  to  disentitle  the  plaintiff  to  reooTer  interest* 

Baboo  Orish  Chunder  Mookerjee  for  the  respondent  was  not 
called  upon. 

The  ludgment  of  the  Conrt  was  delivered  by. 

Glovss^  J.— The  plaintiff  in  this  suit  was  the  purchaser  of 
a  right  of  action  in  a  contribution  suit  against  certain  parties.' 
He  brought  the  suit  and  was  successful  in  getting  a  decree 
against  the  defendants  for  certain  sums  to  be  paid  by  them 
severally.  The  present  special  appeal  is  preferred  on  the  sub- 
ject of  interest.  The  Subordinate  Judge  refused  interest  on 
two  grounds  :  first,  because  by  Act  XXXII  of  1839  no  interest 
could  be  allowed,  inasmuch  as  no  written  demand  had  been 
served  on  the  debtor  ;  anc^j  seoondlyf  because  the  decree-holder 
had  allowd  five  years  to  elapse  before  making  this  demand  for 
interest. 

The  first  reason  given  by  the  Subordinate  Judge  is  no  doubt 
wrong,  Act  XXXII  of  1839  not  applying  to  contribution 
guits.  This  point  has  been  ruled  in  the  case  of  Oolam  Ahmed 
Shah  v.  Behary  LoU  (1)  and  in  the  case  of  hulaei  Biswxka  v. 
Prosonomoyee  Doasee  (2)    But  the  Judge    has  given    another 

that  theMpBratelUkbilitatof  the  defend-  seot  speoial   appeHaot  and    the   jomt 

aatfl  have  not  been  iet  oat  in  the  deeree,  owners   with   bin   of  the  m  annae 

On   the   first   pointy    the    respondeat  share»  wiU  be  dedared   \i9h\^  ior  thmr 

addaoes  as  aafchority  the  case  of  Qolam  six  annas,  and  the  pther   d[ef endant  for 

jhmed  Shah  v.  Behary  LoU    (a),  which  his  four  annas  share.     * 

shows  that  it  is  nsnal  to  allow  interest  in  This  is  an  alteration  of   the   decree 

each  casesybeoanse  soch  interest  was  ao-  which,  might  well  have  been  made  by 

cuBtomed  to  be  given  by  the  common  law  the  lowerAppetlateGoart  on  application 

before  the  passing  of  the  interest  law.  to  it  for  that  porpoee,.  and»  therefore^  I 

As  to  the  extent  of    the  shares,    the  think  the  respondent  shoold    get   his 

^  respondent  has  no  objection  to  the  modifi-  costs  of  this  Coort. 

cation  of  the  decree  of  the  Court  below  Olovkr,  J. — I  conoor* 
in    that    particalar.     The    defendant's 

liability,  therefore,  will  be  according  to  (1)  Marsh.  Bep.,  239. 

the  shares  stated,  that  is  to  Bay,the  pre-  (2)  Ante,  p.  853. 


(a)  Marsh.  Bep.,  239 
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reaaon  which  we  consider  a  reasonable  one^  namely^  that  the 
d^ecree-holder  slept  over  his  rights  for  no  less  than  five  years 
before  making  his  demand  for  contributiony  and  we  do  not  see 
any  error  in  law  which  would  justify  our  interfering  with  his 
order.  There  was  no  contract  between  the  parties  to  pay 
interest)  and  there  is  no  rule  of  law  by  whicb^  in  the  absence 
of  snch  oontract,  an  awaard  of  interest  is  made  compalsbry.  It 
was  within  the  discretion  of  the  Court  below  either  to  give  or 
to  whithhold  interest,  and  there  is  no  ground  for  our  interfering 
with  hiscH'der, 
The  special  appeal  is  dismissed  with  costs. 

Appeal  dvtmiased. 
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Before  Sir  Biehard  Couch,  Kt,,  Chief  Jtuiice,  and  Mr,  JtuUcB  PonH/est 

PITRSON  CHtJND    GOLACHA    (Plaintot;    v-  KAJOORAM   ahd^ 

A  NoTfiSB  (Dejpbndants). 

Second  New  Trial"  Small  Cause  Court 

It  is  competent  to  the  Jndge  of  tbe  Calcatta  Small  CaoBe  Court  to  grant  aBecooj 

new  ttial'  of  the  same  case. 

• 

Tbk  defendan  t  having  obtained  judgment  in  his  favor  in  a 
suit  in  the  Small  Cause  Coart>  the  plaintiff  obtained  a  new  trial. 
Judgment  was  again  given  in  favor  of  the  defendant.  The 
plaintiff  [again  obtained  a  rule  absolute  for  a  new  trials  but 
subject  to  the  opinion  of  the  High  Court  on  the  question 
"  Whether  it  is  competent  to  the  Judges  of  this  (tbe  SmaU 
Cause)  Court  to  grant  a  second  new  trial  on  the  same  case/' 

Mr.  Woodroffe  and  Mr.  PkilUps  for  tbe  plaintiff* 
Mr.  Jackson  for  the  defendants. 


1872 

Dec*  12. 

L873 

Feby,  28. 


Mr.  PArtZZt;>9.-^The  plaintiff  has  obtained  a  rule  absolute  for  a 
new  trial.  Under  these^circumstances  I  do  not  know  who  ought 
to  begin. 
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Couch,  C.J.— The  rule  was  made  absolute  sabjed  to  tbe 
opinion  of  this  Goart,  the  case  therefore  comes  before  ns,  as 
though  yon  were  now  moTing  for  a  rnlO)  therefore  yoa  onght  to 

begin. 

Mr.  PA«Ufpi.r^By  A(;t  IX  of  1860,8.58(1),  the  Judges  of  the 
Small  Canse  Oonvt,  ''in  every  case  whatever,  have  the  power 
''  if  th^  shall  think  fit,  to  order  a  new  trial  to  be  had/^  Unless 
**  a  new  triaF'  is  to  be  ta)cen  as  equivalent  to  ^'  one  new^  trial," 
there  is  nothing  to  restrict  the  power.  A  new  trial  is  in  every 
respect  a  distinct  prooeeding,  new  evidence  is  fpven,  new  points 
of  law  may  possibly  arise,  and  there  is  a  new  judgment.  There 
appear  to  be  no  authorities  as  to  the  praetioe  in  this  respect  of 
the  English  County  Courts*  but  the  superior  Courts  undoubt- 
edly have  the  power  to  grant  a  third  trial— -Ghitty's  Archboid's 
Practice,  1634. 

Mr.  JadlMon.-r-rhe  Small  Ganse  Court  is  an  inferior.  Oonvt, 
an^y  therefore,  cannot  grant  a  new  trial^  except  for  irregularity 
or  fraud,  unless  it  have  an  express  statutory  power^-f^  King  v. 
The  Mayor  of  Oxford  (2)  ;per  Maule,  J.,  in  Mossop  v.  The  (hwU 
Northern  Railttatf  (3) ;  and  The  Oreat  Norihem  Baikoanf  v. 
Nossop  (4).  S.  63  of  Act  IX  of  1850  is  in  the  same  terms 
as  8. 89  of  the  County  Courts'  Act  9  &  10  Vict.,  c.  95. 
[PoNTirix,  J.— The  casef  of  Mossop  v.  The  Great  JTorth&rn 
Railway  (3)  only  shows  that  the  County  Court  cannot  entertain 
repeated  motions  for  a  new  trial.]  The  case  shows  the  general 
principle  that  the  inferior  Courts  cannot  grant  ngw  trials.  A 
new  trial  in  England  would  be  had  before  different  Juries, 
whereas  here  the  case  would  be  tried  over  and  over  4gain  by  t^e 


(1)  Act  IJ(  qf}m  Si  Ba-t-"  Bvery 
order  and  judgment  of  any  Court  holden 
under  this  Act,  ez^ept  as  faorein  pntvid* 
ed,  shall  be  final  and  oonclnsive  between 
the  parties ;  but  the  Judges  shall  have 
power  to  non-soit  the  plaintiff  in  erery 
^sei^  whioh  satiafactorsr  pfXM>C  shaU 
not  be  given  to  them,  entitling  either 
the  plaintiff  or  defendant  to  tho  jadg- 


ment  of  the  Conit ;  and  shall  also,  in 
every  case  whatever,  have  the  power,  if 
they  shaU  tdunk  fit^to  order  a  new   trial 
to  be  hi^d,  npon  sw:h  terms,  as  thoy  shall 
thbk  reasonable,  and  in  the  meantime 
to  stay  the  prooeedings." 
(2)  8  N.  ft.  M.,  877. 
r3)16C.  «.,68^,»tp.684. 
(4)  17 /d.,  130. 
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MBieJad{(68»  The  words  in  8.  53  mttst  bd  uJoaii  in  thdir 
ordinary  sense.  Had  the  Legislature  intended  to  giveapowetrof 
granting  sneeessive  new  trials  in  the  same  oase^  it  wobld  have 
nsed  the  words  *'  new  triab/'  Under  the  Boles  of  Praotioe  of  the 
Calcutta  Small  Oaose  Oonrti  the  position  of  the  defendant  is 
different  after  the  first  and  second  trials  t  the  defendonts^ 
depont  urast  ba  left  in  Goort  for  fotir  days-^-Bole  S6  (I)  ; 
bntif  on  the  neW  trial  the  yerdict  be  entered  for  the  ph^intiffj 
the  judgment  may^  by  Rnle  58  (2),  be  satisfied  at  onoe  ont 
of  the  snni  deposited,  and  the  def endant,  if  he  desire  a  second 
new  trial>  mnst make  a  freih  deposit,  [GotycH^  0.^-— -I^hat  only 
ah  iws  that  the  rules  did  not  contemplate  a  second  tiew  trial 
bnt  it  wiU  not  alter  the  power  if  it  be  given  by  the  Act.]  It 
shows  the  practice  t  there  is  no  reported  case  tn  which  a  second 
new  trial  has  been  moved  for.  If  a  party  may  obtain  succes- 
sive new  trials  in  thd  same  case^  he  can  saddle  his  opponent  With 
enormons  costs,  for  the  Judges  of  the  Small  Cause  Court  have 
fepeatedly  held  that  they  can  only  give  one  set  of  fees  in  each 
ease  to  attorneys  and  Cotknsel  engaged.  [Ooucu,  0.  J.— They  can 
give  a  new  set  of  fees  on  each  new  trial.  Pontii^x>  J.— The 
Judges  can  pat  the  parties  on  terms.]  If  this  Court  holds  that 
the  Small  Cause  Court  can  grant  a  second  new  trial»  it  will  be 
conferring  a  Jurisdiction  which  the  Act  does  not  in  express 
Words  confer^ 


wz-n 


>«4| 


POStOSf 
GOIACUA 


Mrw  Philtpa  in  reply^ 

The  opinioti  of  the  Con  rt  was  delivered  by 

Coves,  C.  J.-*«Thd   quetsion    which  has  been  referred  to  tie 
by  the  Small  CaaseCourt  is  {redds),     tt  appears  that  the  Judges 


(1)  AnUe  5a— If  the  Court  li  of  &pv^ 
bion  that  a  new  trial  ihoilld  be  granted, 
ttefilaiBtiffsbaUpiooeodtofletliis  oaas 
dowa  for  re-hearing  within  f oar  days, 
unless  some  othertime  be  grAnfaod  hj  the 
Conrt,and  in  defaiilt,the  defendant  shall 
be  at  liberty  to  withdraw  hit  deposit. 

(2)  Rule  5a— If,  on  the  hearing  of  like 
seamd  trial,  the  rerdict  is  entered  for 


the  plaitttil^  the  judgment  ittay  be  sStis^ 
fied  pro  tanto  out  of  the  sum  already  de* 
posited  for  debt  and  costs  by  dHf^daftt, 
with  ri^t  of  ezeOntiOn  against  the 
goods  or  person  of  the  defendant  for  the 
amount  payable  by  ih^  defendant  over 
and  above  the  sniii  so  deposited  by 
in  do*irt» 
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of  the  Small  Gaase  Oourt  bad  daiermiDtd  to  graafe  a  nsur  Irial 
atibjaci  to  fche  opmioii  of  this  Court ;  and  wa  may  thc««foro  tidee 
it  thait  thej  ooosidered  the  oase  was  a  proper  one  for  «  new  trkd*- 
The  langnage  of  b.  53  of  Act  IX  of  1850  is  c^rkmAf'mA* 
viently  largfe  to  allow  a  new  trial  being  granted  after  a  prenribiie 
new  trial  (rMcb) , 

It  ia  reaftoaable  and  ia  in  accordanoo  witii  the  practice  of  ihe 
Conrt  in  Snglatid  to  grant  a  new  trial  after  a  prerioa^  oawt 
triaL  i£  it  seeina  ueceaaary  for  the  ends  of  jaeticeu  Tbete  aro 
instances  in  Blagland  in  the  common  Ijaw  Courts  and  ia  tbe 
Oonrts  of  Equity  where  more  than  one  new  trial  baa  Ibeeo 
granted,  it  appearing  proper  that  it  shonid  be  done.  We  tbii^ 
the  same  rule  may  be  appUed  here.  We  mnst  assume  that  thtf 
Judges  of  the  Small  Caoae  Court  will  not  exercise  thig  powet? 
unless  it  appears  to  them  to  be  right  to  do  so,  and  they  J^^re 
power  to  impose  auoh  terms  as  they  may  think  reasonable.  .  We 
think  the  qnestioq  which  has  been  referred  to  us  mx^t  ba 
answered  in  the  affirmati7e,  that  it  is  competent  to  the  ledjB^ 
of  the  Small    Cause    Oourt  to   grant  a  second  new  trial  in  tho^ 


same  case* 

Bach  party  wSl    pay   hia    own 
taking"  the  opinion  of  this  Court. 


costs    of  stating  the  case  and 


Attorney  for  the  plaintiff :  Mr.  Carapiet, 
Attorney  for  the  defendants  :  Mr.  Hart. 


Before  Sir  Richard  Oouehf  KL  Chi^  Justice,  and  Mr,  JuHice  PmUifez. 
NOBOGOOMAB  DOSS  (Dkfbndaitt)  9.  KBWATA  MUG  (Tcinrrntf. 


Feb.  28.       ConU-^Action  on  Contract^Verdiotfor  Use  than  Be.  IflOO-^OerHficate  under 
'  AH KXVItf  1664,  «.  9. 


Wheco  in  an  aotion  in  tlA  High  Ooart  fonivled  <m  oonfcraofe»  a  Tetdiot  ww  Antti 
for  the  fdaiatifl  for  a  sam  iass  than  Bs,  1,000,  and  the  Jadge  who  tried  ih^  ^QMe 
awarded  costs  without  oertifying  under  s.  9  of  Act  XXVI  1864  that  tlie  action 
was  fit  to  be  brought  in  the  High  Court,  held  that  the  Oourt  might  supply  the 
omission  on  appeal. 

Appeal  from    a   decree  of  Macphersoni   J.^  dated  the  2(Hh 
August  1872. 
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TiM  pbinliff  sought  to  reooror  the  sum  of  Rs.  1,811 -8-5  for ^2. 

tobaeoo    sold  by  him  to  the  defeaclaat  oa  29th  August    187)>    KomocxmAB 
giving  oradit  to  tlie  dttfondant  for  Bb.  2Qf>,  which  tho  plaintiff       ^^ 
said  waa  paid  to  him  on  that  day.    The  dof endant  admitted  tha  Kxwata  Mva. 

iransaelioQ/btit  said  th^t  he  paid  the  plaintiff  Rs.  1,035,  and  nofc 
Its.  200  as  stated  hy  the  plaintiff.  He  also  claimed  a  balance  of 
Bs.  711*16,  as  still  dae  to  him  on  accoant  of  a  former  transaction 
between  tiiem.    He  further  said   that  upon  an  adjostment  of 

aooount^'the  plaintiff  allowed  him  Bs.  225,  leaving  a  balance  of 
Bb.  50,  which  he  admitted  to  be  due  to  the  plaint^.    Maopher^ 

son,  J.,  found  that  the  defendant  had  paid  the  plaintiff  Rs.  1.025^ 
albd  not  Bs.  200 ;  but  he  gave  the  plaintiff  a  decree  for 
Bs.  711-15,  and  for  Bs.  225,  with  costs  on  scale  No.  2.  Tho 
defendant  appealed. 

Mr*  Lowe  and  Mr.  Bonnerjee^  for  the  appellant,  contended 
that  the  amount  which  was  held  to  be  due  to  the  plaintiff 
being  less  than  a  thousand  rupees,  the  plaintiff  was  not  entitled 
to  his  costs,  as  the  suit  ought  to  have  been  brought  in  tho 
Small  Cause  Court ;  and  that  the  lower  Court  was  wrong  in 
awarding  costs  to  the  plaintiff  without  certifying  that  it  was  a  fit 
ease  to  be  brought  in  the  High  Court  as  required  by  s.  9  of 
Act  XXVI  of  1864. 

Mr.  PhiUip$  and  Mr.  Qrsgcry^  for  the  respondent,  oontende  d 
that  the  Act  did  not  prescribe  any  particular  form  in  which  a 
Judge  was  to  certify  that  a  case  was  a  fit  case  for  awarding 
costs,  and  that  the  awarding  of  costs  merely  had  the  same  effect** 
as  if  there  was  a  certificate.  They  also  contended  that  if  it  were 
necessary  that  there  should  be  a  formal  certificate  or  order  in 
accordance  with  the  Act,  the  Appellate  Court  could  supply  the 
omission  by  certifying  that  it  was  a  fit  case  for  awarding  coets* 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  affirming  the  decree  upon  the 
findings  of  fact,  continued)— -in  objection  was  taken  that  the 
decree    being   for    a  sum    less   than    Bs.  1,000,  the  award  of 
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costs  was   erroneous,   beeaose    there    was  no  certificate  nnder 

Nqbocoomah  b.9,  Act  XXYI  of    1864.    Now  a  certificate  nnder  that  soction 
V,  may,  according  to  the  words    of  it,  be  given  at  any  time.    The 

KiwATA  Hu«.  words  do  not  require  that  it  should  be  given  inmiediatdy. 
It  says  that  oosts  shall  not  be  allowed  unless  the  Jndge  gives 
a  certificate.  The  case,  then,  is  that  the  learned  Judge  has 
made  a  decree  for  oosts  in  express  terms ;  he  says  ''  there 
will  be  a  decree  accordingly  with  costs  on  scale  2 ;''  but  he 
has  omitted  to  determine  the  question  whether  *i  by  reason  of 
the  difficulty,  novelty  or  general  importance  of  the  case, 
the  action  was  fit  to  be  brought  in  the  High  C!onrt"  We 
think  that  is  an  omission  which,  the  case  having  come  before  us 
in  appeal,  we  are  at  liberty  to  supply ;  and  if  we  consider  that 
the  action  was  fit  to  be  brought  in  this  Oourt,  we  may,  acting 
as  an  Appellate  Court,  supply  what  has  been  omitted.  We 
may  determine  any  question  which  it  was  essential  to  deter- 
mine, and  may  certify  that  it  was  a  proper  action  to  be  brought 
in  the  High  Court.  We  have  no  hesitation  in  doing  that 
because  we  have  ascertained  from  the  learned  Judge  that,  if  his 
attention  had  been  called  to  the  necessity  of  a  certificate,  he 
would  have  granted  it. 

The  appeal  must  be  dismissed  with  costs  on  scale  No.  2. 

Appeal  di9m89§d% 
Attorneys  for  the  appellant :  Messrs*  Swinhoe,  Law  and  Co. 
Attorney  for  the  respondent :  Mr«  CarapieL 
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APPELLATE  CIVIL. 


Brfon  Mr.  J%M!9  Phear  trnd  Mr.  Justice  Aiualie. 

MUSSUAf MAT  6I6EE  LUTEEFITN  and  anoibeb  ^Tudgmbht-Debtobs)        1873 

V.  RA JBOOP  SINQH  (DKCRB*-aoL»Bi) .•  ^^^*  21 


J^iMhth-'Aet  XIV  of  iS5&,  s.  iX^-^Proee^ding  to  ev\force  Decree^AppUea- 

ti(m  far  Review. 

An  application  by  a  deone-holdar  for  anview  of  judgmant  is  not  a  prooeeding 
to  aiiforoe  kit  deoree  mthtn  a.  BO  ot  Ace  XIY  of  1809  (1). 

In  this  case^  the  plaintiff  obtained  a  decree  on  special  appeal 
in  the  High  Oourt  in  1862|  which  affirmed  the  decrees  of 
the  lower  Courts  nnder  which  the  plaintiff  had  been  declared 
entitled  to  a  portion  only  of  certain  property  claimed  by  him  in 
the  sait.  The  plaintiff  made  varioos  applications  for  a  review 
of  the  jadgment  of  the  High  Court,  all  which  applications 
failed,  and,  in  Jane  1871>  he  applied  in  *the  Mnnsif 's  Conrt  to 
ezoute  the  decree  of  1862.  The  Mansif  dismissed  the  applica- 
tion on  the  ground  that  it  was  barred  by  the  law  of  limitation, 
but  his  order  was  reversed  by  the  Subordinate  Jadge,  and  th^ 
defendants  thereupon  appealed  to  the  High  Court* 


Moonsh^e  Mahomed  Toosttf  for  the  appellants. 

Baboos^BomaaA  Chunder  Mitter  and  Nilmadhub  Sein  for  the 
respondent. 

Moonshee  Mahomed  YooMuf,  for  the  appellaQts*  contended  that 
the  applications  for  review  were  not  proceedings  to  enforce  the 
decree. 

•  MfscsHaneous  Special  Appeal,  No.  816  of  1872»  from  an  order  of  the 
Judge  of  Patua»  dated  the  31^t  May,  .1872,  reversing  an  order  of  the  Subor- 
dinate Judge  of  that  district;  dated  the  19th  December  1871. 

(1)  See  Act  IX of  1871,  Sch.  I,  Na  167. 


362  BENGAL  LAW  BBPOBTS.  [?0L.  X. 


^^y^  Baboo  Nilmadhub  Sein  for  the  reapoDdent.— The  applications 

MntfuvMAT  for  review  were  bondfide'^Bipro  Dou  Oo$$ain  ▼•  Ckunder  Seekur 

^"''"ur*'"  Bhuttacharjee  (1).      [Aihsue,  J.— There  the  application  for 

V.        reyiew  waa  bj  Uie  j  augment-debtor.    F011B,  J.— *In  this  caie 

KuRoapSiHo.  ij^  decree-holder  was  trying  to  get  a  new  decree.    Is  snch  an 

endeavoar  a  proceeding  to  keep  the  original  decree  in  force  7] 
Where  a  plaintiff  appeals  from  a  decree  granting  him  only  a 
portion  of  the  relief  asked  for, .  and  the  High  Court  more  than 
three  years  after  the  original  decree  dismisses  the  appeal,  the 
.  petiod    of  limitation  would  ran   from  the  order  of  dismissal. 

[pHXAB^  J. —  In  that  case  it  would  probably  be   held  that  the 
final  decree  affirmed  such  portion  of  the  original  decree  as  was 

in  the  plaintiff's  fayor.] 

The  following  authorities  were  also  referred  to  by  the  res- 
pondent's pleader: — Thomson  on  Limitation  317»6{«6g;  and 
Shaikh  Fuzl  Immam  v.  Doolun  Singh  (2). 

« 

The  jadgment  of  the  Court  was  deliyered  by 

Phxab»  J.  (whO|  after  shortly  stating  the  fads,  coati* 
nued).— The  question  now  is  whether  the  application  for  exe- 
cution made  in  June  1871  is  or  is  not  barred  by  the  operation 
of  s.  20,  Act  XIY  of  1S59.  The  words  of  that  section  are :~ 
^^  No  process  of  execution  shall  issue  from  any  Oourt  not  estab* 
lished  by  Royal  Charter  to  enforce  any  jndgm^Mit,  decree*  or 
order  of  such  Court,  unless  some  proceeding  shall  have  been 
•taken  to  enforce  such  judgmentj  decree,  or  order,  01*  to  keep  the 
same  in  force  within  three  years  next  preoeeding  the  japplication 
for  such  execution." 

Now  it  seems  to  me  impossible  to  construe  the  yarious  appli- 
cations for  reyiew,  wbieh  were  made  to  this  Ooart>  as  proceed- 
ings to  enforce  the  judgment  of  1862y  or  any  of  the  preoeeding 
"^  judgments,  or  in  the  altematiye,  to  keep  the  same  in  force. 
The  object  of  thode  applications  was  distinctly  to  alter  the  jodg- 
ment  which  had  been  obtained,  and  to  procore  a  new  jadgment 
or  decree  to  be  passed.    It  appears  to  me  that  we  cannot,  in 

(1)  Case  No.  593  of  ld66;,  SUt  May  1867.       (2)  5  W,  B-,  Mia ,  e. 
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common  sensej   say  that   an   endeavonr  to  obtain  a  new  and  a       ^^^ 
more  favorable  jadgment   ia   a   proceeding  taken  to  enforce  or  -mvuuumat 
to  keep  alive  the  jadgment  whicb  it  is  thns  desired  to  supersede*  Bi^'^J^^'* 

Tte(IWBdli«baiieitfidtii&  Bipro  Doik  Chksa^  v.  CkuhSkr  «"• 
Seektif  Bhidtalehtifjeei{t)  iias  beetf  appealed  to  by  the  respondent. 
Bat  I  see  nothing  in  that  decision  which  tends  in  any  way  to 
sopport  the  ledpbndeiit'd  tese.  There  the  Fall  Bench  decided 
thatf  ap{]toaraito8  by 'a  decree-hofdcn^  at  tfae^  hearing  of  the  appli- 
cation for  review  in  ordei^  to'  Appose  that  appTicatiotaj  aild  to 
sastaiothe decree  which  ha  had  gotii  was  a  proceeding  taken 
for tbiB  purpcseef  keeping  his  decree  in  fdree.  It  seonis  to  me 
plain'enotigh  that  it  was  so,  tn  this  ihstatice  it  is  the  decree* 
holder  tiiniself,  who'  b  making  the '  application  for  review^  an  J 
was  using  his  best  endeavours  to  get  the  original  decree  set 
asidei  a  nd  a  new  one  made.  I  mty  add  that  one^  at  any  ntep 
of  the  applications  for  reView  was  rejected  so  far  back  a«  1866  ; 
and  in  t\^^  application  whicl^  was  made  subsequently  to  that 
date^  no  sort  of  attempt  appeara  to  have  been  made  by  the  appli- 
cant itp  ^how  good  cause  for  beipg  out  of  time.  That  fact 
alp99  would  .go  very  far  in  my  -  opininn  to  show  that  these  vari« 
ous  applications  were  not  bona  fide  proceedipgs  on  the  part  of 
the  fijppliqaQt.  Qot  however  this  may  bcj  for  the  reasons  I  have 
i|lr^^y.gi]rpn,  I  tbipk  that  the  view  which  was  ta^en  by.  the. 
Moj^f  in  this  case  was  ^o^rect^and  tl^atthe  Judge  was.  wrong  in 
coo^djsfiiqg.  that  the  applications  for  review  ought  to  be  treated 
an  proc^din^  falling  under  s.  20  taken  for  the  purpose  of  keep- 
ing the  depree  a)iv^. 

1  think  th^  execution    of    the    decree    is  barred   by  lapse  of 

time.    The  order  of  the    Judge   for    issuing  execution  must  be 

reversed  with  costs. 

Appeal  allowed. 

U>  Cwie,No.  683  of  1866 )  3A«t  May  W7. 
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Before  Mr.  Juitiee  Phear  and  Mr»  Jutitce  AUUUe. 

THE  OOUBT  OF  WARD8»  ok  mmtixtw  or  K A  BHOPBRflBSAUD  fflNQ 

i.*^*??  ,•      lAJVJ^nc  (DMtWDJksr)  v.  KUPULMUN  SING  a«d  Avoraxfi  Plur- 
^•«y.  11,  12,  ^     ^ 

13,  A  18.      .    »«)• 


iM  XXXr  of\Bh$^lMiaHo'-*Guafdian-UoHgaie  (y  deiuto  ONMium— 
Nmi$iMii^'^BegulatioM  Xcf  I70a>  Fi/  17i9,  Ji/1800,XyiIqf  IBO^, 
and  XYU  qf  laOtf, «.  Q-^NoHe^  of  Foredq^ttre. 

A  HtoAdbeisg  a  Iwiaffcie^  may  be  poiwsMd  of  property,  althoogb  1m  euuiiitako 

^  a  guardian  or  manager  duly  appointed  by  the  enprema  dTil  antiiorit|y  ;  and 
aiaoe  the  passing  of  Act  XXXY  of  1S68,  a  goardian  or  manager  oaa  only  be 
appointed  in  the  spetfial  manner  preeoribedby  that  Act.  A  de  facto  managar  caa 
haTe  no  gMat^  poWen  than  one  duly  appointed.  Whers^  therefore,  tha  mother  of 
a  Imuktk^  whohad  not  been  10  appdaled,  mor^^afl^  his  eatate  witbont  the  pravhiiia 
aaoetioii  of  the  Coort}  the  mnrtgagee'a  suit  fbr  ibreoloBare  wae^lmieeed. 

Ih  this  suit  lE^apultniiti  Siog  and  Ramdat  SiBg^  oo-plaintifbf 
saed  the  Court  of  Wards^ad  guardian  of  one  ItaaboperBhaud  8ing| 
gin  idiot,  the  parfcoWnef  of  a  ceftain  mehal,  to  foreclose  a  mort« 
gage  of  the  idiot's  share  of  the  mehal>  and  to  obtain  posaesnob  of 
the  mortgage  premises. 

The^  plaint  alleged  that^  aft^r  the  death  of  the  idiot's  failidr» 
date  nnmentioned,  Museumat  Lnkbee  Kowar^  the  mother  and 
guardian  of  the  idiot.  Was  appointed  manager  and  adminta* 
trator  of  his  estate  ;  that  the  father  in  his  lifetime  had  borrow* 
ed  money,  and  that  the  loan  efCected  by  him  at  usurious  interest 
•had  swelled  up  to  a  very  large  sum  ;  th^t  the  estate  of  the 
idiot,  in  execution  of  a  decree  of  Court  for  anoesti'al  debt,  Waa 
advertized  for  sale  ;  that  inasmuch  as  the  complicated  and  heavy 
de'  t  at  a  usurious  rate  of  interest  rendered  tte  liquidation 
fraught  with  difficulty  and  danger  of  the  loss  of  the  whole  pro* 
perty,  the  Mnssumat,  with  the  view  to  preserve  the  ancestral 
estate  of  the  idiot,  throagh  an  agent,  formally  etecutod,  in 
February  1860,  a  deed  of  bybiltdafa^  upon  which  the  plaintiffs* 
claim  was  based,  for  a  consideration  of  Rs.  26,000,  at  a  monthly 
interest  of  7  annas  9    pie   ptusB,   fraction  per  ceufc.>  stipulating 

•  Kegular  Appeal,  No.  169  of   1871,  from  a  decree  of  the  Subordinato 
Judge  of  Shahabad,  dated  the  5th  May  1871. 
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tbat  ibe  ^hole  cbnsideration  shoald  be  repaid  ut  the  end  of  ^ 
Jeyt  1276  (Jane  1869).  The  plaint  fur&er  alleged  that  the  " 
consideration-money  was  dnlj  applied  to  the  relief  of  the  estate^ 
and  that  the  plaintiffs  regularly  relived  all  the  interest  thereon 
up  to  the  end  of  Jeyt  1276  (Jane  1869)  by  the  receipt  of  rent 
from  certain  lessees  of  the  estate^  bat  that  the  Mussamat^  not* 
withstanding  the  plaintiffs'  importanities^  refnsed  to  pay  the 
mortgage-money  at  the  stipulated  period)  viz*,  the  end  of  Jeyt 
1276  (June  1869),and  that  the  plaintiffa>  therefore,  filed  an  appli-" 
cation  to  the  Judge's  Court  for  foreclosure^  and  got  the  notice 
formally  issued,  and  duly  served  upon  the  mother  of  the  idiots 
The  plaint  then  alleged  that  the  property  of  the  idiot  had 
been  placed  by  an  order  of  the  Judge  under  the  management  of 
the  Court  of  Wards,  but  nevertheless  the  money  had  been 
deposited;  and  inasmuch  as  the  period  of  time  prescribed  by 
the  law  had  elapsed,  the  plaintiffs  brought  this  suit  for  fore« 
closure  (1). 

The  written  statement  by  the  Court  of  Wards,  as  guardian  of 
the  idiot  Kashopershaud,  stated  that  Mussumat  Lukhee  Kowar 
never  was  the  bona  fide  guardian  of  the  idiot,  and  never  had 
authority  in  law  to  execute  the  bybilwafa  on  which  the  plaintiffs 
relied ;  that  she  had  in  fact  applied  to  the  Court  for  a  certificate 
of  guardianship,  but  her  application  was  rejected  on  the  8th  Feb* 
ruary  1860,  just  before  she  executed  the  deed  of  byhiltffafa. 
The  Court  of  Wards,  in  the  same  written  statement,  farther 
denied  that,  at  the  time  of  the  execution  of  the  deed*  there  was 
any  such  legal  and  ancestral  debt  as  would  be  sufficient  in  lav^ 
to  support  the  deed ;  and  also  denied  that  the  consideration* 
money  for  the   bybilwafa  was  applied  as  the  plaint  alleged.  Fur^^ 

ther,  the  Court  of  Wards  alleged  that    the  plaintiffs  procured 
the    execution     of   the    bybilwafa   by   the   exercise    of    undue 
influence,  fraud,  and  collusion,  and    that  the  value  of  the  pro-^ 
porty  pledge  was  greatly  more  than    the  alleged  consideration* 
for  the  mortgage* 

Upon  these  statements  on  the  one  side  and  on  the  other,  three 
issues  were  raised,  namely  : — 

*'  First, — Whether     Mussumat  Lukhee    Kowar,    mother    of 

(1)  The  salt  was  entitled  **  claim  to  foreclosuro  of  mortgage  and  po8seaBion,&c*' 
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^^3       EasbopersLand  (the  InnaticX  was,  on  tbe  date  of  the  admitted 

CouBToF     deed  of   bybihoafa^    the   guardian  of    the    said  lunatic  under 

WxBDk      Hindu   law  and   Goyemment  enactment^  and  as  such  legally 

KopuLMuir  authorized  to  contract  a  loan,  and  mortgage  the  lunatic's  pro- 

'  perty,  in  order  to  liquidate  ancestral  debt  s  of  the  lunatic,  and 

to  save  the  estate  from  ruin. 

"Second, — Whether  the  said  guardian,  Mussumat  Luhhee, 
did  actually  liquidate  the  ancestral  debt  of  Kashopershaud  (the 
lunatic)  with  the  Bs.  26,000  contracted  on  this  deed  or  notj 
•  6.,  whether  her  action  in  contracting  the  loan  and  execut- 
ing the  said  deed  was  for  legal  necessity  and  justifiable  or 
not. 

'*  TWrd.— Whether  the  defendant's  alleged  difference  in  the 
amount  oE  the  loan  contracted,  and  the  amount  of  the  yalua 
of  the  property  mortgaged,  would  make  any  difference  in  the 
nature  of  this  case.'' 

It  appeared  from  the  eyidence  that  Lukhee  Eowar  had  never 
been  appointed  manager  under  Act  XXXV  of  1858.  The 
proceedings  in  certain  suits  brought  by  her  for  arrears  of  rent, 
and  which  had  either  been  compromised,  or  in  which  she  had 
obtained  ex  parte  decrees,  and  certain  documents  in  which  she 
was  styled  manager  by  strangers,  or  was  alleged  to  have  So 
styled  heraelf,  were  filed  by  the  plaintiffs.  There  was  no  evi- 
dence to  show  when  Kashopershaud  became  insane,  or  who  were 
the  other  members  of  his  family,  and  the  evidence tas  to  the 
liability  of  the  estate  consisted  chiefly  of  copies  of  decrees 
against  the  idiot's  father  and  of  securities  executed  by  him.  Of 
the  latter,  Jmany  had  not  been  filed,  and  were  npt  shown  to 
the  witnesses  called  to  speak  to  the  debts  secured  thereby, 
and  to  payment  of  such  debts  out  of  the  money  lent  by  the 
plaintiffs. 

The  Subordinate  Judge  held  that  Kashopershaud  being  a 
^lunatic  could  not  inherit,  that  Lukhee  Kowar  was  sole  heir  to 
her  husband,  and  could  not  raise  any  objection  to  the  validity  of 
the  mortgage,  which,  he  considered,  had  been  entered  into  by 
her  in  Jier  proprietary,  and  not  in  a  fiduciary,  character.  He 
also  found  that  the  transaction  was  for  the  benefit  of  the  estate. 
He  passed  a  decree  in  favor  of  the  plaintiffs. 
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The  Court  of  Wards  appealed  to  the  High  Court.  ^^ 

CouBir  OB 

Mr.  Woodroffe  (with  him.  Baboo  Unnoda  Period  Banerjee}      ^^^ 
for  the  appellants.  Kupulmuk 

Baboos  lloheah  Chimder  Chowdhryy  Bomeah  Chwader  Mittef^^ 
and  Abinash  Ohunder  Banerjee  for  the  respondents^ 

Mr.  Woodroffe,  for  the  appellants. — In  order  that  a  person- 
should  be  de  jure  manager  of  a  lunatic's  estate^  he  must  be  duly^ 
appointed  under  Act  XXXV  of  1858.  Lukhee  Kowar  never 
was  so  appointed.  As  manager  de  facto,  she  would  have  had  no 
greater  powers  than  a  manager  de  jure  has^  and^  therefore,  by 
8,  14  of  the  Act,  she  could  not  mortgage  without  an  order  of 
Court.  But  there  is  no  evidence  on  the  record  to  show  that  she- 
was  even  de  facto  manager  with  the  exception  of  certain  docu- 
mentSy  in  which  she  is  styled  manager  by  third  persons^  or  is 
said  to  have  so  styled  herself. 

Assuming  that  there  was  a  valid  mortgage,  there  has  been  na 
proper  notice  of  foreclosure  under  Regulation  XVII,  s.  8,. 
which  provides  that  the  notice  shall  be  sei'ved  on  the  mortgagor 
or  his  ^'  legal  representative.'^  The  guardian  of  a  lunatic's- 
person  is  not  necessarily  his  legal  representative — Kiahery 
Bullubh  Muhta  v.  Belasoo  Commur  (I).  Moreover^  the  evidence- 
does  not  show  that  there  was  any  service  on  Lukhee  !Cowar 
as  guardian.  The  words  ''legal  representative" are  very  strictly 
construed  by  the  Court;  Macpherson  an  Mortgages,  p.  177^ 
Service  on  a  person  believed  to  be  the  legal  representative 
is  not  8uffictent*--7c{.,  181,  citing  Cheydee  Lallv.  MiMsumat 
Choonya  (2).  In  Ras  Muni  Dipiah  v.  Pran  Kishen  Dae  (S).^ 
the  mother  was  guardian  de  facto  and  dqure. 

The  plaintiffs'    mortgage-deed  disclosed    the   existence^   of  a  • 
cestui   qui    trust ;  see    Pitcher    v.  Rawlins    (4).     The    learned 
Counsel    commented    on  the  evidence   as  failing  ta  support  the* 
plea  of  necessity   and  referred  to    the  following    cases — Tilu^h 

(1)  »  W.  B.,  t30.  (3)  4  Moore's  T.  A  ,  39«. 

(2)  6  S.  D.  A.,  N.  W.,:278.  \^  L.  B„  7  Ch.  App^  ^69. 
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^y^        Roy  V.  Fhoolman  Bcyy  (1)   and  U%i8sumai  Bukahan  v.  Mussumat 

OccBTov     Maldai  Kooeri  {2). 
Wards        Baboo  Mohesh  Chunder  Chowdhry  for    the  respondents. — Lnk- 

KuFULMUw  hee  Kowar  was  the  natural  pruardian  of  her  lunatic  son,  and  aa 
**«,  such  the  manager  of  his  estate.  The  evidence  shows  that  she 
was  in  several  instances  sued  as  manager,  and  that  she  her- 
self had  successfully  brought  suits  for  rent  in  that  capacity. 
A  t  the  date  of  this  mortgage,  she  was  the  de  facto  manager  of 
the  estate,  and  the  absence  of  a  de  jure  title  will  not  invalidate 
the  transaction — Hunoomanpersatul  Panday  v.Mussumat  Babooee 
Munraj  Koonweree  (3),  Lalla  Boodhmul  v.  Lalla  Oowree  8unr 
Jcur  (4),  and    Gunga  Perahad  v.  Phool  Singh  (5).      Act  XXXT 

(1)  7  W.  R,,  450.  Peraaad,  Hnr  Feraaad,  and  Chooa  LaII. 

(2)  3  B.  L.  R„  A.  C,  423  Duryo  Lall't  defence  ia  that  he  did  not 

(3)  6  Moore's  I.  A.,  393.  execute  the  bill  of  sale  at  all.    The 

(4)  4  W.  R.,  71.  defence  of  his   brothers  is,  Istly,  tKa€ 

Dnryao  Lall  never  executed  the  deed  of 

(P)  Before  Mr-  Jwtiee  BayUy  and  Mr,    sale ;  and,  2ndly,  that  if  he  did  execute 

Justice  Macpherson,  it,  bis  act  is  not  binding  upon  them* 

The  appeal  3252  is  by  Duryao  Lall, 

GUNGA  PERSHAD  and  othxrb  (Dbf-    who,  both  the    lower    Courts  harioi? 

XNDAKTs)  V.  FHOOL  SINGH  and  othkks    found  against  him  as  to  the  fact  of  his 

(Plaintiffs)  .•  haTin^;  sold  the  property  to  the  plaintiff, 

contends  that  the  judgment  of  the  lower 
The  Zrd  Jtdy  1868.  Appellate  Courtis  insufficient,  inasmuch 

at  it  does  not  show  that  the  Principal 

Alienatio3iiy,&&tBJ0^xiOuardi<m''Nece88%ty    Sndder  Ameon  took  into  oonsideartion 

Baboos  AfiModa  Vrosad  Banerjee,Chun-    all  the  evidence  adduced  by  the  defend- 

der 'M.adhai  Qliose,  Klielter    NduthBote    ant.    There  is  nothing  whatever  in  this 

Kilmaihib  Sen  ,  arktBoop  Nath    Boater jse    objection,  for  there   is  nothing  to  lead 

for  the  appellants.  me  to  suppose  that  the  evidence  upon 

Baboos  Onoocod    Chimder  'M.ookerjee    this  issue  has  not  been  fully  considered 

and  £^aZZyifohtml>o«8  for  the  respondents    by  the    lower   Appellate  Court.     The 

Thk  judgment  of  the  Court  was  deli-    appellants,  GungaPersaud,  Her  Persand, 

▼ered  by  and  Choi  a  Lall,  contend  that,  even  if  the 

M&CPHSBSOK,  J. — These  two  appeals,    kabala  was  executed  by  PuryaoLallas 

Nob.  8227  and  3252,  are  from  one  judg-     their  guardian,  it  is  not  binding  upon 

ment*    The  suit  is  brought  to  recover    them  for  two  reasona :  Istly,  because  hA 

^   possession  of  certain  property  under  a    Mras  not  their  legal  guardian,their  father 

kabala  dated  May  1861,  which  was   er-    being  alive  at  the  time  of  the  execntioa 

eoated  by  the  defendant^  Dnryao  Lall    of  the  deed  ;  Sndly  beoaose  there  waff 

for  himself  and    as  guardian    of    his    no  such  necessity  for  the  sale  as  makea 

minor  brothers,  the  defendants,  Gunga    it  binding  upon  them. 

^Special  Appeals,  Nos.  8227  and  3262  of  1861,  from  thedecreea  of  the  Principal 
8iidder  Ameen  of  (iya,  dated  the  6th  September  1867,  ftffirmiwg  the  decrees  of  th» 
Suuaif  of  that  district  dated  th«  23rd  May  1867. 
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of   1858  does  not  wholly   repeal  the  old  law  relating  to  tlie 
property  of    lunatics.     Regulation  X  of    1793,  the  first    enact- 
As  regards  the   objection  of   Duryao    the  charge  had  it    emanated  from  a  d» 
Lall's  not  being  his  brother's   goardian,    /ac^o  and  citf^'ure  manager)    affected    by 
the  first  objection  which  I  have  to  make    the  want  of   nnion  of  the    de  facto  with 
is  that  this  plea  was  not  raised  in    the    the  de  jura  title."    In  the    present   in- 
Gf )art  of  firstinstanoe ;  and  that^althongh    stance  the  Principal  Sndder  Ameen  finds 
it  was  mentioned  in  the  written  grounds    as  a  fact  that  Dnryao  Lall    for  himself^ 
of  appeal  filed  in  Conrt  of  the  Principal    and  as  guardian  of  his  minor    brothers* 
SndderAmeen,no  issue  was  fixed  raising    executed  the  kabala,   and  that  the  con- 
the  question.    The  objection    taken    to    sideration-money  was  fully  paid,  and  it 
Bnryao  LalVs  being   their  guardian,  in    is  clear  from  the  judgment  of  the  Prin- 
the  Court  of  first    instance,    was  based    cipal  Sudder  Ameen  that  Duryao    Lall 
only  upon    the  ground  that  he  had  not    was   in    this  matter  acting  as  de  facto 
obtained  a  certificate.  If  the  defendants    guardian  of  his  minor  brothers, 
wished    the   lower   Appellate  Court  to        There  remains  the  question   whether 
decide  the  question  whether  Duryao  Lall    any  sufficient  necessity  for  the  sale  has 
was  or  was  not  their  guardian, when  their    been  proved.  As  reftards  this  point, their 
father  was  alive,  it  was  their  business  to    Lordships  of  the  Privy  Council  observe  in 
have  seen  that  that  issue  was  distinctly    Hunoomanpertaud  Tanday  v.  Musaumat 
raised,  and  to  have  taken  steps' to  eiisure    Sabooee    Munraj      Koonweree   (h)    that 
its  being  raised  if  the  Principal  Sudder    ''where  the  charge  is  one  that  a  prudent 
Ameen  did  not   raise    it    himself.    As    owner  would  make,  in    order  to  benefit 
matters  stand,  there  is  nothing  to  lead    the  estate,  the  bonAJide    lender   is    not 
ns  to  suppose  that  the  Principal  Sudder    affected  by  the  precedent    mismanage- 
Ameen's  attention  was  ever  drawn  to  the    ment  of  the  estate.    The  actnal  pressure 
fact  that  their  father,  and    not  Duryao    on  the  estate,  the  danger  to  be  a7erted,or 
Lall,  was  alleged   to   have    been   their    the  benefit  to  be  conferred  opon  it,i8the 
guardian  at  the  time  when  the  sale  was    thing  to  be  regarded.    Bat,  of  course,  if 
made.    But'  supposing  that    the  father    that  danger  ari8e«,or  has  arisen  from  any 
was  alive  at  that  time,  it    appears  to  us    misconduct  to  which  the  lender  is, or  htis 
that,  if  Dnryao  Lall  was  de  facto  acting    been,  a  party,  he  cannot  take  advantage 
in  the  matter  as  the   guardian    of  his    of  his  own  wrong,  to  support    a   charge 
hro4her8,ihe  plsintiff's  title  would  not  be    in   his    own   favor,   against    the  heir, 
bad  so  far  as  this  objection  is  concerned,    gronnded  on  a  neoessity  which  his  wrong 
In  KwMomanpwBand  Panday  y.  JfiM-    has    helped  to  cause.    Therefore,    the 
9wmat  Baboo€$    ^wtroj  Koomoeree    (a)    lender,  unless  he  is  shown  to  have  acted 
their  ^rdships  of  the  Privy    Council    maid  /ide,  will  not  be  affected,  though  it 
expressed  their  opinion  that  a  sale  made    be  shown  that,  with  better  management^ 
by  a  de  facto  guardian    under    pressing    the  estate  might  have  been  kept  free  from 
necessity  would   be  good.    Their  Lord-    debt."    In  the  present  cise,  the    lower 
ships  say  : — "Under  the  Hindu  law,  the    Appellate  Court  says  :—"  In  this    case 
tight  of  a  bondJSde  incumbrancer    who    the  guardian,  in  order  to  save   an  entire 
has  taken  from  a  de  facto  manager   a    property  whioh  was  is  danger    of  being 
oharge   on   lands  created  honestly,  for    mined,  sold  a  portion  thereof,  and  thus 
the  purpose  of  saving  the  estate,  or  for    saved  the  entire  property,  that  is  to  say,, 
the   benefit   of   the  estate,  is  not  (pro-    he  saved  it  by  selling  a  part   of  it,  and 
▼ided  the  circumstances  would  support    applying  its  purchasQ'*mouey  to  the  ex* 
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(a)  6  Moore's  I.  A.,  393,  at  p.  412. 


(b)  Id.,  p.  423. 
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ment  on  the  subjecfc,  dealt  with  disqaalified  praprietor8»  however 
the  disqualification  might  arise^  bat  it  only  applied  to  proprie- 
tors of  entire  estates  paying  revenue  immediately  to  Govern- 
ment.  Regulation  Y  of  1799  was  the  first  law  relatin^r  to  pro- 
prietors of  estates  like  this.  That  has  been  repealed  as  to 
minors  by  Act  XL  of  1858^  but  it  is  still  in  force  with  respect 
to  idiots  and  lonatics.  By  s.  3^  when  the  heir  of  a  person  dying 
intestate  is  incompetent,  and  not  under  the  superintendence  of 
the  Court  of  Wards,  ''his  guardian  or  nearest  of  kin,  who,  by 
special  appointment,  or  by  the  law  and  usage  of  the  country,may 
be  authorized  to  act  for  him,  is  not  required  to  apply  to  the 
Courts  of  Justice  for  permission  to  take  possession  of  the  estate 
of  the  deceased  as  far  as  the  same  can  be  dons  without  violence 
and  the  Courts  of  Jnstice  are  restricted  from  interference  in 
such  cases."  Regulation  I  of  1 800  provides  for  the  appoint* 
ment,  in  certain  ca«es,  of  guardians  other  than  the  next  of  kin  of 
minor  lunatic  or  idiot  proprietors  of  shares  in  joint  undivided 
estates  not  under  the  Court  of  Wards.  [Phsab,  J. — ^It  is 
necessary  for  your  case  that  the  lunatic  should  have  been  an 
adult  and  sane  when  he  took  the  estate,]  Act  XL  of  1858j 
8.  2,  provides  that  ''  the  care  of  the  persons  of  all  minors  (not 
being  European  British  subjects)  and  the  charge  of  their  pro- 

penses  incnreJ  in   a   suit    bronght   aa  beneficial  to  the  wbole  estate,  we,  ait- 

againab  tbe    whole    estate.    This   was,  ting  in  special  appeal,  cannot  say  that 

therefore,  an  act  every  way  beneficial  to  there  is  anything  wrong  in  that  finding 

the  minor,  and  oonspqnently  the  sale  of  nierely  on  a  oonaLdaratiQn  of  the  possibi- 

his  share  by  his  guardian  is  fit  to  beheld  lity  that  it  might  have  been  eqaaUy 

▼alid  by  theOonrt."    There  is  an  express  beneficial  to  the  estate  if  the  soit  had 

finding  here  that  the  sale  totheplahit-  not  been  institated  tiU  the  minor  bro- 

ilTs  was  beneficial  to  tlie  estate,and  that  there  had  attained  theif  fall  age. 
the  necessity  which  called  for  it    arose        On  the  whole,  the   lower   AppeRate 

ont  of  a  suit  which  was  pendiog  at   the  Coart  finding  as  a  fact  that  the  deed  oC 

time.    It  appears  from  the  statement  of  sale  was  executed  by  Dnryao   liall   for 

the  pleader  for  the  apeotai   appellants  himself  and  as  de  facto  guardian  of  hia 

that  the  suit  was   hroogbt  by    Duryao  brothers,  and  the  Court  further  finding 

*  Lall  for  himself   and   for   his  minor  thatf all  ooasidavatioQ  was  paid,aad  that 

brothers,  in  order  to  have  it  declared  that  the  money  paid  was  applied  for  the  beM-* 

a  certain  tenure   set  up  by   one   Baout  fit  of  the  property,  and  that  the  transSo- 

fiahoy  was  not  a  moknrari  tennre ;  and  th>n  was  beneficial  to  the  minors,  I  think 

that  Dnryao  Lall  was  eventually  success*  that  the  judgment  of  the  lower  Appel* 

ful  in  that  suit.    This  being  so,  and  the  late  Court  most  be    upheld,   and   both 

lower  Appellate  Court  having  found  as  thcRe  special  appeal^  ma9t  be  disn^aaed 

a  fact  that  the  bringing  of  the  suit  was  with  costs. 


TOL.   X.]  HIGHOOUHT.  371 

perty  shall  be  subject  to    the  jarisdiction    of  the    Civil  Court.*'        ^^"^^    • 
This  provision  is    wholly  wanting    in  Act  XXXV  of    1868,  and 
it  is    submitted  that,    under   Regulation    Y  of    1799,  the  Civil     Coubto? 
Court  is  prevented  from  iaterferiog   in  the  management.   It  is  not         ^^* 
necessary  for  all  purposes    that  the  guardian    of  a  minor  should    Etjpulmuit  : 
have    a    certificate— Jifti^^uma^    Shooghury    Koer     v.    Boahisht 
Narain  Singh  (I),  KTid  tixQ    same  principle  applies  to  lunatics-— 
Ooureenath  v.   The  CoUeetor  of  Monghyr  (2). 

The  notice  of  foreclosure  was  rightly  served  on  the  mother  : 
till  the  estate  was  vested  in  the  Court  of  Wards,  she  was  the 
'Megal  representative"  within  s*  8  of  Regulation  XYII  of  1806—- 
Baa  M rmi  Dibiah  v.  Pran  Kishen  Dae  (8).  She  was  so,  at  least, 
if  the  mortgage  was  rightfully  made,  and  that  would  depend 
upon  whether  it  was  necessary.  The  necessity  is  abundantly 
ahown  by  the  evidence. 

Baboo  Bomesh  Ohunder  M  iiter  on  the  same  side. — ^ITnder 
Regulation  V  of  1799f  a.  3,  Lukhee  Kowar  was  the  legitimate 
guardian  of  her  son.  Act  XXXV  o|  1858  does  not  necessitate 
the  appointment  of  managers  in  all  cases,  or,  in  other  words, 
there  may  be  managers  competent  to  act  who  have  not  been 
appointed  by  the  Court.  S.  14  only  applies  to  managers 
80  appointed.  [Phiar,  J. — Then  it  was  a  mistake  of  Lukhee 
Kowar  applying  for  a  certificate,  since  its  sole  effect  would 
have  been  to  limit  her  powers  7]  Yes  :  when  s.  14  does  not 
apply,  the  manager  may  lawfully  alienate  without  the  Court's 
permission,  provided  there  be  necessity  ;  as  to  what  constitutes 
necessity,    see  Bunoomanpersaiid  Panday  v.  Mtieeumat  Babooee 

Hunraj    Koonweree    (4).     [Pheab,  J. — Regulation    Y   of  1799 

• 

gives  no  power  of  alienation  j  it  only  entitles  the  lawful  guar* 
dian  to  possession  without  stating  who  is  the  lawful  guardian  : 
moreover,  the  Regulation  only  applies  to  cases  of  inheritance.] 
By  the  Hindu  law  the  mother  would  be  the  lawful  guardian  of 
a  minor,  and  I  submit  that  by  analogy  she  would  be  the  lawful 
guardian  of  a  lunatic. 

Lukhee  Kowar  was  the  de  facto  manager,  and  in  point  of  prin- 
ciple, there  is   no  distinction  between  a  person  rightfully,  and  a 

(1)  8  W.  R.,  331 .  (3)  4  Mooro's  I.  A.,  392. 

(2)  7  W.  R..  5.  (i)  6  Moore's  I.  A.,  333. 
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Ifi73  person  de  facto,  in  posBession—Eunoomanpersaud  Panday  v. 
"cixjOT  OF     Mussumat     Bahooee    Uunraj    Koonwwres  {I) .     [Phbab,   J.— It 

Wards  g^ea  to  the  hma  fides  oi  the  transactions.  The  lender  mnsft 
KtrtuLMUH   believe    not  in    the 'necessity  only,    bat    also  that  the    rfe/acto 

®*'*®'       manager  has  the  legal  right  to  borrow  J 

Ur.Woodroffe    in  reply.— Elegalation  V   of  17P9   deals    only 
with  cases  of  testacy  and  intestacy,  and  has  reference  to  the  time 
when  the  inheritance  opens.    If  s.  8  applies  to  cases  of  lunacy,  it 
is  in  conflict  with    the  rule  of  Hindu  law  which  preyents  a  luna- 
tic from  being  heir.    The  person    entitled    to    take  possession 
under    that  section  was  not  invested  with  the  powers  of  a  guar- 
dian, still  less  with  those  of  an  owner.     Being  found  too  general 
in  its  terms.  Regulation  I  of   1800  was  passed  to  provide  for  the 
appointment  of  guardians,  but  it  did  not  constitute  the  guardian 
manager  of  the  lunatic's  estate.     Then  came    Regulation  XVII 
of  1805  for  the  appointment  of  managers  ;  s.  5  provides  that   the 
guardian    appointed  by    will  or    by  the    Civil    Court  shall  be 
manager,  but  it  itentionally  omits  the  person  who   takes  posses* 
sion   as  next  of  kin.     Such  persons,  therefore,    had  no  greater 
powers  than   those  conferred  by  Regulation  V  of  1799,  f.6.,  they 
are   only  empowered  to   take  possession.     There  is  moreover  no 
evidence  that  Lukhee  Kowar  was    next  of  kin  to  her  son.    Act 
XXXV    of  1858    consolidated    the    law    relating    to    lunatica. 
Unlike  Act  XL  of  1848,  it  does  not  repeal  any    portion  of  Regu- 
lation V  of  1799,'but  for  this  simple  reason  that  that  Regulation 
was    not  passed  in  pa/ri   materia.    It  is    contended    that  Act 
XXXV  of  1858  vested    the  Civil  Court    with  an    <5ptional  juris-* 
diction,  but  the  word  '^  may ''  used  in  s.  2  and  the  following  sec* 
tions  must  be  oead  ''shalP'— Dwarris  on  Statutes,  712  ;  Orake  r. 
Powell  (2)  and  Anand   Chandra  Pal   v.    Panchilal   Sarma  (3)  ^ 
Neither  by    English,  nor  by    Hindu  law,   is  there  any   analogy 
between    the  cases    of  minors    and   lunatics  ;    the  nullity  of  a 
minor's  deed  must  be  specially  pleaded^  that  of  a  lunatic  is  admis- 
sible under  the  general    issue — Thompson  v.  Leach  (4),  Yates  v. 


(1)  6  Moore's  I,  A.,  393.  (3)  5  B.  L.  R.,  691. 

(2)  8  E.  &  B.,  210,  (4)  2  Ventr.,  198. 
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Bom    (I).     Chwi^emiith    r.  The  Colhctar  6f  Mo^hyt  (2)  fa     1«78 
tKstioguisfaable  from  the  ptMentoase:  there  tiie  aliBnation  was    oovsror 
by  the  kurta  of  an  mndivided  Hitadti  family.    An  eBqoiry'into      Warm 
the  borrower's. aathority  forms  an  essential  element  in  the  h$na  kvwvzuv^ 
fidea  of  a  loan  like  this.  ^"^* 

Cur^  adf).  vuli^ 
The  judgment  of  the  Coart  ^as  d^vered  by 

)?HEAB^  J.  (who  after  stating  the  pleadings  tod  issnes 
as  above,  continned).— ^The  case  has  been  fully  tried>  and 
the  SnboMinale  Judge  has  given  a  deci^ee  in  faVor  of  the 
plaintiffs.  His  judgment  is  celrtainly  in  some  respects  remark^^ 
able.  He  says  :-«^'  It  is  ftn  admitted  fact  that  the  defendant  is 
a  Innatic ;  he  is  not,  therefore>  legal  heir  of  his  father,  ttnt 
his  mother  is  the  sole  heir  of  Chowdhry  Eissendyal  8ing» 
deceased.  *  *  ^  It  is  patent  that  the  luilatio  has  no 
locus  9t(mdi,  and  that  his  guardian  ahd  proxy,  as  a  matter  of 
law,  cannot  raise  any  objection  as  to  the  legality  and  Validity  of 
the  transaction.  It  is  matiif est  from  the  above  that  the  InnatiO 
is  not  the  heir  of  his  late  father,  and  that  his  mother  is  the  heii^ 
under  the  shastras.^'  the  Subordinate  Jndge^then  argues  that| 
although  the  Mussumat  did  in-  fact  execute  the  deed  as  if  on 
behalf  of  her  son,  yet  ''the  contract  was  made  in  her  proprie« 
tary,  and  not  in  her  fiduciary^  character,  and  therefore  the  con* 
tract  was  not  vitiated  on  that  account^'  The  lower  Court 
says  that  its  findings  on  this  head  "  are  sufficient  for  the  dis- 
posal of  the  case^^'  and  accordingly  it  gives  a  decree  to  the  plain- 
tiffs for  possession  of  the  mortgaged  premises>  together  with  costs* 
It  thus  appears  to  have  altogether  escaped  the  notice  of  the 
Judge  that  the  suit  was  brought  against  the  idiot  alone,  as 
represented  by  the  Court  of  Wards,  and  that  the  Mussumat,  his 
mother,  was  no  party  to  the  suit  in  any  way.  tf,  therefore,  the 
Courtis  finding  that  the  property  did  not  belong  to  the  lunatio 
be  correct,  still  the  plaintiffs,  in  order  to  succeed,  must  make  out 
their  own  title  to  possession,  and  that  they  cannot  do  on  the  facts 
(l)2Str.>1104.  (2)7W.R.|5. 
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iWiz '-      whieb  they  tiieiii8elve«  pitfc  tomnxd,  withoak  ihawing  loiMUmsig 
CouM  or  "  more  than  the  mortgage  made  to  them  of  the  property  by  U» 
^^'      real  ovner )  they    most,  in  addition^  ihow  that  the  ml  owMr'a 
XvpvumN    equity  of  redemption    has  been  foreeloted,  eo  that  the  fall  Mb 
to  the  property  and  to  possession  ot  it  has  passed  to  them.    Bafe 
obviously  they  oannot  do  this,  beoaose  no  suit  for  the  purpose  of 
foreclosing  the  equity  of  redemption    has  been  brought  against 
the  owner  ezoepting  this  suit ;    and    if  the  lunatic  be  notf^the 
owner  of  the  estate,  this  suit  is  worthless  for  the  purpose  of  fore- 
closing the  real  owner's  equity  of  redemptioUj  and  conaqnently 
that  equity  is  still  outstanding.     It  would  seem  clear,  therefore* 
thatr  on  the  fiadiog  which  the  lower  Court  has  come  to,  it  ought 
to  have  dismissed  the  suit  with  costs. 

But,  further  than  this,  it  is  beyond  question  of  the  essence  of 
th^  plaintiffs'  suit  that  the  property  belongs  to  the  lunatic,  and  I 
need   not    say    that,  according  to  Hindu  law,  a  lunatic    may 
possess    property.     No  issue  was   raised  in  the  first  Courts  or 
suggested  by   either  party  for  any  purpose  connected  with  the 
suit,   relative  to  the  lunatic's  ^proprietary  right,     llie  Subordi- 
nate Judge  was,  therefore^  quite  wrong  in  raising  himself  for  the 
first    time    in    his  judgment  an  issue  of  fact  <  f  this  hind,    and 
then  determining  it  upon  the  evidence  before  him,  notwithstand- 
ing that  the  parties  did  not  themselves  desire  it,  and  had  not 
had  an  opportunity  of  bringing  any  evidence  to    bear   on  the 
point.     It  might  well  enoncrh    be  in  this  case,  and  would  accord 
with  all  the  facts  that  are  stated  or  proved,  that  Eashopershaud 
became  insane  after  he  had  succeeded  to  his  father's  property. 
As  the  case  stands,  we  must  certainly  take  it  that^the  property 
which  wss    mortgaged  by  the  Mussumat  to  the  plaintiffs  waa 
at  the  time  of  the  mortgage  transaction   the  property  of  her  son 
Easbopershaud,  and  that  he  was  then  an  idiot  or  lunatic.    It 
therefore  becomes  necessary  to  enquire  what  was  the  state  of 
•  the  law  at  the  period  when   the  mortgage  was  effected,  so  far 
as  it  bore  upon  the    matter    of  the    alienation  of  the  lunatic'a 
property. 

Now  I  apprehend  it  is  quit  clear,  as  I  have  already  said,  that 
a  Hindu  being  a  lunatic  may  nevertheless  have  property,  even 
though  he  is  not    capable  of    teking  property  by  inheritance  iu 
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the  event  6£  his  beingf  Itttiatie  at  the  time  when  the  iikheritanoe 
opeUft  te  hifliv  Bat  if  m  laMtio  bee  prope  ttf,  it  ie^  t^en,  I  thilik^ 
<|«lile  Mfteift  tfaathf  Hindti  law  he  cannot  htnsell  make 
tAHd  eontrebte  bindieg  either  on  himself  or  on  hia  properiy» 
If  it  18  necessary  to  refer]t^  authority  for  this  pnrpese,  it  may 
be  foand  in  Henn^  both*as  giren  in  Sir  William  Joned'  edition^ 
and  in  the  text  given  in  Ootebrooke's  Digest.  't\i6  text  11  in 
the  2nd  Book,  eh.  2^  s«  1  of  Colebrooke^s  IKgest,  headed 
MenUy  rans  thns  :— '^  A  contract  made  by  a  person  intoxicated 
t^  insane,  or  grievously  disordered,  or  wb'olTy  dependent,  by 
aa  iafiaat  or  dacmpit  old  man,  or  by  a  person  withont  aixthority^ 
is  utterly  null."  Again,  the  following  text  of  Yajnavalkyn  :«^ 
^'  A  contraet  made  by  a  person  intoxiteted  or  insane,  or  griev^ 
oosly  disordered,  or  disabled,  by  an  infant,  or  a  man  agitated  if 
fear  or  this  like,  or  in  the  natae  of  another  by  a  person  withont 
author  ity»  is  utterly  nulL" 

Therefbre,  all  dealings  wiMi  the  property  of  one  who  is  insane^ 
If  dtelings  oan  be  effected  so  as  to  be  valid  and  binding  upon  it,. 
j^and  obvioady  s  neh  property  needs  to  be  manati^ed  as  much  as 
any  ot^er),  must  be  made  by  the  hands  of  a  guatilian  or  tk 
manager ;  and  the  Hindu  law,  as  I  understand  it,  recognissed 
thte  aecessity  qtiibe  as^  early  as  it  laid  down  the  disqnaliflca- 
donS  'Which  1  have  referred  to  ;  and  1  think  it  is  nndoubteS. 
thit  (to  adopt  the  generalization  of  Sir  Thomas  Strange)  the 
nuprem'e  ctv3  power  is  the  authority  to  appoint  an  efficient, 
inanagef  and  guardian  of  a  disqualified  person's  prop^Hy, 
in  t  iS  Grange,  oh.  9,  bl.  4,  Sir  Thomas  Strange  says  :-« 
^  With  respect  to  tbe  relation  of  guardian  and  ward,  tho  king*. 
tis  he  is,  by  the  ttindn  law,  failing  all  others,  the  nltknate  heir- 
-tff  all,  Bmhmitis  excepted^  so  is  he,  to  an  extent  beyond 
Srtiat  is  recognised  by  us  in  6ur  Court  of  Chancery,  tbe  uni- 
'versal  superintendent  of  those  who  cannot  take  care  of  them"* 
ielvi93.  In  this  capacity  it  rests  with  him,  t.  e,,  with  the  judicial 
poWers  exercising  for  him  this  branch  of  his  prerogative,  to 
select  for  the  office  the  fittest  among  the  infant's  relations  ;  pre* 
tarring  always  the  paternal  male  kindred  to  a  maternal  ancestor 
or  female.*'  For  this  position.  Sir  Thomas  Strange  refers  to^ 
MeuQj  oh.  8,  si.  27^  and  also  to  siomo  texts  in.  Colebrooke's  Digest 
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^873       gia.  27    and  28    of   Menu's    8t1i  oh,    run   thita  :    27.— ''The 

Oovftr  or    property  of  a  skidont  and  of   an  iufimt^    whether  hy  deeoeot  o^ 

^A*M      otherwise,  let  the  king  hold  in  his  custody,  nntU  the  owiMr  shall 

KvniMvv   have  ended  his  studentship,  or  until  his  infancy  shall  have  oeasad 

^^       in    his  sixteenth   year."    28.— ''Equal    care  must    be  taken  of 

barren   women,  of  women  without  sous,  .whose   hnebaoda   hav^ 

married  other    wives,    of  women   without    kindred,   or  whoae 

husbands  are  in  different  places,    of  widows  true  to  their  lords» 

and   of    women  afflicted   with  illness."    And    the  propriety  of 

giving  an  extension  to  Menu's  words  such  as  to  make  them  ap- 
plicable in  regard  to  all  persons  inoapable  of  taking  care  o( 
themselves^.as  Sir^Thomas  Strange  has  given  it,  has  been 
recognized  many  times  in  this  Court.  I  will  only  now  refer  to 
a  case  which  was  quoted  by  both  sidee  in  argument  befiore 
us,  namely,  Oaureenathv.  The  Collector  o/Mon^yr  (!)• 

No  doubt,  the' Court,  when  representing  the  supreme  authority 
in  appointing  a  guardian,^is  bound  to  choose  the  fittest  and  moet 
proper    person  from   among    the  disqualified  person's  relatJieaF 
who  can  be  found    for  the  purpose,  and  in  this  sense  it  has  been 
recognifled   that  the  father    is  the    legal  guardian    of  his  minor 
children,  in  default  of   the  father,  the  viotber,    and  ao  on«    The 
technical  term  thus  arisiug-— legal  guardians-was  used    in  BXgv^ 
ment  before  us,  and  insisted  upon  with  some  force  for  the  purpose^ 
as  I  understood  the  learned  pleaders,  of  leading  the  Court  to  ih# 
oonolusion  that  the  mother,  in  this  particular  case,  was  by  Hindu 
law  the  guardian    dejure  in   the  sense  which  the  Privy  Council 
aeem  to  have  given  to  that  phrase    in  the  new  celebrated  oaso->' 
JBunoomanpereaud  Panday  v«  Maeaamat  Bdbooee  Munruj  Koon^ 
toeree  (2).    Bat  it  seems    to  me   that,    according  to  ,  the   tme 
principle  of  Hindu    law,  the  legality    of  the    guardianship  ulti- 
mately depends  upon   the  appointment  to  the    office  of  guardian 
by   the   supreme  civil  authority    as  represented  by  the    Court* 
The  guardian,    when  thus  duly  appointed,    no  doubt,  has  certain 
powers  of  dealing  with  the    disqualified  person's    estate,  and  of 
making  contracts  with,  respect  to  it   which  shall  be  as  binding  as 
if  they  bad   been  made  by   the  owner  himself.     And  it   may,  I 

(1;  7  W.;b..  5,  (2J  6  Moore's  I.  A.,  393^ 
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soppase,  be  taken,  ton  e  general  rale  of  eotQity  tbafc  any  one  deal-^  ^ 
iagbM&  fide  ior  valuable  ooMideraMoo  with  one  who  iB.de  facto 
goacdiktt  mihiii.  the  limited  of .  ibe  (fowen  whioh  eaoh  a  goardiafi^ 
ifaetiagifa  fKra/wonldliaTO  in  eespeotof  his  ward^-prepertj^ 
«i|l  be  reliaNred  from  the  neoessitj  ofenqoirmg  whether  the 
de/aofoghavcliaii  in  abo  ol^  ;  utid  gtiardian,--^hAt  h,  whether  h^ 
was  originally  dnly  appointed  or  not.  ' 

Tip  the  to  year  18S8»  no  sp'edial  rnles  or  enacttnebte^  as  fair  as 
I  am  awjAre/eocibted  to  jgorem  the  aotion  of  the  .Oonrte  in  the 
matter  of  appointing  a.  guardian  or  manager  f  or- tf- limatio  genei^ 
aUy. .  WO'  bik^e  on  ithie  p^int  been  referred  to « the  BegKl^iiim 
passed  in  IT^^,  and:  .to.  4wQ;<Mr:  three  other  BagnlaMons  passed 
^obseqaently « ;  Bat  I  think  it *is  .  ^  admittedl)y  b6th  sides  lh«t 
there  was  no  Ant  .arhfoh  <  i^s  •  gmierally  af>plidabl0  to  'atl 
oasea.dl  Innahuoaimtil  i  thardata' of  tim  {Mtssing  of  thoAdt 
ZXXVof  .185&  Ndw,.  by  that  :Aot,  a  particular,  oonarse  is 
madsed  out  for.the  Conrt  to  pnrSae  /in  regard  to  appointing  a 
gimndian  -or  a  .maaager  ,<d  the  lonatio's  ettate ;  and  I  apprehend 
that/  IdSbev  the  jdate  af  the.  passing  of  this  Aet/an  appointment  pf 
mgoardian  or  manag^c  of  a  innatic^sestatld  oonld  not  be  properly 

effected  in  any  other  mamoenthan  (nthespeoial  manner  |)re8cribed 
by  that  Aot^Possibly,  ihongh  as  to  this  t  desine  to  express  no 
jndiaial  bpimion,  evoo  sinoe  the  passinfg  of  that  Aet,  third  parties 
sasrp,  under  some  dvcumstanees,  be  held  to  have'  dealt  b<m&  M^ 
with  a  ttianager  aotibg  defitcto  not  dnly  appointed/ and  on  thaf; 
grenh^  hB  r^ei^ed,  ^oder  'the  general  principled  of  equity  to 
which^I  haye'k^ferrbd,  from  the  necessity  of  enquiring  whether 
or  net  the  i§  facto  ihanager  is  also  de  jure  manager/  provided 
always  ihe  dealitig  in  question  falls  within  the  area  for  which  a 
^/tti^-maoageir  has  uhcfoubtedly  powers  to  deal  in  respect  of  his 
ward's  propertyJ  But  in  the  present  case  it  is  all-impori»int  to 
beai^  in-  mind  that  thb  A6b  of  1858  not  only  prescribed  a  parti- 
'4Mdar  proeefeding  as  the '  method  to  be  followed  in  appointing  a^ 
Imai&ageri  bat  also  linrited  ttiO  powers  of  the  manager  when  so 
mppdintad,  in  re^rd  to  the:aliening<  and  jsnoomberiog  qt  his 
'WWmI's  p^perty.  And  it  s^emsf^to  tnethat  whatever  may  be  the 
true  litiii^  of  the  applidation  which  onght  to  be  msde  of  the 
above  referred  to  equitable   priuciple    in    favor  of  a  hon&  fide 
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1873       parolaier   for  valoabl^   caatidenitiom,  tinte  tiio  fM^mg  of  this 

Cot«T  OF    ^^  ^  ^^7  ^^'^^y  "^^    *^^  aipplioaticMi  oaa  b«  iiHda«B  #oaiM  haTS 

Wa&m      the  effect  of  giying  a  deJuetomKawg^r^ttDt  beinga  tnanager  ib  jme^ 

kupiruttm  '^  greater  power  of  aliening    and   enootDberiag    than  a  li^ymrs 

Snve.       manager  wonid  hare  :  for  such    an  applieatton  of   the  pnactple 

woald  have  the  effect   o{  rednoiag  the    tiaadfeiieiit^f  1^58  to  a 

nnllity. 

I  |iow  oonme  to   thecritioal   point  in  thii  isaie»    ThepkintBFs, 

altboqgh  they  aaj  in  the  pkiat  thait  tbeMoeeiioftat  was  appointed 

manageTi  hairnet  attempted  for  one  vKimant  to  prof«an};/b0l«M 

id  e(ipoiiitniefeit»  and  I  enppoee  that  Ihey  mmfHj  relied  eponthe 

•qailable  p^nsnaiption  being  taada  ia  their  favi»r  for  the  eepport 

of  their  aliegation.  Not  only,  howereTi  faaire  th^  not  pr<»ved  it, 

bnt  I  believe  it  is   l^mitted  by  the  plainttffit'advisers  ihtft  the 

etatemeni  made  on  behalf  of  the  laoaiio  is  tmei  namely  that  the 

widow  never  was  appointed;  and  tfaat^  allhougii  she  did  ia  ii^ 

make  an  applination  to  the  Ooart  lor  Bppoinitsi'eal,  berappih 

cation  was  teCased.    So  that  it  is  abandailtly*  olcsu*  that  the 

persan  irOm  whom  Ah  platntifb  say  they  oblaitied  their  title  was 

tiot  4nly  a'ppointiod  as  by  imw  was  ileceeBary  in  oiider  to  giva  her 

de  fur^  power  to  deal  with  the  hmatie^eelatei  andit  is  atse 

further  apparent^  Md  indeed  the  plaintiffs  did  tot  'ftttsge  it 

that  tiie  person  from  whom  the  plaintiffs  pretend  to  ha*r^  got 

their  mortgage  did  not   give  it  to  ibem  ^usder  theetootion  •of 

the  Conrt,  without  whioh  aanotion  Jie  good  title  eonld  he  passed 

by  the  manager  onder  the  Act  of  1858.    The  ease  of  th^plaia- 

tiffs  is  simply  that  there  was  neoessifjyj  and  that  in  the  eveqt  of 

necessity,   the   manager  has  the  .roqaiste  power,  ^l  think  this 

position  is  not  tonable  now.  I  think  it  wonld  be  ahnoet  abanrd 

to  hold  that  a  manager,  acting  without  proper  authority*  is  in 

this  respect  more  free  and  more  favorab^  situated  tian  is  a 

manager  duly    i^ pointed'  It  seems  to   me  ia  shi^  that  tisttb 

^  placatiffs  ^il  eittirely  to  make  out  their  titloi  becaoee  they  aire 

.  unaUe  to  show  that  the  provisions  d   n.  14|  Aet  XXXY  of 

18&8)  .  were    oo  mplied  with  in   theri  oasew    The  wo^  of  tixwt 

section   are :— -"Every   manager   of    the    estate  of  a   lanatic 

ayppointedas  aforesaid  may  exercise  the  same,  powers  in  the 

mansgeibent  of  the  estate  as  might  have  been  ezereised  by 


'V 


VOL  XJ  HIGH  COUBT.  179 

tlMi  proprietor*  if  uot  a  lanatic:  and  may  collect  and  paj  all       ^^*f^ 
jaat  claims,  debts,  and  liabilities  due  to,  or  by,  the  estate  of    oovbt  o» 
tli#  Imiatic.    Bat'  no  such  manager   shall  hare  power  to  sell      ^^^^ 
or  mortgage  the  estate  or  apy  part  thereof,  or  to  grant  a  lease  of  XvFVLinrii 
any  immoveable  property  for  any  period  exceeding  five  years,       *^®' 
witboQft   an    ordbr    of  the    Civil  Court   previously  obtained/^ 
No  such  order  of  the  Civil  Court  empowering  the  Mnssamut  to 
mortgage  the  Inaatio'a  property,  or  to  otberwiae  aliene  it,  was  ob- 
tained or  attempted  to  be  obtained.    I  think»  therefore,  that  the 
plaintiff^  have  got  no  title  under  the  alleged  deed  of  byUlwafa 
against  the  estate  of  the  lanatic,  who  is  represented  in  this  suit 
by  the  Coart  of  Wards.     It  follows  then  opon  this  ground  alone 
that  Iba  tait  mwt*  be  dismisaed. 

I  wish  to  add  that^  upon  the  evidenee  whiph  has  been  minutely 
analysed  before  us  by  both  psirties,  I  am^  by  np  mea^s  satisfied 
that  there  was  a  debt,  or  were  debts,  so  pressing  upon  tike  estate 
as  would  constitute  a  legal  necessity  for  mortgagfing  it  upon  the 
ground  put  forward  by  the  plaintiffs.  And,  indeed,  leqs  sufficient 
evidence  of  payment  of  the  alleged  debts  than  that  which  is  in 
the  pecord  I  have  seldom  seen. ,  it  may  be  well  enough^  for  eny- 
thing  that  the  witneaees  deposed  to,  that  several  pf  the  bond* 
which  the  (^ntiffs  maintain  have  been  peid  oS  with  their  mon^ 
are  still  ont  standing,  and  may  yet  be  put  in  forpe  at  lao^me  aubae^ 
qaent  period.  We  really  know  nothing  whatever  upon  thi9 
point  The  original  bonds  have  not  been  prodncpd|*-*bave  not 
been  accounted  for»  And  ao  ff^r  as  there  was  anything  proved 
by  the  plaintifEs  in  the  shape  of  a  charge  or  inchoate  charge 
upoti  the  estate,  I  may  aay  that  in  not  one  instance  had  it 
rip'^ned  iato  aotoiil  presyare.  The  mortgage  of  the  whole  eatatot 
which  the  plaintiffs  alleged  that  they  obtained*  seems  to  me  to 
have  been  at  least  as  great  and  ej^bf^u^tiive  a  burden  as  that 
which  it  pretend^  to  replace.  Ip  factj  if  they  bad  established  ^ 
their  case^  it  would  have  shortly  come  to  this,  namely,  that  they 
really  swallowed  up  the  who^e  of  the  lunatic's  property  in  the 
place  of  those  creditors  whom  they  say  they  had  paid  off.  Of 
course,  this  result  is  not  itself  sufficient  ground  whereon  to  dis- 
pose of  the  plaintiffs*  case,  but  it  seems  to  afford  strong  reason 
for  scrutinising  very  closely  the  whole  mortgage-proceedings. 
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'^7^  '^  and  for  insisting  apon  strict  proof  of  the  plaintiff's  material  alle^ 
^OooBT or    gations. 

Warm         j^  ^  anneoessary,  bowever^that  I  shoald  say  any  thing  f  nrtfaer 
Kopirsvinr  upon  the  merits  of  the  plaintifh'    claim.     We  confine  oatsel?es 
simply  to  dismissing  the  suit  with  costs. 


M    Tfl   it  Bi^cn'e  Mr.  Juiiiee  Mark^  and  Mr*  Ju9iic»  Birck. 

^^'  600DHA.RAM  BHUTTACHABJBB  and  anothir  (BsrBiiDAiiTB)  ti. 

ODHOY  OHUNDBR  BUNDOPADHYA  (PLAWTirr).* 

Act  XX  (^1866. 88..  18^50.  lOO^BegUtratiory^Priority. 

S^ijio  ^  mortgaged  a  tank  in  1859  to  the  plainftifl.  The  mortgage  was  never 
16  B.L.B.  295.  regiBtered.il  in  ^867  sold  the  tank  to  C,and  ezeonted  a  deed  of  sale  thereof. 
'the  deed  of  sale  Was  duly  registered,  and  (7,  had  been  erer  smoe  in  pos* 
session  nnder  iti  The  phintiff  ined  A  on  his  mortgage,  and  in  that  snh 
Ointervened  aadwM  auMle  a  defeadftat.  A  did  not  appear  in  the  suit* 
BdAy  thetr  0  having  registered  his  deed  of  sale,  and  being  in  possessian* 
his  title  was  good  against  the  plaintiff.  . 

Oirija  Sing  ▼.  Qiridhari  8i»g  (1)  distinguished. 

Ik  this  salt  the  plaititiS  sued  to  re6ov«r  thb  som  of 
Rs.  9d-l*6f  which  he  alleged  to  be  due  to  him  nnder  a  moftgafe* 
bond  darted  the  9th  of  Joisto  1266  (23rd  May  1859).  By  this 
bond^  which  wais-not  regTster^d>  the  defendant  iSristodhone  Boso 
mortgaged  to  the  plaintiff  a  certain  tank  sis  seenrity  for  the 
repayment  of  the  above-mentibned  snm.  After  tiie  iostitntioii 
of  the  suit,  Soodharam  Bhnttacharjee  intek^ened,  stating  th«t  lie 
was  in  possession  bf  the  tank  ander  a  duly  registered  deed  of 
sale  dated  4th  Sraban  1274  (I9th  Jnly^  18C7)>  and  given  to  him 
by  iSristodhone^  and  thereupon  Soodharam  Bhatlacharjee  was 
inade  a  ^arty  defettdant  to  the  sUiL  The  defendant  Kristodhone 
was'  summoned^  bat  did  not  appear.  The  fact  that  Soodharam 
«  JBhattachamjee  was  m  possession   of  the  tank  was  nbt  diapntedk 

*  Speoial  Appeal'  No.  980  of  1872,  ttom  a  decree  of  the  Judge  of  ^est 
Burdwan,  dated  the  18th  April  1872,  reversing  a  decree  of  the  Munsif  of 
that  district,  dated  the  6th  July  1871. 

(1)  1  B.  L.  B.,  A,  C,  14;  see  also  durv.Bhikhn  Okowdkry^  Qxxp.  Y6U 
Mahtmya  Maheewcur  BaaSing  Bahof-    6w  L.  K^,  403k 
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Tka  first  Oourfc  held  that  the  mortgaged-bond  relied  upon  by  tbd       ^'"^"^ 
plaintiff  was  a  forgery,  and   dismissed  the  sait  on   that  gronnd  SooDBARAit 
solely.     On  appeal  the  Jndge  held  that  the  mortgage-bond  and     ^^^^^ 
deed  of  sale  were  both  genuine;  that   Soodharam  Battacharjee      ^• 
must  be  taken  to  have  bought  the  tank  subjeet  to  the  plaintiff's   CBxmnia, 
mortgage ;  and  that  the  registered  deed  of  sale  could  not  have    Buhuopa* 
priority  over  the  unregistered  mortgage-bond ;  and  he  reversed 
the  order  of  the  lower  Courts  and    passed  a  decree  in  favor  of 
tke     plaintiff.     From    that    decree     Soodharam   Battacharjee 
appealed  to  the  High  Court, 

Baboo  Umhica  Chum  BannerJM  for  the  appellant. — The 
registered  deed  of  sale  must  prevail  over  the  unregisteretl  mort* 
gage-bond,  A.ct  XX  of  1866,  s.  50  (1).  The  mortgage-bond  was 
no  doobt  executed  before  Act  XX  of  1866  came  into  f of ce,  but 
8»  100  of  the  Act  will  meet  any  objection  raised  on  that  ground* 
Baboo  Nilmaduh  Sen  for  the  respondent»««Aot  XX  of  1866 
18  not  applicable  ,  as  the  mortgage-bond  was  executed  before  that 
Act  became  law— *Gfri;a  Sing  v.  Oiridhaari  Sing  (2).  [Mabkbt 
J.— Bat  see  Mofmel  Hossem  v.  Oolam  Ambiah  (8).]     It  does  not 

(1)  See  Act  VIII  of  1871,  e.  48.  fttot^  being  owner  of  oerfaun  property 

(2)  1   B.  L.  &,  A.  0.,  14.  after  entering  into  a  oontreot  o!  aale  of 

(3)  B4/b«  ^r.  JmUce  Phtm-  and  JuMtUe    ^^  P'^P^fty  "^^  the  plaintiff,  sold  it 

o-    /t  n  TT  rL  r>    M  again  to  the  othor  derenoant.    The  con* 

Sir  C.  P.  Hohkatuet  Bart.  Tr^  ^i         t_x-.^.i.  Li.—    *. 

tract  of  aale,  whatever  it  waa  between 

HOF0Z1BL     HOSfiODIK    (okb   of  trb  the  plaintiff  and  the  vendor  (defendant}^ 

DBrKKDANTB)   V.  60LAM  AMBIAH  was  not  regiatered,  and  it  aeenu  that  it 

•  fPLamnnr).*  waa  not  of  such  a  character  as  abeolnte* 

1%9  28rd  JuZy  1868.  ^7  *<>  ««q«ii»  regiatration  aooording  to 

_.    ^      ^  ^  «^     „     .*    ..  the  proviaiona  of  a.  49.  Aot  XX  of  1866, 

AU  XX  qfisea,  Bs.  4«.  SO^RegzsiratuH,  ^  ^^  ^^  .^  ^^^^  ^  admiaaible  in 

^PriorUy.  evidence,  but  the  kabala  under  which 

Babooa  Poorno  Ohimdtr  Shame  for  the    the  apeoial  appellant  pnrohaaed  was  duly 

appellant.  registered,  and  after  the  registration^ 

«  i_        ,>  I     .     /^L     j>     /tr  ji    ^^^  speoia!  appellant  obtained   posses^ 

Baboo.  DAendur  OhundBT  Ohoee  and    ^.^  ^^^  ^^^^^  ^^  ^^  ^^^^ 

Ash^toOi  Dh^  for  the  respondents  ^^^  ^^  ^^^  ^^^^^^^^^^  ^^^  ^^^ 

The  judgment  of  the  Conrt  was  deli-  iiroaght  the  present  suit  against    the 

vered  by.  vendor  (defendant),  seeking  speoiflo  per*  • 

PaiAR,  J. — Id   this   ease  it  appears  formanoe  of  his  contract.    The  present 

that  one  AbdoolWahiiT,  the  first  defend-  special  appellant  then  intervened  and 

•  Special  Apweal,  No.—,  from  a  decree  of  the  Judge  of  the  24*PergnBnas>  dated 
the  2nd  November  1867,  reversing  a  decree  paaaed  by  the  Munsif  of  that  district* 
dated  the  I4Ui  February  1867. 
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WZ  appear  in  that  case  when  the  deeds  were  ezecated*  [MiKsmr^ 
800DHABAM  ^* — ^^^  hB,^e  never  been  in  possession  nnder  the  mortgage-bond ) 
if  you  had  been,  then  the  ease  of  Girija  Bing  v.  OirHhari 
Sing  (1)  would  be  applicable.]  In  Oirija  Sing  v.  Qiridhari 
8ing{l),  the  Court  does  not  rely  on  the  mere  fact  of  posses- 
sion. S.  50  of  Act  XX  of  1866  has  not  a  restrospective  effect. 
Registration  in  this  case  was  only  optional,  Act  XX  of  1869^ 
8.  18. 


BUUTTA< 
OHABJEt 
V. 

Odhot 
Ohundbr 

BONDOPA" 
DHYA. 


Baboo  UmbicaChum  Bann&rjee  in  reply. 


Cur.  adv.  vuU, 


WM  made  a  dofancbtot  fay  the  Court 
under  iho  provisions  on  that  behalf  of 
i.  73  of  CWl  Procednpe  Code.  The 
lower  AppeUate  Conrt  has  giren  the 
plaintift  a  decree  against  both  the  dor 
fondants.  The  render  (defendant)  makes 
no  remonstrance  against  thfa^  bat  the 
ieoend  pnreliaset  (defendant  %ow  ap- 
peals specially  to  this  Conrt. 

tt  appears  to  me  that  the  addition  of 
the  special  appellant  as  a  party  to  the 
ease  was  not  called  for,  bat  I  cannot  go 
to  the  length  of  saying  that  it  was  an 
Improper  eterdse  of  disonBtioo  on  the 
pari  ef  the  first  Cbort.  As,  howerery 
the  intertenor  has  thus  become  a  defend- 
ant en  the  record,  the  question  betweon 
him  and  the  plaintiff  in  the  snit  is 
simplQr  this,  namely,  whether  or  not  the 
plaintiff  makes  oat  as  against  him  sncfa 
a  title  to  the  proper^  as  gires  him  (the 
plaintiff^  a  right  to  a  decree  for  pos« 
session.  The  special  defendant  says  that 
the  plaintiff's  alleged  purchase  is  not 
established  by  the  evidence,  and  it  wonld 
seen  from  the  finding  of  fact  stated  by 
the  first  Ooart  m  its  judgment  to  be  very 
*.  donbtfnK  indeed,  whether  the  transac* 
tion  between  the  plaintiff  and  the  vendor 
fdefendant))  upon  which  the  plaintiff 
relies,  really  did  amoant  to  a  sale  of  the 
property  :  whether,  in  short,  it  passed 
any  iiroprietary  rights  to  the  property 


or  mi.  But  assmniag  that  ft  was  saflB* 
ciently  complete  to  pass  from  the  vender 
(defendant)  to  the  ptaintitf  rif^li  of 
property  as  between  those  two  pteMns* 
still  inasnmeh  as  it  was  not  vq^tered 
it  seems  to  ns  that,  by  the  operation  of 
t.  50,  Act  XX  of  1M>,  it^nwot  have 
Sny  .  priori^  as  regards  the  pteperty 
comprised  in  it  against  any  other  oothen  ' 
tic  instrvment  of  oonveyanoe  eoosoatod 
afterwards  by  tiie  vendor  (defendant), 
and  duly  zogi(*fcered.  It  follows  lben,that 
the  plaintiffs  title  ffota  the  tender 
(defendant),  tnoed  as  ft  is  ihroft^h  an 
nniegisteiod  instromentt  tsanaot  prevail 
agnlttst  the  defettdsnt'e  ^le,  which  ia 
deduced  from  the  same  owner  nnder » 
duly  registered  Jcabala«  Treating-there- 
fore,  as  we  have  already  said  we  must, 
the  question  between  tho  pHahititf  sosA 
the  special  appfllhmt  mi  if  it  aroee  in  a 
suit  bsoaght  1^  the  plaidtiff  eigainsttho 
speoialappellant  to  recover  the  pro|ierty 
in  suit,  the  plaintifT  has  not  made  out 
that  he  is  entitled  to  sncoeed. 

In  tlzis  view,  the  decision  of  tAe  Mn« 
dpal  Sndder  Ameen  is  erroneoas  in  laNr, 
and  must  be  set  asMe  as  between  these 
two  parties  only.  As  regards  the  plain- 
tiff  and  the  vendor  ^defendant),  itWiU 
remain  undisturbed.  The  special  appelU 
ant  must  hav«  his  costs  in  this  Court  ahd 
in  the  lower  Appellate  Ccnuti 


(1)  1  B.  L.  B.,  A.  C,  U. 
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The  jadgmost  of  the  Court  was  delivered  by  ^^ 

SoODHA&Aif- 

Bibch;  J.  (who,  afker  briefly  statiag  the  facts,  continued.)—    ^^wji 
The  first   Court  fonud  that  the  plaiotifl's   bond    wasi  a  forged     ^^^^^ 
document,  and  for  that  reasoa  dismissed  the  suit  without  going.   CiitrNDBE 
into  the  queatioQ  of  the  validity  of  the  deed  of  sale  propounded      ^^^^^ 
by  Soodharam. 

On  appeal  the  Judge  held  that  the  bond  was  genuina  y  he- 
also  held  that  the  deed  of  sale  was  a  well*attested  deed»  and 
Ihafc  the  bond  did  not  interfere  with  it.  He  was  of  opinion  that 
Soodharam  must  be  oonsidered  to  have  bought  the  tankeneiMn-^ 
bared  with  the  mortgage  ;  and  that  the  registered  deed  of  sale 
c?ould  not  prevail  over  the  unregistered  morfegage^bondt  His 
-order  is  Mt  dear,  but  the  only  interpretation  tc^  be  pat  iH>on  it 
is  that  he  g^ve  the  plaintiff  a  decree  for  th^  suija  dwo^  confirming 
his  right  as  mortgagee  of  the  tank. 

Soodharam  appeals,  and  it  is  urged  on  his  behaU  that  tho^ 
Ji^dge  is  wrong  in  holding  that  the  registered  deed  (4  sale  does 
jk9b  prevail  over  the  unregistered  deed  of  mortgage. 

There  can  be  no  doubt  that,  immediately  after  his  purohas^^ 
Soodharam  obtained  possession  of  the  tank..  The  plaintiff 
raised  no  objeetion  to  the  change  of  possession,  fie  comes  into 
Court  upon  an  unregi^tered  Iwnd  nearly  twelve  year^  after  its 
«ec«ition*  He  is  wet  by  an  allegation  of  possession  under  a 
registered  d^ed  of  ^ale  by  his  mortgagor  to  Soodharam*  We 
think  that  there  ca9  be  no  doubt  that  the  registered  deed  of  sale 
MWt  prevail  over  the  Junregistered  mortgage-deed.  The  ques- 
tion is  governed  by  b.  50  of.  Act  XX  of  1866.  That  sectiop« 
provides  that "  every  instrument  of  the  kinds  mentioned  in 
els.  1,  2,  and  3  of  s.  18  shall;  if  duly  registered,  take  effect  as^ 
regards  property  comprised  therein  against  every  unregistered 
instrument  relating  to  the  same  property,  whether  such  other 
instrument  be  of  the  same  nature  as  the  registered  instrument 
or  not  /'  and  if  it  applies,  then  the  plaintiffs  mortgage-bond 
being  unregistered  cannot  prevail  against  the  defendant  Soodha*^ 
ram*s  purchase-deed,yhich,  though  of  later  date,"was  duly  regis- 
tered. It  seems  to  us  to  be  a  reasonable  construction  of  the- 
Act  that  it  does  apply  to  such  a  case.    It  is  contended  that  ik 
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l^^3       Joes  not,  because   tHe  mortage-bond   was  executed  belore  the 


ORARJR 
V. 

Odhoy 
Chcvder 

BUNI>OPA- 


800DHABAM  Act  came  into  operation.    Bat  the  provisions  of  this  section  are 
HuiTA-     ^^^  new.    The  principles  of  them  is  contained  in  the  previoiis 
Acts  XIX  of  1848,  s.  2,  and  XVI  of  1864,  s.  68. 

If  these  provisions  of  the  Registration  Act  did  not  apply  to 
instmments  previously  ezecnted,  the  law  of  registration  would 
be  full  of  anomalies,  and  titles  which  were  once  secure  would 
become  insecure  when  a  new  Registration  Aot  was  passed.  Had 
it  been  intended  that  these  provisions  should  not  be  so  far 
retrospective,  theauoeessive  Acts,  when  repealed,  would  have  been 
kept  in  force  in  this  respect  as  to  documents  already  executed. 
When  Act  XIX  of  1843  was  passed,  express  provision  was  made 
that  these  provisions  should  not  apply  to  documents  executed 
before  a  certain  date.  No  such  provision  is  contained  in  the 
subsequent  Acts.  But  the  explanation  of  s.  50  in  the  present 
Act  (VIII  of  1871)  clearly  assumes  that  the  Act  applies  to 
deeds  already  in  existenoe. 

The  respondent  has  relied  on  the  decision  in  the  case  of  Oirija 
Singh  v-  Qirtdhari- Singh  (1),  but   that  case  is  we  thinlc  distin- 
guishable. Maopherson,  J.,  there  says  distinctly  that,  ''.if  it  were 
a  mere  question,  as  to  which  deed  was  to  be  given  effect  to,  the 
plaintiff  (who  had  purchased  under  a  prior  unregistered  bill  of 
sale)  is  not  entitled  to  recover,"  {.  e.,  to  recover  as  against  the 
defendant  who  had  purchased  under  a  subsequent  bill  of  sale 
which  had  been  duly  registered.    But  the  learned  Judge  goes 
on  to  show  that  the  first  purchaser  had  been  eleven  years  in 
possession,  and  that  therefore  his  position  was  '*  far  stronger 
than  if  he  were*  seeking  possession  for  the  first  time  under  his 
deed  of  sale  :  and  the  question  is  not  merely  one  as  to  the  effect 
to  be  given  to  the  deed  as  against   a  deed  of  later  date  /'  and 
Bayley,  J.,  also  relies  on  the  fact  that  the  unregistered  pur- 
^chaser   had    obtained     possession.    The    principle    that    runs 
through  this  and  a  number  of  other  similar  cases  seems  to  be 
this,  that  non-registration  will  not    impair  the    validity  of  a 
deed  executed  in  good  faith  under  the  old  law  in  force  at  the 
time  ef  execution  under  which  registration  was  optional,  if  poa- 

(1)  1  B.  L.  R,,  A.  C,  14 
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aesBioQ  baa  actually  been  acquired  and  enjoyed  before  the 
execution  of  the  second  deed. 

In  the  case  before  us^  the  mortgagee  never  had  possession. 
The  mortgagor  sold  the  property  to  the  defendant,  and  the  deed 
of  sale  was  duly  registered,  and  possession  was  acquired  by  the 
defendant.  Under  such  circumstances  the  registred  deed  of 
sale  must  prevail  over  the  unregistered  mortgage,  and  the  plain- 
tiff can  poly  obtain  a  decree  for  money  lent  against  Kristodhone 
Bose. 

We  observe  the  Judge  has  said  that  the  grounds  of  the 
Munsif '0  judgment  are  m^ere  conjecture,  and  that  his  reasons 
are  frivolous.  We  are  wholly  unable  to  concur  in  that  bbserv* 
ation.  We  think  that  they  were  worthy  of  the  Jndge^s  most 
careful  consideration. 

Ko .  decree  has  been  drawn  up  by  the  Judge  in  this  case 
except  that  the  ^^  appeal  is  decreed/'  a  decree    which  it  would 

have  been  impossible  for  the  plaintiff  to  execute.  As,  however 
the  judgment  is  wropg  in  point  of  law,  we  set  aside  the  decree  of 
tha  lower  Appellate  Gonrt^  and  direct  that  the  plaintiff  do  have 
a  personal  decree  against  the  defendant  Kristodhone  for  the 
sum  of  Rs.  99-1-8,  with  interest  at  5  per  cent,  from  this  date 
until  payment ;  and  that  the  suit,  so  far  as  it  seeks  to  render  the 
property  purchased  by  the  defendant  Soodharam  liable  under 
the  mortgage-bond  executed  by  Kristodhone  in  the  year 
1266  B.  S.  (1859)  be  dismissed ;  and  that  the  plaintiff  do  pay 
to  the  defendant  Soodharam    his  costs  in  this   Oourt  and  the 

Courts  below. 

*  Appeal  allowed. 


1873 

soodbabam 
Bhutta. 

CnAVEB 
V. 

Odbot 
Ghundbs 

BUNOOFA- 
DHYA. 
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PRIVY  COUNCIL. 

1872  BADHABENODB  MISSBB  (Pikismf)  v.  KftlPAMOTEE  DABBfi 

January  22.  (DbtshdaHT) 

[On  appeal  from  the  High  Court  of  Jadicatore  at  Port  William  in  Beagal.] 

M^figageein  Vo$9$8$w»^Ace<miid'^Begulati<m  ^Fqf  1793. 

In  taking  the  aoconnts  as  between  a  mortgagor  and  a  mortgageaift  poaaeaaioa,  th» 
iatereflt  may  be  set-off  from  time  to  time  against  the  rents  and  promts,  the  mortgafl^ 
onlj  aooonntiDg  to  the  mcNrtgagor  for  anyreais,profits^aiid  tat erest  on  the  same  which 
he  may  hare  received  over  and  above  the  interest  doe  to  him  npon  the  debt. 

This  was  an  appeal  troTn  a  decree  af  tho  Hijgfh  Court  of  the 
6th  Ootober  1863,  reversing  a  decision  of  the  Principal  Sadder 
Ameen  of  Dinagepore  of  the  4th  July  1861«  • 

NundoloU  Surma  Roy  borrowed  Bs«  11^000»  with  interest  ai 
12  per  cent,  on  the  22nd  March  1890,  from  Ealee  Pefsand 
Shome  Boy«  and  as  security  he  executed  a  kdbalah  of  bis  semin^ 
daree  purporting  to  sell  it  absolutely.  At  the  same  time  the 
parties  executed  ikrarnamahs  to  each  other,  of  which  the  follow*^ 
ing  was  executed  by  NundoloU  :— 

I  having  sold  half  of  the  aforesaid  twrrufft  in  my  own  aemindaree 
on  the  10th  Chyte  1236  (j22Qd  March  183Q)  into  the  iwmOs  of 
Kalee  Persavul  iSbome  Boy,  aemindar  of  tba  iSptsTitttfoof  the  aforesaid 
pergonnah,  executed  an  absolute  deed  of  sale,  and  having  at  once 
received  the  value  mentioned  in  the  said  deed  of  sale,  in^cash,  granted 
a  receipt  for  the  same :  and,  that  I  have  had  an  ikrofmamahf  with  similar 
conditions  as  those  contained  in  the  present  ikrourwimah^  executed  by 
Kallee  Fersaud  Shome  Boy,  the  said  purchaser,  for  a  term  of  ten  years^ 
from  10th  Ohyte  1286  (22nd  March  1830)  to  30th  Chyte  1246 
filth  April  1840)  under  the  following  paragraphs,  with  a  view 
that,  if  at  any  time  I  recant  from  any  of  the  stipulations  in  the 
following  paragraphs,  then  that 'limited  ihrwnaTnak  executed  hy  the 
purchaser,  which  is  in  my  hands,  will  become  futile  and  unfit  for 
hearing }— 

*  iVeceiU  ;— Tbs  Bight  Hom'blb  Sib  Jambs  Colvilb,  8ia  M.  SiiiTB^Sla. 

Q.  CoiAUB,  and  Sib  Lawbbncb  Pbel. 
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1«<  ftirck— More  or  less   the  ihdk\%l4iiharij  and   registry  expenses        >872 
Are  ttt  my  (the  vendor's)  risk,  the  purchaser  has  no  conoem  with  it,  RadhIbbnowi 

2nd  Para, — If ^  after  the  expiry   of  the  term   set  forth   in   the  other  ^, 

ihran^mdh^' T,  the   vendor,   on  paying  np  the  entire  value  mentioned  in  KatPAicoTsa 
the  hyfumah    fdeed  of  sale)  with  interest,  take  back  the  hohaiah  (deed  of      ^'^^■'* 
sale)  and    receipt  durhig  that  time,   the  dakhil'kharij  expenses   and  the 
valne  of  i^apers,    Ac, will   all  be  in  my   (the  vendor's)  hands.    The  pur- 
chaser shall  have  no  connection  with  it. 

^  i^^i^— Regarding  the  ammgoment  of  the  mehals  mentioned  in 
%he  said  h^/namah^  the  pnrohaser  can  dismiss  or  entertain  atalahs  on  my 
(the  vendor's)  apiprevaL 

4ih  Pcira.^^e  rent  of  the  mehals  mentioned  in  the  said  hynatnah 
will  remain  in  the  trust  of  the  purchaser,  and  the  Government 
revenue  will  be  sent  to  the  C(4lectorate  by  the  purcbaset*.  I  (the  vtmd- 
or)  shall  have  no  connection  with  it. 

Bth  P(tii«.^The  mofanrit,  peon,  and  others  that  will  be  employed  for 
realising  tiie  oeHections,  4s^^  will  get  their  stated  salaiy.  So*,  accord- 
ing to  the  separate  list  with  my  (the  Vendor^s)  consent,  from  the  pur- 
chaser, from  the  collections  of  the  mehals   inserted  in  the  said  bj/noma^* 

6tik  Pofo.— ^After  sending  the  rents  of  the  mehals  inseited  in  the 
said  hynoMoh  into  the  Collectorate»  aiid  after  the  deduction  of  salary^ 
expenses,  cons.ummation«  ^.,  of  the  entire  year^  whatever  profits  will 
be  left,  when  I  (the  vendor)  will  liquidate  the  principal  and  interest, 
then  I  (the  vendor)  will  receive  the  said  money  which  is  deposited) 
With  interest  at  12  annas  per  cent. 

7^\  Para.— t  have  sold  the  mehals  for  Be.  11,(X)0  into  the  hands 
trf  the  purchaser  for  a  term  of  ten  years  ;  after  the  expiry  of  the 
term,  when  I  (the  vendor)  will  pay  up  in  one  lamp  sum  the  principal. 
With  interest  at  1  per  cent,  then  1  will  take  back  the  mehals  inserted 
in  the  sud  hynamah. 

SthPata^the  profits  and  losses  of  the  mehals  inserted  in  the  said 
hynomah  are  in  my  (the  vendor^s)  trust ;  the  purchaser  shall  have 
no  concern  with  it. 

^k  Fafd.-*Before  the  expiry  of  the    term  mentioned  in    the  attested « 
^aimamoih   of  the   purchaser,  when  I,  the  vendor,  in  one   lump    sum, 
pay  the   real  value  inserted  in  the   hohaiah^  with   interest,   then  I  will 
Dake  baok  those  mehals. 

Vith  Para.'^Por  the  purpose  of  realizing  the  rents  of  the  mehals 
inserted  in  the  hyiiamdhi  a  mohurir  will  be  employed,  and  the  said 
mohurir  shsiH   yearly  adjust   the  jumma-lcurc'h  accounts   to   me  (the 
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X878        Tendor)  (   and  (Ihe     Tondor)  shall  wiiie  my  ackaowledgment  out   tha 
Eadbabbmodi  *^®^'®**^^  jumma»kwrcK  the     purchaser     shall    have     nothing   to   do 
MisscB       with  the  balance  of  rents,  it  will  be  in  my  hands. 

KaiPAMOTn  11^  Para. — From  the  whole  of  the  mehals  inserted  in  the  said 
Dabbi*  ^twmah,  if  any  civil  or  criminal  snit  or  boundary  dispate  should 
arise,  the  expenses  of  the  losses  incnrred  thereby  will  be  in  my  (tha 
vendor's)  responsibility*  the  purchaser  shall  have  no  connection  with  it. 
Itlh  i'ora.— Whatever  paper  out  of  the  description  and  jwmma 
papers  of  the  mehals  inserted  in  the  said  bynamak,  I  will  make  over 
to  the  ptupcbasef  in  that  paper ;  If  I  Conceal  under  any  excuse,  any 
mousahk  or  lands^  or  trees,  fruitful  or  unfruitful,  when  it  is  known  and 
fcmnd  out  of  the  said  mouzah  or  lands,  Ac ,  I  (vendoi)  will,  without  any 
excuse  whatever,  give  into  the  bands  of  the  purchaser  the  prodnoe^ 
\ritb  interest,  expended  from  that  time. 

Dated  the  10th  Ghyte  1286  (22nd  March  1630). 

•  

Both  deeds  were  registered,  and  Ealee  Persaad  was  put  in  poa-* 

BeasioQ  of  the   estateS)  and  remained  in  poaaeaaion  till  his  death* 

and  he  was   succeeded    in  such    possession    by   his    heiress  the 

tespondeut. 
Kg  accounts  e^er  were  settled  or  made  out. 

On  the  29th  June  1852,  the  appellant,  as  the  heif  of  Nundo* 
loll  (he  was  in  fact  only  the  heir  in  reversion,  but  the  tenant  fof 
life  assigned  her  rights  in  hisiator)^  sued  to  recover  the  property 
on  the  ground  that  the  debt  and  interest  had  been  paid  off  out 
of  the  rents ;  he  admitted  that  he  had  not  depositad  the  mort'^ 
gage-money*  being  unable  to  do  so,  and  the  debt  being  in  faol 
wiped  off.  He  assumed  that  no  more  could  be  recovered  by  the 
mortgagee  as  interest,  than  the  amount  of  the  principal. 

The  Principal  Sudden  Ameen,  after  going  into  .accounts  to 
show  that  the  net  yearly  profit  received  by  the  mortgagee  was 
Its.  d24-6-4,  and  that  a  deduction  had  to  be  made  in  respect  of 
one  mou%ah  which  for  a  time  had  been  in  the  possession  of  the 
Ynortgagor^s  heiress^  proceeded  thus  :— » 

"  We  have  only  to  determine  now  how  the  interest  shall  be  calculated* 
]?laintiff  asks  for  a  sum  equal  to  the  principal  that  may  have  aocumu* 
lated.  Defendant  contends  that  the  collection  was  not  enough  te  pay 
the  interest  of  the  loan,  and  that  he  is  entitled  to  interest  on  the 
loan  for  the  entire  period  of  twenty -nine  years. 

Mr  Macphemon,   basing  his  opinion  on  the  precedents  of  the  Sudder 
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Courts   atatee  that/ in  taking   the  acconnts,  interest  is,  as   agehoral        )6^ 
rule>  allowed  on  the    payments   of  both   parties.    There  are  two    modes  BjDHABkiroDt 
in    either   of   which   the   accounts   may  be   made  up.    They    may   be       JiitssB 
permitted  to   ran   on  from  the    date  of   the  loan  to  the    date     of  the  ^      ^*- 
fiettl«aient>  interest  being  allowed   to  the  one  party  on   the  whole   sum       d^^sb^ 
2ent>  and  to  the   other  on  the  sums  realised   over  and    above  the  interest 
to  which  the  mortgagee  is  entitled,    from  the   date  of  realization  e— of 
the  amount  colleoted   by  the  mortgagee  in  possession  may   be   earned 
first  to  interest)  and  after  paying    that,  to  the  liquidation  of  the  principal, 
the   aooonnt  being  closed  at   the  end  of    each   year,   and  there  being 
allowed    irxmi  year  to   year  only   reduced    interest  on  the   reduced 
principal' (l)w    Mr.  Macpherson   adds     that   'any    agreement  made  by 
the  parties  as  to  the   manner   of   aooonnting  will  be  enforoed^   if  not  in 
itself  illegal'  (2). 

Referring  to  the  contract  between  the  parties,  we  find  it  'stipulated 
that,  *  after  paying  the  Governme  nt  revenue  and  deducting  the  expenses, 
the  aeller  ehall  return  the  purchase-money  with  interest,  then  the 
seller  shall  receive  whatever  may  have  gathered  or  accumulated  of 
the  profits,  with  interest  at  the  rate  of  12  annas  per  cent.' 

The  account^  thoreforoi  should  be  drawn  up  in  accordAice  withtha 
conditions  adopted  by  the  parties^that  is,  to  give  plaintiff  interest  on  his 
profits  for  the  entire  period,  and  to  give  defendants  interest  for  the  entire 
periods   but  the   Ooort  ia  precluded  by  law^s.    6)  Regulation  XV 

of  1793— from  awarding  in  any  case  whatever  a  greater  sum  for  interest 
than  the  amount  of  the  principal.  Holding  therefore,  to  the  origii^l 
etipulatiDn  made  between  the.  parties^  except  in  so  far  as  it  may 
contravene  the  law,  the  amounts  will  be  as  follows  :^> 

Due  to  plaintiff,  calculating  the  profits  at  Rs.  d24-6-4.3 

from  1287  (1830)  to  16th  Assar  1266  (d6th  June 

1859)        ...  ...  Rs,  26  999  14  3  2 

Interest  on  the  profits   from   1237  (1883)  to  1254 

(1847),  beitig  equal  to  the  principal  Rs.  16,639,  0  5 
Ikiterst  on  the  profits  from  1266  (1848) 

to  1266  (1858) ''    4,575  6  10 

■tfs.21>214  6    15     0 


Carried  over    ...    Rs.  48,214  4  19 


(1)  Macpherson  on  Mortgages,  204,     (2)  Macpherson  on  Mortgages^  205> 
6tb  Sdv  5th  Ed. 
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1872  Brought  over    v..  Bs.  48.214,    4,    19, 

Badbabenods  Deduct  for  Mohenderpore  from  1246  (1839),  the  date  on 
V  **  which  the  estate  came  into  Pran  Money's  possession— 

Kbifamotfb.       Principal        ...        , Es.  1,388    7    10 

Dabbb.  Interest  «  1,212    6      6 


Bs.    2,600  12    15 
Bs.  45,613     8     4 


t)ue  to  defendants — 

Principal  Bs.  11,000    0    0 

interest  ...  •    11,000    0    0 


Bb.    22,000    0    0 


Dae  to  plaintifE  ...    ...  B«.    23,613    8    4 


If  defendant  snfFers  in  consequence,  it  is  her  own  fault,  as  she 
might  in  1247  (1840J,  as  soon  as  the  term  of  the  contract  expired, 
have  applied  for  the   foreclosure  of  the  mortgage,  instead  of  Buffering  it 

to  go  on  for  t^entj[  years  longer,    heedless  of   the  law   which  barred  her 
against  claiming   interest  after  the  interest  had  equalled   the   principal. 

I  therefore  decree   that   plaintiff     receive    possession   of   the  OBtate 

claimed;    that    Kalee    Persaud's    heirs,  the  defendants,  pay  to  plaintiff 

Bs.    23,613-8.4 ;    that  he     also     receive   wasilat    horn,    date   of   Bnii 

to  date  of   possession,    and   interest   from     each   ensuing  year,  with 

interest  on  the  total  sum  decreed  at  1  per  cent,  per  mensem." 

The  case  having  come  on  appeal  to  the  High  Court,  a  Division 
Bench  (Bay ley  and  Roberts,  Ji')f  after  disposing  of  a  teehnical 
objection,  proceeded  thus  :— - 

f 

"  The  next  question  to  decide  is  whether  the  transaction  waa  a 
mortgage  to  which  the  law  and  rulings  of  this  Court,  as'to  accoontinsf 
in  cases  of  mortgage,  can  apply  P  If  this  be  a  mortgage,  then  liie 
argument  of   defendant,  appellant»    arising    from  the  oentention  that  it 

is  a  loan  and  deposit  only,  and  that   repayment  by  deposit  in  money  is  m 
condition  precedent  to   any   right  accruing   to  plaintiff,   mu^t   fall,  and 
.  further  the  calculation  of  interest   due,  and  payment   made,  mnst  be  in 
the  manner  laid  down  Ly  this  Court  for  cases  of  mortgivre- 

We  think  the  following  passage  from  Macpherson  on  mortgagef 
3rd  edition,  indicates  a  fair  test  and  guide  to  the  answering  the 
question  whether  the  transaction  was  a  mortgage  or  not : — "  So  long  as 
the  nature  of  a  transaction  is  naturally  such  as  to  stamp  it  as  belonging 
to  a  particular  class  of  mortgage,  the  mere  calling  it  by  a  different 
name,  will  not  transfer  it  to\Uiother  class.    In   one  case,  where  thero 
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l^as  an  absoltile  sale,  but   the  purchaser   gave   an    iltramamah   with  a        '^7^ 
condition  that,   if  the   vendor   repaid  the  purchase' money  and  interest  i^^habbnowb 
by  a  fixed  day,  the  purchaser  would  re-convey  the  estate  to    him,   it   was      Hibsvr 
contended  that  this  was  a  redeemable  sale  only,  and-  not  a  mortgage  by  ^* 

conditional  sale,  nor  governed  by   the   rales  applicable   to    such  mort-       j^^^*^ 
gages.    But   the    Court    held   '  redeemable  seles   '  and   'mortgages  by^ 
conditional  sales  *  were  in  their  nature   identical,    and   merely   different* 
modes    of  expressing  the    same   thing,  and  that  therefore  a  redeemable-  ^ 

sale  could  be  foorecloBed  only   in  the  same   manner   as  a  mortgage  by 
conditional  sale"  (1). 

Applying  this  rule  to  the  facts  of  this  ease^  we-  have  here  the 
plaintiff  borrowing  from  defendailts  Bs.  11,000,  and  making  an  absolute- 
deed  of  sale,  varied  by  another  tkrar  (which  is  the  most  common 
practioe  in  this  country  for  providing  an  equity  of  rediunption),  and 
^makinft  the  transaction  nnmistakeably  nothing  but  a  redeemable  sale, 
identical  with  a  mortgage.  Although  there  is  the  exiiressibn  that  the^ 
Bs.  11,000  be  repaid  by  a  deposit  of  the  amount  with  interest,  and  the- 
profits  are  to  accumulate  at  interest,  untO  the  loan  be  repaid,  and  then 
refunded  to  the  borrowers,  we  look  upon  this  as  nothing  that  can  alt^r 
the  essential  and  substantial  character  of  the  transaction*— that*  of  » 
redeemable  sale. 

Thus,  under  the  facts  of  this  case,  and  the  rule  above  cited,  which 
in  our  view  is  applicable  to  these  facts,  this  transaction  is  of  tlie- 
character  of  a  mortgage,  and  not,  as  urged  by  defendant,  in  his  appeal 
a  loan  to  berep^dby  a  deposit  of  cash,  and  in  no  way  of  the  character 
of  a  mortgage.  The  case '  must  therefore  be  governed  on  this  point,  as 
also  in  regard  to  the  principle  of  accounting  and  crediting  paymentg. 
first  to  interest,    by   the  law  and  rulings  of  this  Court  on  these  points. 

That  law  -and  those  rulings  are  so  clearly  laid  down  in  the  8rd'  e^tion- 
of  Macpherson  on  Mortgage,  pp.  248  to  254,  and  in  respect  to  the  caU 
culation  of  interest  in  pages  243  and  244,  that  we  need  only  refer  the 
Principal  Sudder  Ameen  to  those  passages,  and  desire  bun  to  i;e-adju8t 
the  account  according  to  those  rules.  The  realization  should  be  first 
credited  to  interest,  and  then  the  account  made  up  as  laid  down  in  the- 
flBbove-«ited  rules.  In  this  account,  the  defendant  to  get  credit  by 
deductions,  on  account  of  Hohenderpore,  as  found  to  be  set  apart  for- 
the  maintenanoe  of  both  widows." 

T)iey  then  renmnded  tbe  case  with  power  to  xaake  a  looat 
enquiry  as  to  the  value. 

(I)  Macpherson  on  Mortg&ge^  40,  5th  Ed. 
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^^72  An  application  for  review  having  be^n  nnsaooeaafal,  ihe  beir 

jRadbabsnomb  of  the  mortgagor  now  appealed  to  her  Majesty  in  ConnciL 

MiSSBR 

Kai^LoYEM  Sir  B.  Palmer,  Q.  C,  and  Mr.  Leith  for  the  appellant,— The 
I>A8Bie.  rales  laid  down  in  the  passages  r«'ferred  to  in  Macpherson 
on  Mortgages  are  variable  according  to  the  terms  of  the  oontract* 
The  express  terms  of  this  agreement  made  it  optional  with 
the  mortgagor  after  the  expiration  of  ten  years  to  redeem 
on  paying  principal  and  interest ;  and  if  he  claimed  his  right 
the  mortgagee  was  answerable  for  profits  and  interest  ;  and 
as  the  mortgagor  showed  that  he  received  more  than  enongh 
to  pay  the  debt,  no  tender  was  necessary.    The  express  terms 

of  the  agreement  point  out  how  the  aoconnt  is  to  be  taken, 
viz,,  on  one  hand^  the  mortgage-debt  with  interest,  which  how- 
ever cannot,  according  to  Regulation  XV  of  1793,  exceed 
the  principal,  on  the  other  hand,  the  aocnmnlated  profits  out  of 
the  rents  with  interest  thereon.  The  express  terms  exclude 
the  intention  of  taking  the  account  in  the  usual  way. 

Mr.  Doyne  for  the  respondent. — ^The  net  profits  were  not 
equal  to  the  annual  interest,  and  the  method  proposed  would  be 
most  inequitable.  [Their  Lordships,  after  hearing  Mr.  Doyne 
for  a  short  time,  said  they  were  in  favor  of  the  respondents 
contention.] 

Sir  J2.  Palmer  in  reply. 

Their  LoansHiPd  delivered  the  following  judgment  :•— 

In  this  case  the  question  admits  of  being  very  sht>rtly  stated. 
It  was  this,  whether  the  ordinary  rules  applicable  to  mortgages 
expressed  in  the  passage  in  Mr.  Macpberson's  book  on  Mori- 
gages,  referred  to  by  the  High  Court,  do  or  do  not  apply  to 
the  present  case  ?  It  was  contended  that  they  did  not  apply  to 
^  the  present  case,  because  their  application  is  expressly  excluded 
by  an  agreement  between  the  parties  ;  and  if  their  Lordships 
had  come  to  this  conclusion,  they  would  undoubtedly  have  givea 
effect  to  that  agreement. 

The  construction  of  the  agreement  which  is  contended  for  oo 
the  part  of  the  appellant  is  this^   that  the  mortgagee  on  hia 
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part  is  eDtitled  to  the  payment  of  the  priiicipal  and  of  the  in-  ^^^a 
terst  on  the  debt^  bat  that  the  payments  of  iDterest  which  Radhassnodb 
properly  woald  accrnei  at  all  events  annnally^  carry  no  interest  ^'^sbr 
themselves,  which  no  doubt  is  the  ordinary  rale.  On  the  other  Kripamoykb 
hand  it  is  said  that  the  mortgagor  is  entitled  to  call  the  mort- 
gagee to  aoconnt  for  the  whole  of  the  annnal  proceeds  of  the 
property  less  a  few  expenses  of  collection,  and  that  each  of  tho 
annual  payments  of  the  proceeds  of  tho  property  is  chargeable 
with  interest ;  so  that,  while  on  the  one  hand,  the  mortgagor  can 
charge  the  mortgagee  with  all  the  annual  proceeds  of  the  estate, 
those  annual  proceeds  carrying  interest,  the  mortgagee  on  the 
other  hand  can  only  charge  the  mortgagor  with  the  debt  and 
the  interest;,  the  latter  not  carrying  interest,  the  result  of  which 
is  certiiinly  somewhat  extraordinary — ^that,  whereas  in  this  case 
it  appears  very  clear  that  the  mortgaged  property  was  an  in- 
sufficient security,  and  that  the  proceeds  of  it  fall  short  by  some 
Es.  400  a  year  of  the  interest,  nevertheless,  after  a  long  period 
of  time,  the  m'^itgagor,  not  having  paid  a  farthing  of  the  prin- 
cipal or  interest,  is  entitled  to  a  large  balance  on  the  part  of 
the  mortgagee.  Of  course,  the  parties  might  have  so  agreed  if 
they  pleased,  but  their    Lordships    would   be  loth  to  put  such  a 

construction  upon  the  agreement^    unless  they  were  compelled  to 
do  so  by  very  plain  words. 

On  looking  at  this  agreement,  more  especially  at  the  6th  and 
1 0th  paragraphs, which  have  been  often  referred  to,  and  to  the 
precise  terms  of  which  it  is  not  necessary  to  refer  again,  their 
Lordships  on  the  whole  think  that  these  paragraphs  and  the 
agreement  generally,  which  is  drawn  by  no  means  clearly,  are 
not  inconsistent  with  the  supposition  that  the  parties  intended 
that  the  interest  might  be  set  off  from  time  to  time  against  the 
rents  and  profits,  and  that  the  mortgagee  wis  only  to  account 
to  the  mortgagor  for  any  rents  and  profits  and  interest  on  the 
same  which  he  may  have  received  over  and  above  the  interest 
due  to  him  upon  the  debt.  Their  Lordships  being  of  opinion 
that  that  interpretation  is  not  inconsistent  with  the  contract 
according  to  the  best  construction  they  can  give  to  it,  it  follows 
that  the  rule  stated  by  Macpherson  in  general  terms  is  not 
excluded  by  the  terms  of  this  contract. 
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1872  Their  Lordships  think  it  right  also  to  say  that,  eren  assamiii^ 

BAunABKNoDB  the  constructioo  which  has  been  contenteoded  for  on  the  part  of 

MissKft      ^^^  appellant^  certainly  an  nnusaal    one   in    docatnents  of  this 

KBirAMLTKK  kiud,  their    Lordships    are   not    prepared  to  say  that  the  High 

Coui't  was  wrong    in  determining    that  such  a  oonstrnction  was 

applicable  only  to  the  first  ten  years ;  and  that  if  the  mortgagor 

chose  at  ^  the    expiration   of   that   period  to  avarl  himself  of  the 

Regulations  which  permit    the    redemption    of  mortgages  after 

the  expiration  of  the  term  stipulated  for,  be  must  come  in  tmder 

the    general    terras   of    those   Regulations  which  prescribe  the 

equitable  conditions  required  to    be  satisfied.     Their  Lordships 

are  also  of  opinion    that    Regulation  XV  of  1793^  s,  7,  does  not 

apply  to  transactions  of  Miis  kind.    . 

Under  these  ' circumstances  their  Lordships  will  horobly 
advise  Her  Majesty  that  the  decision  of  the  Court  below  ought 
to  be  affirmed^  and  this  appeal  dismissed  with  costs. 

Appeal  diamisBed, 
Agent  for  appellant  :  Mr.  Barrow. 

Agent  for  respondent ;  Mr.  Mortimer. 


APPELLATE  CIVIL. 


Igy3  Before  Mr,  Juitiea  Phear  a%d  Mr.  Justice  Ainslie. 

April  2.       jjj  ^Hj  ^^^  o?TRB  Petition  op  HADJBB  ABDOOLLA  and  ahovhie.* 


Indian  Begistration  Act  {VIII  of  1871 J  a.  7e,'-'RevieiO"Act  XXIII  of 

1861,  8.  38. 

A  District  Judge  lias  no  power  to  review  an  order  passed  under  s.  73i  Act 
VIII  of  1871. 

Onb  Masaamnt  Noorun  died  on  the  18th  December  1871. 
After  her  death^her  son-in-law,  Reaasut  Hossein  applied  to  the 
Sub-Uegistrarof  Gya  for   registration    of  a   deed  of  g\it,  dated 

•  Bale  Nisi,  No.  i6  of  1^73,  against  an  order  of  the  Jadge  of  Gys,  datodl 
the  4th  January  1873. 
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19th  November  1 87 Ij. from  the  deceased  in  favor  of  her  grand*        18"3 
phildren.    Hajee  Abdoolla  and  Barrateei  the  heirs  acoordiog  to      in  thb 
Mafaomedan  law  of  HutfBamnt  Nooran,  objected  to  the  registra-  jJ'^^bti^' 
tion  of  the  deed  on  the  grotiiid  that  it  had  not  been  executed  by    of  Uadjkb 
Mussamnt  Noornn.     The  sub-registrar  refused  to  register  the       ^^^^^' 
deed.    Beassat  Hossein  applied  to  the  Jodge  under  s.  73^  Act 
VIII  of  1871^  to  establish  his  right  to  have  the  deed  registered. 
The    Jadge^    Mr.    Taylor,    rejected    the    application   on    tKe 
ground  that  the  execution  of   the  deed   was  not  satisfactorily 
proved.     Reassnt  Hossein  applied  for  a  review  of  t'  is  judgment, 
and  the   then  Judge  of  Gya  (Mr.  Craster)  passed    the  following 
order :— 

*'  I  think  the  case  may  be  admitted  to  argument.  As  a  general  rale 
every  Court  has  power  to  review  iits  own  order,  and  as  at  present 
advised,  I  see  no  reason  fur  believing  that  this  Court  has  not  power  to 
review  its  order  in  the  present  case,  although  no  special  provision  for 
such  procedure  appears  to  have  been  made  in  the  Act  under  which  the 
order  was  passed.  I  direct  that  the  case  be  placed  upon  the  review 
file  and  be  argued." 

Mr.  TuMahi  for  Hadjee  Abdoola  and  Burratee*  moved  the 
High  Conrt  (Phear  and  Ainslie,  J  J.)  for,  and  obtained,  a  rule 
calling  upon  Keassnt  Hossein  "  to  show  cause  why  the  order  of 
the  Judge  admitting  the  review  should  not  be  set  aside  on  the 
ground  that  it  was  made  without  jurisdiction.'^ 

The  rule  now  came  on  for  hearing. 

a 
t 

Mr.  Twidale  and  Baboo  Bomesh  Chunder  Miller  in  support  of 
the  rule. 

Mr.  C.  Gregory  and  Moonshee  Mahomed  Ytisoof  for  Reassnt 
Hossein. 

Moonshee  Mahomed  Yumof*  in  showing  cause,  contended  that« 
the  Judge  bad  jurisdiction  to  review  the  order  passed  by  him. 
Under  s.  88,  Act  XXIII  of  1861,  the  procednrci  as  prescribed 
in  Act  VIII  of  1 859,  is  to  be  followed  in  all  miscellaneous  cases. 
8*  376,  Act  VIII  of  1859,  applies  not  only  to  decrees,  but  to 
orders  also.  S.  76,  Act  VIII  of  1871,  lays  down  that  no  appeal 
shall  lie  from  an  order  passed  under  that  section.     But  there  are 
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1873  no  express  words  in  the  Act  taking  sway  from  tbe  Ootirt  tfce 

'    liTrHB  power  to  review  its  own  judgment.     8.  26,  Act  XXIII  of  1861 « 

MATTKK  OF  expressly  takes  away  the  power  of  review  in  certain  cases.     The 

OF  Hadj^b  power  to  review  its  own  judgment  is  inherent  in  every  Goati. 

Abdoolla» 

Mr.  Twidale,  in  strpport  of  the  rttle*  contended  that  there  was 
no  section  in  Act  VIII  of  1871  which  authorissed  a  Court  to 
review  its  judgment*  S.  76  of  the  Act  renders  the  order  final. 
The  whole  of  the  procedure  of  Act  VIII  of  1869  has  not  been 
imported* 

The  judgment  of  the  Court  was  delivered  by 

pHfiAfti  J. — We  think  that  in  this  case  the  rule  must  be  made 
absolute.  The  judgment  of  Mr.  Craster  in  admitting  the 
review  is  very  short.     He  says  {reads). 

It  appears  to  me  that  the  Judge  has  taken  an  erroneous  view 
of  the  extent  of  his  jurisdiction  in  this  matter.  If  he  were 
right,  the  consequence  would  be  |that|  whereas  in  regular  civil 
suits,  in  suits  before  the  Collector's  Court  under  Act  X  of  1859f 
and  in  suits  which  are  dependent  upon  the  provisions  of  Bengal 
Act  Vltt  of  1869,  the  procedure  for  review  is  strictly  laid  down 
and  limited  in  respect  to  the  time  and  the  causei  yet  in  a  8um« 
mary  case  like  the  present,  the  Court  would  be  unrestricted  in 
every  way.  It  would  not  be  obliged  to  confine  its  review  to 
matter  which  was  new  since  the  former  hearing,  or  to  any  of 
those  points  which  are  prescribed  in  the  general  Civil*  Procedure 
Godf>.  The  Judge  might  in  fact  on  review  hear  an  appeal  from 
the  decision  of  his  predecef^sor  upon  precisely  the  same  mate- 
rials as  those  upon  which  his  predecessor  formed  his  judgment^ 
and  he  might  do  this  without  any  limit,  as  far  as  I  seCi  with  re* 
gard  to  time  ;  and  aj^ain  his  own  decision  upon  review  might  be 
reviewed  thereafter  equally  without  limits  as  to  time^  The  con- 
sequence would  be  that  we  should  have  here  a  perfectly  un- 
restrained system  of  appeal  upon  appeal  without  any  sort  of 
limitation.  And,  indeed,  as  far  as  I  understand  the  present  casai 
the  review  which  has  been  admitted  is  of  the  nature  of  an  appeal 
from  the  judgment  of  Mr.  Taylor.  No  dottbt,  every  Court  has 
tto  far  the  power  to  review  its  own  deci^sion  as  may  be  necessory 
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forthepiiiposeof  making  that  decision  in  terms  accord  with  the       ^>^ 
intention  of  the  Court  entertained  at  the  time  of  passing  it :      in  ths  ^ 
for  instance,  to  correct  verbal  errors^  or  otherwise  to  make  the  T^Fm-noH 
formal  decree  an  accurate  expression  of  the  judgment  which  the    of  HABjtra 
Court  intended  to  pass.    But  I  am  of  opinion  that  an  inferior  ^'^* 

Court  of  limited  jurisdiction  does  not  possess  the  general  power 
of  reviewing  its  own  decision  which  the  Judge  appearSvto  think 
that  every  Court  necessarily  does  possess.  I  may  say  that  even 
the  Court  of  Chancery  in  England,  whose  powers  are  as  general 
as  the  powers  of  a  Civil  Court  well  can  be,  does  not  exercise  the 
power  of  reviewing  its  own  judgment  except  when  error  of  law 
is  apparent  on  the  face  of  the  judgment,  or  when  new  matter  is 
brought  to  its  notice  which  could  not  have  been  adduced  before 
it  at  the  time  when  the  decree  was  made  (1). 

On  the  whole  then  it  seems  to  me  as  I  have  already  said  that 
the  Zilliah  Courts  have  not  got  the^general  power  of  reviewing 
their  own  judgments  which  would  be  necessary  in  order  to  support 
the  exercise  of  jurisdiction  which  the  Judge  here  has  affected  to 
make.  It  follows  therefore  that  the  admitting  of  the  review  was 
in  this  respect  uUra  vires j  and  the  rule  setting  aside  the  order  will 
be  made  absolute  with  costs. 

BuU  ahsoluie. 


Before  Mr,  Justice  MUter  and  Mr.  Jtbstioa  Bh^h, 

SANTIEAM  PANJA  and  othsbs  (Plaintiffb)  v.  BTCUNT  PANJA  1873 

AKD  OTHSU  (DxFXNDANTs).*  March  7  ^ 

15. 

J^ght  of  a  Shareholder  in  La/nd  to  Measurement-— Beng.  Act  VIII  of  1869,  ■  ■  3 

88,  25,  87,  and  38. 

A  shareholder  in  a  joint  nndiyided  estate  cannot  bring  a  suit  under  8.  87  of 
Beng.  Act  VlIX  of  1809  for  the  measurement  of  his  share. 

This  was  a  suit  for  measurement  of  certain  lands  under  s.  37 
of  Beng.    Act  VIII  of  1869.    The  plaintiffs  held  their  share* 

(1)  See  Ferry  v.  Phdips,  17  Yes.,  178 1  Mitford  on  Pleading,  90 1  and  Smith's 
Chancery  Practice,  712  and  811. 


*  Special  Appeal,  No.  866  of  1872,  from  the  decree  of  the  Judge  of 
pore,  dated  the  14th  March  1872,  reTerslng  a  decree  of  the  Additioaid  Sadder 
Hunsif  of  that  district^  dated  the  ^d  September  1871, 
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^^^       as  patnidarB  from  the  original  ownero  of  a  twelve-anna  share  of 
SAjmBAx    a  joint  nndirided  estate.    The  remaining  fonr«anna  share  was  in 
y  the  khas  possession  of  the  other  shareholders. 

p][^**  The  defendants  admitted  that  the  plaintiffs  were  entitled  to 
a  twelve-anna  share  in  the  lands  in  question,  bnt  contended 
that  shareholders  were  not  entitled  to  measure  the  lands  com- 
prised in  their  share.  The  Court  of  first  instance  held  that  the 
plaintiffs  were  entitled  to  measure  the  lands  of  the  mouzah  in 
suit,  and  the  defendants  were  ordered  to  be  present  at  the  time 
of  such  measurement,  and  to  point  out  the  lands  comprised  with- 
in their  respective  holdings,  and  a  decree  was  accordingly  pass^ 
ed  in  favor  of  the  plaintiffs  with  costs.  From  that  decision  the 
defendants  appealed  to  the  Judge  of  the  district,  and  on  appeal 
the  Judge  held  that,  as  regards  the  question  of  a  right  to  me* 
asurement^  the  case  of  Moolook  Chand  Mundid  v.  Modhoasoodun 
BatKu^futby  (1)  decided  that  point  in  favor  of  the  appellants, 
and  allowed  the  appeal  with  costs. 

(1)  B^fwt  Mr,   Justice  Loeh  and  Mr.    1862  for  the  meaauremont  oi  an  estate 

Jtuiice  Ain$li€.  in  which  the  plaintiff  aUeges  he  helda 

.^  an  ondivided  S-annaa  share. 

MOOLOOK  CHAND  MUNDUL  urn       The  ryot»,  whow  land  it  was  wnght 

0THBB8    (iMTttVBHOEs)     V.   MOD-  tomeBBUTe  andBasess,  denied  that  thej 

HOOSOODUN      BACHXJ8PUTTT  were  tenaata  of  the  plaintiir.  and  Prem 

(PiiAiMTur).*  Chand  and  another  interrened  olaim- 

TJU  SOth  /ttM  vnt.  ing  to  be  in  receipt  of  rent. 

Seng.  AetVItf  W62».  10-Bight<(fa  The  «»*  Court  laid  down  two  iseue.: 

Co^rtr  to  «*u«**m«U-ilet  I  qf  '■*'  ''^«"'«'  *^«  P^'**  had  been  in 

1869...  IV^Beng.  Act  KIIK/ 1869    '^l^tl'^n^^'  ""'^''', 
T,.\^   ^      n     1.        X    J-  *     •  riem.  Cliana  had  been  in  receipt  of 

— Right  of  a  Co-sharer  to  dutraxn,        x^jii, 

Mr.  0.  €hregory  and  Baboo  Dehmdro       ^^  Depnty  CoUeto^    found  both 

Zrarain  Bo.  for  the  M^pelhuit..  '^tX^^^^^^^'X^Zt 

Baboo.  Vn^  P.^  B«^-...  Jffli-^'i^^lL^^'X.^^ 
Chunder  Madhub  Ohose,  and  Taruck  ancestors  made  a  division  or  aparti- 
ifath  Dvtt  for  the  respondent.  tion  is  not  even  proved^  nor  is  the  date 

^    Tot  foUowing  judgments  were  deH-    ^,  «^°^  partition  even  given.    Such  a 

•;       "  *-6  J  -o  pl^  cannot,  theref ore«  be  entertained. 

tared  :—  FlaintiiT  purchased  the  estate  in  1269 

»     m...   -*.  SI.      ^     ^1.      (1862) ;  and  as  aU  parties  admit hiapro. 

Loch,  J.— This  im»  a  suit  under  the    |,rietary  right  to  8-annas  share  of  the 

provisions  of  s.  10  of  Beng.  Act  VI  of    estate  Weich  is  held  ijmali,and  that  these 

*  Special  Appeal,  "So.  126  of  1871,  from  a  decree  of  the  Additional  Jndge  of 
IKodd^  dated  the  21st  November .  1870,  reversing  a  decree  otthe  Deputy 
CoUector  of  that  district^  dated  the  Utb  Mmk  1870. 
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From  thatdedflicm  the  plomtiffs  appealed  to  the  High  CptiH*       ^^ 

SANvnuic 


Baboo  Bhoyrub  Chunder  Banwjee  for  the  appellants.-^The 


Panja. 

V. 

case  of  Moolook  Chamd  Mundnd  y.  Modoogoodun  BachuspuMy  (1)      BTcuifr 

lands  fonn  pajrt  of  the  estate  and  are  an  estate  or  temue  to  make  a  genentl 

situated  within  it,  plaintiff  has  a  right  survey  and  measnremeiit  of  tl£  lands 

under  s.  10  of  Beng.  Act  VJ  of  1862  comprised  in  snoh  estate    or  tenure, 

to  measure  these  lands,  and  a  decree  is  and  to  invoke  the  assistance  of  th^ 

given  to  him  accordingly.''  Collector  should  the  tenant,  when  d^y 

served  with  notice,  f sdl  to  attend  f^ 
A  special  appeal  was  preferred  by  |)oint  out  his  land ;  but  s.  10  of  fieng. 
the  tenants,  but  before  the  Coxat  Act  VI  of  1862  contains  provisions  not 
entered  into  the  case,  it  was  brought  to  be  found  in  any  sectioa  of  Act  X  of 
to  the  notice  of  the  Judges  that  a  1869.  It  was  enacted  prG»baJi)]y  to 
Judgment  had  been  pessea  by  a  Bivi-  assist  auetion-purohssers  in  diseover- 
sion  Bench  of  this  Court,  E.  Jackson  ing  the  lands  they  had  purchased,  ai^I 
and  Ainslie,  JJ.,  dated  16th  May  1871  the  tenants  who  occupy  sudi  lands.  I 
{a),  which  contained  a  construction  of  cannot  suppose  that  the  law  ever  coxi- 
s.  10  of  Beng.  Act  VI  of  1862,  which,  templated  that  the  provisions  of  this 
if  followed  in  the  present  case,  would  section  should  be  made  use  of,  unless 
neeesaorily  dispose  of  this  appeal.  The  in  very  exceptional  cases*  by  land- 
Judges  there  held  that  the  applicant  holders  who  have  been  for  SAyjhsriod 
under  this  (10th)  section  must  be  the  in  quiet  possession  of  their  estate^! 
proprietor  of  the  estate,  not  a  share-  -  receiving  rents  from  the  tenants, 
nolder  only  in  the  proprietarv  lands : 

that  it  was  not  right  that  such  share-  S.  10  of  Beng.  Act  VI  of  1862  pro- 
holders  should  have  separate  measure-  vides : — ''If  the  proprietor  of  an  estate 
ments ;  that  such  proceedings  would  or  tenure  or  other  person  entitled  to 
be  productive  of  great  annoyance  and  recover  the  rents  of  an  estate  or  tenure 
harassment  to  tenants  on  the  estate,  is  unable  to  measure  the  lands  com- 
and  that  the  law  does  not  say  that  any  prised  in  such  estate  or  tenure  or  any 
shareholder  of  an  estate  may  apply  to  part  thereof  by  reason  that  he  cannot 
the  Collector,  and  that  loolang  to  the  ascertain  who  are  the  persons  liable  to 
remarkable  provisions  of  this  section,  pay  rent  in  respect  of  the  lands  or  any 
it  should  not  be  extended  beyond  its  part  of  the  lands  comprised  therein,  Ue 
plaon  terms.  may  x>etition  the  Collector,  who  shall 

proceed  to  measure  the  lands,  and  to 

A  judgment  of  a  Division  Bench  of  ascertain  and  record  the  names  of  the 

this  Court,  in  ShwmhJioo  Cliundvr  Sad-  person    in   occupation  of  the  same ; 

hoohhan  v.  Kala  Chand  Karr  (h),per  and  on  the  special  application  of  the 

Trevor  and  jCampbell,  )JJ.,  has  been  proprietor  or  other  person  aforesaid, 

referred  to  as  declaring  that  a  share-  the  Collector  shall  proceed  to  ascer- 

holder  was  entitled  to  measure   the  tain,    determine,    and     record,    the 

lands  of  an  estate ;  but  we  find  that  tenures  and  tmder-tenures,  the  rates 

the  judgment  in  that  case  was  passed  of   rent   payable  in   respect   of  such 

with  reference  to  the  provisions  of  s.  land,  and  the  persons  by   whom  res- 

26,  Act  X  of  1869,  which  contemplated  pectively   the    rents    are    payable." 

a  different  state  of  things  from  that  Then  comes  the  penal  clause,  which 

provided  for  by  s.  10  of  Beng.  Act  VI  is  as  follows  :~"ir  after  due  enquiry 

of  1862.  S.  26,  Act  X  of  1869,  is  similar  the  Collector  shall  be  unable  to  mea- 

in  its  terms  to  s.  9  of  Beng.  Act  VI  of  sure  the  land,  or  to  ascertain  or  reconl 
1862  which  declares  the  rights  of  a 
proprietor  of  an  estate  or  tenure  or 

other  person  in  receipt  of  the  rents  of  (1)  Ante,  p.  398. 

(a)  Post,  p.  401.  (6)  1  W.  E.,  68,  64. 
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^  on  which  the  judgment  of  the  lower  Court  is  based,  and  also  the 
case  of  Mahomed  Bahadoor  Mojocmda/r  ▼.  Sajah  JJq;   Kishen 

the  names  off  the  penons  moocni«p  Aikslis,  J.—The  qneetioii  it  wlie- 

tioa  of  the  same,  or  if  he  shall  (in  any  ther  the  words  "if  the  proprietor  of  an 

casein  which  such  special  ^iplication  estate  or  tenure*'  in  s.  10  of  Beng.  Act 

shall  hmre  been  made  as  aforesaid)  be  VI  of  1868  are  to  be  read  as  if  they 

nnable  to  ascertain  who  are    the  per-  were  "if  any  sole  proprietor  or  any 

sons  having  tenures  or  nnder-tcnnres  one   of   several  co-proprietors   of  an 

in  such  lands  or  any  xM&rt  thereof,  then  estate  or  tenure,"  or  whether   they 

and  in  any  such  case  he  may  declare  glmply  a  sole  proprietor  or  entire  bo4y 

the  same  to  have  Uipsed  to  the  party  of  joint  prqprieters  owning  an  estate  or 

on  whose  petition  he  has  made  the  tenure. 
enquiry."   leaking  these  words  as  they 

stand,  it  would  foUow  that,  if  the  Loeh,  J.,  has  pointed  out  how  the 
party  upon  whose  petition  the  enquiry  tenants  may  be  harassed  if  every 
was  made  was  the  proprietor  of  half  shareholder  of  a  minute  fraction  of  the 
an  anna  share  in  the  estate,  the  whole  ostate  is  allowed  to  have  a  separate 
of  the  property  regarding  which  the  measurement,  and  how  inconsistent 
eaquixy  took  place  would  be  handed  the  provision  in  the  section  in  question 
over  to  him.  It  may  be  said  that  only  is  ^ith  the  theory  that  every  share- 
so  much  as  is  in  proportion  to  his  holder  can  separately  call  on  the  Col- 
ahare  would  be  made  over  to  him,  but  lector  to  measure.  I  would  further 
the  law  nowhere  says  so,  nor  does  the  wfer  to  s.  112,  Act  X  of  1859  (and  the 
law  give  the  Collector  any  authority  corresponding  s.  68  of  Beng.  Act  YIII 
to  enquire  into  and  determine  what  is  of  1869)  in  which  it  is  provided  that 
the  share  of  the  petitioner  in  the  estate,  "no  sharer  in  a  joint  estate  or  other 
but  directs  that  in  such  case  the  Col-  tenure  in  which  a  division  of  the  lands 
lector  may  declare  the  same  t.  e.,  the  has  not  been  made  amongst  the  sharers 
property  of  which  the  measurement  shall  exercise  the  power  of  distraint 
ana  assessment  is  sought,  "to  have  otherwise  than  through  a  manager 
lapsed  to  the  party  on  whose  petition  authorized  to  collect  the  rents  of  Uie 
he  has  made  the  enquiry/'  be  the  whole  estate  or  tenure  on  behalf  of  all 
right  of  that  party  whivb  it  may.  the  shares  in  the  same.*'    The  words 

used  in  the  earlier  part  of  this  section 

Possibly,  if  a  person's  co-sharers  re-  are :  —  "  The    zemindar,    lakhirajdar, 

fused  to  join  in  making  an  application  farmer,    or  other  person  entitled  to 

to  the  Collector,  they  might  be  made  receive  rent  immediately  from  such 

parties  to  the  case^and  the  measurement  cultivator,  may  recover  the  same  by 

Ac,  proceed  in  the  presence  of  all  parties  distraint  and  sale  of  the  produce  of 

and  so  the  tenants  be  preserved  from  the  land  on  account  of  wRich  the  arrear 

the  harassment  arising  from  separate  is  due."    The  words  used  to  describe 

measurements  being  frequently  made  the  persons  entitled  to  distrain  are  in 

by    the    various     shareholders.     All  the  singular  number,  and  are  much 

parties  must  be  before  the  Collector,  the  same  in  form  as  those  in  s.  10  of 

and  therefore  I  concur  in  the  view  Beng.  Act  VI  of  1862,  but  the  proviso 

taken  by  E.  Jackson  and  Ainslie,  JJ.,  shows  that  they  are  to  be  taken  as 

MJbat  proceedings,  under  s.  10  of  Beng.  limited    to  the  owner,    farmer,    &c.. 

Act  VI  of  1862,  cannot  be  taken  on  defined  lands  or  to  the  whole  of  the 

the  application  of   one  shareholder  in  co-owners  of  such  lands  acting  as  one 

s  joint  undivided  estate.    Under  this  body.    And  it  is  clear  that,   if  this 

view  of  the  law,  I  think  this  special  were  not  so,  the  ryot  might  be  infini- 

appeal  should  be    decreed,  and  the  tely  annoyed,  and  the  co-sharers  put 

juogment    of   the     lower    Appellate  at   a   great   disadvantage.     Beading 

Court  reversed,    and  that    the  suit  Beng.    Act  VI  of  1862  by  the   light 

should  be  dismissed  with  costs  in  all  of  this  section,  and  it  must  be  remem- 

Courts.  bercd  that  it  is,  so  far  as  those  measure- 
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Singh  (l)on  whicli  that  Court  also  relied,'  are  decisions  on  s.  10  of       ^^^ 
Beng-  Act  VI  of  1862,  wMch  section  corresponds  with  s.  88  of    Saktibak 

X  ANJA 

ment  metioiis  are  ooncemedi  merely  B9hoo^Bom€8hChunderMitt«rBjidHem       p^hja. 

an  extension  of  s.  26,  Ac*  X  of  18S9,  Chtmdw  Ban^ee  for  the  appeDante. 

and  that  by  a.  21  (Beng.  Aet  VI  of  ^ 

1862)^  it  U  to  be  read  with  and  taken 

as  part  of  the  earlier  Act.    I  entertain  Mr.  B.  T.  Allan  and  Baboos  Dfwiod- 

no  donbt  that  the  proper  construction       aiprosad  Banerjee  and  Shoshee  Bhoosun 
of  •' estate  or  tenure'  in  s.  10  is  one        flfein  for  the  respondent, 
that  limits  these  terms  to  oertain 

specific  l|mds,  the  whole  of  the  rents  -,,^  4„^««^«4.  ^t  4.u^  rt^«^  ««« 
of  whichgo  to  the  person  presenting       ^hh  judgment   of  the   Court  was 

the  petition.  deUyered  by 

The  proTisions  of  s.  108  of  Act  X  of 

1858  (now  s.  64  of  Beng.  Act  VIII  of        t.^^«^*.  t     t  4«  «^*««««^  «r;ii,  ^i^^ 

Jm.  nr^^^!^^^^^^^LAJ^  i^^    the  first  place,  I  think  it  is  most  im- 

SS^  the  drftadt  ^>cn^  ^^  ^^i^^^i^^'lt^JTC 

until  he  has  proceeded   affainst  the  •""•""    toi«vu  <»««»««»    uv«m^i»^ 

movelibleprop^oftLde&Xri^d  P«»on8  liable  to  pay  rent  m  respect 

i^w^JuZ.*^ K^C^Lnlr!^^  of  the  lands,  or  any  portion  of  the 

br^t  It  to  sale  (if  anv  be  found),  y^  comprised  in  h£^  estate^  and 

Si^^SaV^^^.I^*^^^       STonSSr^unth^is^^m^^^ 

rights  and  interests  of  the  defaulter    g^^^dlerswIheZte  off^^ 

under  s.  110  of  Act  VIII  of  1869.  Z^'  ^ujl  ^J^7  A«ta^  if^ 

I^^M I.  .      _  J    vi  Av  X  •   1.V   i/M-i.    unon   wmen  alone   tnere  can  be  an 
entertain  no  doubt  that  m  the  10th    rilii««*;««  4.^  4.1.^  n^ii^^/,*^,  ««^  «,wx« 

s^on^ofBeng^ActVIoflS^the    fc^^^^nh^on^^^^ 

word  "proprietor     must  be  read  as    the  appUcant.  The  Judge  admits  that 

^^^  '^^^  ^r^*^^?"?j2®  there  was  no  enquiry  made  to  ascer- 
bodyof  proprietors  of  the  whole  of  the  ^^  whetherany  suih  stateof  facts 
land  for  the  m^urement  of  which  ^^^j^^^  ^ne  of  the  tenants  of  the 
apphoation  is  made.  ^^^  ^j^^  objected  to  the  application 

appeared  and  alleged  that  there  was 

(1)  Brfore  Mr.  JwHce  E.  Jaehion  and    no  truth  in  the  averments  made  in  the 

Mr,  Justice  limits.  application,   and  that  the    applicant 

had  long  been  in  possession,  and  could 

MAHOMED  BAHADOOB  M0J60M-    J^t  be  in  ignorance  of  the  lands  or 
txTt*  ^'^"-cxx^vvi.  nvruwvriD.     tcuures  compnsed  in  the  estate,  and 

DAB  AND  ANOTHiB  (Dbfendants)  ^hat  the  application  was  only  made  to 
V.  BAJAH  BAJ  KISHEN  SINGH  harass  the  tenants.  But  still  no  issue 
(Plaintut).*  was  fixed  upon  the  point,and  no  enquiry 

made  regarding  it.    The  result  is  that 

'  nn.    «eii.  -u-      ic^i  the  Collector  had  not  jurisdiction  to  act 

TU  mh  May  1871.  ^  ^^  ^^^^^^  ^^  ^j^^  ^  the  proceed-  ^ 

ings  must  be  set  aside  as  invalid.    It 
B0ng.  Aci  VI  rf  18$2,  «.  lO—Righi  qfa    jg  worthy  of  remark  that  some  of  the 

Co-sharer  io  MeaiurwMnt.  clauses  of  the  section  are  penal,  and 

*  Special  Appeal,  No.  2482  of  1870,  from  a  decree  of  the  OiBciating  Judge 
of  Mymensingh,  dated  the  30th  August  1870,  affirming  a  decree  of  the  Deputy 
Collector  of  that  district,  dated  the  31st  May  1870. 


402 


BENGAL  LAW  REPORTS. 


[VOL. 


1898 


Santiram 
Pam/a 

V. 

Btcuot 
Pavja. 


Beng.  Act  Yin  of  1869«»Tbe  present  suit  irbrooglit  under  s.  37 
of  Beng.  Act  VIII  of  1869,  the  riglit  to  measure  being  given  hj 
s.  25  of  that  Act;  these  two  sections  correspond  witii  s,9oi 
Beng.  Act  YI  of  1862.  By  s.  9  o{  Beng.  Act  YI  of  1862, 
and  by  ss.  25  and  87  of  Beng.  Act  YIII  of  1869,  «  every  pro- 
prietor''of  an  estate  ortenore  has  a  right  to  measure  and  sforv^ 
his  estate,  and  may,  under  certain  ciroomstances,  apply  to  the 
Court  to  have  that  right  established,  whereas  by  6.  lOof  the  former 
Act,  and  by  s.  88  of  the  latter  Act,  the  only  person  entitled  to 
apply  for  measorement  is'^  I2ie  proprietor/'  There  is  a  signi- 
ficant distinction  between  the  wording  of  ss.  9  and  10  of  Beng. 
Act  YI  of  1862,  and  ss.  25,  37,  a^d  38  of  Beng.  ActYIIIof. 
1869.  The  case  of  Shwnbkoo  Chwnder  Badkool^n  t.  Kaia 
Chand  Karr  (1)  has  expressly  decided  that  the  ownw  of  a 
fractional  share  of  an  estate  has  full  power  to  measure.  [BiBCH,J. 
-^That  was  decided  with  reference  to  a  ganKdar,"}  A  fortiori 
a  patnidar,  who  is  the  owner  of  a  siqimor  tenure,  would  ha^e 
such  a  right.  [Biboh,  J.^^.  68  of  Beng.  Act  YHI  of  1869 
expressly  bars  the  right  of  a  sharer  in  a  joint  esltate  to  distrain 
for  rent.]  I  submit  that  is  in  my  fiivor,  inasmuch  as  wherever 
the  rights  of  a  shareholder  are  limited  by  Beng.  Act  Vui 
of  1869,  they  are  so  limited  by  express  provision. 

Baboo  J(»dub  Chfvmder  Semi  for  the  respondents. — The  mean* 


deprive  tlie  ryot  of  his  tennre.  It  is^ 
therefore,  the  more  impcnrtaiit  that  no 
prooeedings  should  be  taken  imdcar 
this  section  except  in  instances  where 
the  interference  of  the  Colleotw  in 
absolutely  necessary,  and  in  such  ex- 
ceptional circumstances  as  are  laid 
down  in  the  section.  The  applicant 
must  first  prove  what  steps  he  has 
taken  to  obtain  the  knowledge  of  the 
tenures  in  his  estate,  and  that  he  is 
unable  to  measure  because  he  cannot 
ascertain  them.  The  applicant  in  this 
case  makes  general  assertions,  but 
does  not  state  what  steps  he  took  to 
ascertain  the  tenures,  and  how  he 
failed. 

I  think  also  that  the  MV^^^iUit  under 
this  section  must  be  ''the  proprietor 


of  the  estate,"  not  a  sharehddQr  only 
in  the  proprietary  body.  It  is  not 
right  that  such  shareholderB  should 
have  spparate  measurements.  Such 
proceeding's  would  be  productive  of 
gr(>at  annoyance  and  liarassment  to 
the  tenants  in  the  estate.  The  law 
does  not  say  that  any  shareholder  of 
an  estate  may  apply  to  the  Collector; 
and  lo(^ing  to  the  remarkable  provi- 
sions of  this  section,  it  seems  to  me 
that  it  should  not  be  extended  beycmd 
its  plain  terms. 

I  would  set  aside  the  Judge's  order 
and  dismiss  the  plaintiff's  application 
with  all  costs. 

(1)    1  W.  K.,  53,  54. 
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ing  of  the  word  ^'pi^oprietor/'  as  used  in  Beng.  Act  YI  of 
1862^  has  been  defined  in  Mahomed  Bahadoor  Mcjoomdar  v. 
Bajah  Baj  Kisksn  Siaigk  (1),  in  Moolook  Chand  MtmdvZ  y. 
Modhoosoodv/n  J^dchrisputty  {2J,  and  in  Shocrend/ro  Mohun  Roy  v. 
BhuggobtU  Chum  ChmgopaMy  a  (3).    A  shareholder  cannot  sne 
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(1)  Ante,  p.  401. 
^  (2)  Ante,  p.  898. 
*  (3)  BrforeMr.JusHceKetn^wUMr. 

Juetice  Q  lover. 

BHOOSSNIXftO  MOHUN  EOT  ai^d 
OTHSBS  (Plaintuts)  v.  BHUGGO- 
BUT    CHUltN    GX7NG0PADHYA 

A2n>01SE88  (DarnfDANTB).* 

Bmig.  Act  VI  of  1862,  ».  10— Bt^^f  o/  a 
Oo-thor#r  to  Jf MMiniiiiM»i« 

BabooB  £freMia£fc  Dom,  Bhosheebhoo- 

for  the  ftppeUants. 

Baboos  NvlU  Chtrnder  Seinsaid  Inu/r 
Chunder  Chtickerhutty  for  the  respon- 
dents. 

Thu  judgment  of  the  Court  was  deli- 
Tered  by 

Glovib,  J. — ^These  ap|>eal8  have  been 
heard  together^  and  one  decision  will 
gOTem  both  cases.  The  matter  haa 
Deen  extremely  complicated  by  the 
action  of  the  Courts  below,  and  it  ia 
with  some  diffionli^  tl^twe  have  been 
»ble  to  get  to  the  real  state  of  the  case. 
The  suit  is  by  A  2-annas  co-shafer  in  an 
estate  ci^ed  Booil,  for  a  measurement 
of  the  lands  under  the  provisions  of  a. 
10  of  Beng.  Act  VI  of  1862^  &ia  ground 
of  action  being  in  accordance  with^that 
section  that  he  wishes  to  know,  and 
cannot  ascertain  who  are  tbe  persona 
liable  to  pay  rent  in  reapect  of  the  landa 
of  his  estate  unless  a  measmrement  is 
made,  l^e  CoUeotor  in  the  firat  in^ 
stance,  not-withrtanding  the  objaationB 


which  were  made  by  the  oppoaite  party 
that*  such  a  suit  would  not  lie,  ordered 
the  meaauxement  to  be  made.  The 
Judge  on  appeal  confirmed  that  order, 
and  aent  the  papers  back  that  an  ameen 
might  be  deputed  to  make  the  meaaure- 
ment.  Sometime  afterwards  a  different 
Collector  took  up  the  case,  and  ex- 
pressed a  very  decided  opinion  that  it 
ought  never  to  have  been  brought 
under  Beng.  Act  YI  of  1862  at  all;  he 
ordered  however  the  ameen  to  go  out 
and  measure  the  lands,  oonsidenng 
himself  bound,  as  no  doubt  he  waa, 
imder'the  dreumstancea  bythe  ded- 
aion  of  the  Jndge'a  Court.  The  ameen 
thereupon  went  and  measured  the 
lands,  both  parties  objected  to  his 
measurement  on  varioua  grounda,  and 
the  Collector  gare  a  decision,  which 
waa  partly  in  £LTor  of  each.  The  caae 
then  went  on  appeal  to  the  Judge, 
who  upheld  the  decision  of  the  Col- 
lector, and  it  ia  againat  thia  deciaion 
that  the  present  appeala  are  made. 
The  onl)r  point  neceaaary  for  ua  to 
oonaider  in  qiecial  appeal  ia  the  point 
of  law,  namely,  aa  to  whether  a  co- 
sharer  in  an  undivided  estate  or  tenure 
is  entitled  to  apply  under  s.  10  of 
BezKF.  Act  YI  of  1862  for  a  measure- 
ment. 

We  are  clearly  of  opinion  that  he  ia 
not  ao  entitled.  The  worda  of  the  aec- 
tion  are  that  "if  a  proprietor  of  an 
eatate  or  tenure  or  other  peraon  entitled 
to  receive  the  rents  of  an  eatate  or 
tenure.''  We  understand  "  proprietor" 
to  mean  either  the  sole  owner  of  the 
estate,  or  the  corporate  body  of  owners 
acting  together  for  that  purpose,  or  any  ^ 
person  or  body  of  persona  having  the 
right  to  coBect  the  entire  rente  cS  the 
entire  estate.    There  ia  nothing  in  the 


*  Special  Appeala,  Nob.  174  and  276  of  1672,  from  the  decrees  of  the  Judge 
of  Dacca,  dated  the  80th  September  1871,  modif^fing  and  ^fl^^*nfrg  the  decrees 
of  the  Collector  of  thttt  distriet,  dated  the  80th  Juie  1871. 
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for  rent  or  enhancement  of  rent^  or  for  a  kabuliat  without  joining 
his  oo-sharers.  [MiTm»  J* — ^That  restson  a  different  prindj^ ; 
a  shareholder  may  not  hare  the  rights  jou  mention,  and  jet  may 
be  well  entitled  to  know  the  qnantitjr  of  land  which  forms  his 
estate.]  Separate  measurements  at  the  instance  of  each  share- 
holder wotild  be  harassing  to  the  tenants.  [Mittsb,  J.— It  is  not 
necessary  that  the  tenants  shonld  attend  at  the  meaBnrements.] 
The  proper  course  for  a  shareholder  to  pursue  is  to  obtain  a 
partition,  and  thus  become  sole  proprietor  of  his  share. 


Baboo  Bhoyrvb  Chunder  Banerjee  in  reply.— In  the  case  ci 
Moolook  Ghcmd  MtmdiU  ▼•  Modhoaaoodim  BaehuspuUjf  (I),  a 
distinction  was  drawn  between  cases  arising  under  ss.  9  and  10 
of  Beng.  Act  YI  of  1862.  Under  the  circumstances  I  submit 
that  the  case  ought  to  be  referred  to  a  Full  Benclu  The  plaintiffB 
cou]d  not  obtain  a  partition  as  they  are  patnidars  of  a  twelve- 


Bection   which   eatttles   a  fknetionsl 

shareholder  in  the  proper^  agaiiiBt 
the  wishes  of  the  great  mass  of  his 
co-sharers  to  harass  every  ryot  on  the 
estate  by  insisting  upon  a  measure- 
ment of  the  lands.  The  point  In  ques- 
tion has  on  more  than  one  occasion 
been  decided  by  Division  Benohea  of 
this  Court.  In  the  case  of  Moolook 
ChandMundul  v.  Modhoosoodim  Bae^ 
huaputty  (1),  it  has  been  held  thjat  the 
word  "proprietor"  implies  the  sole 
proprietor  or  the  whole  body  of  pro- 
prietors of  the  land  for  the  measure- 
ment of  which  application  is  made: 
and  again  in  the  case  ot  Mahomod 
Bahadoor  Mqjoomdar  v.  Ba^ah  Mai 
KUhen  Bingh  (2),  it  was  held  that  an 
applicant  under  s.  10  of  Beng.  Act 
Vi  of  1862  must  be  "  the  proprietor  of 
the  estate/'  and  not  a  shareholder 
only  in  the  proprietax^  body.  Another 
objection  and  an  equally  fatal  one  to 
to  the  plaintiff's  case  would  be  that 
a  party  applying  for  a  measoremant. 
must  do  so  because  he  cannot  ascer- 
tain  who  are   the  persons  liable  to 


pay  rent  to  him.  Now  this  is  an  estate 
whichhasbeen  settled  for  Tory  vaaaj 
years,  the  mehal  was  measured  when 
it  was  settled,  and,  as  observed  by  the 
CoUector,  there  was  a  full  record  of 
the  tenures  of  the  estate,  so  that  there 
ooold  have  been  no  diAoul^  in  ascer- 
taining from  the  thakbust  proceedings 
what  were  the  holdings  of  every  par> 
ticular  ryot  on  the  estate.  In  every 
point  of  view,  therefore,  the  decision 
of  the  Court  below  is  erroneous.  It  is 
true  that  the  Judge  has  not  now  de- 
cided the  case  on  this  particular  point, 
but  it  is  equally  true  that,  the  objec- 
tion was  taken  by  the  ^^objeotor  before 
him  f^Mu  the  very  beginning  of  the 
case,  and  it  is  on  this  point  that  the 
appeal  is  preferred. 

We  reverse  the  decision  of  the  Courts 
below,  and  reject  the  application  for 
measurement. 

Special  appeal  No.  174  will  therefore 
be  decreed,  and  special  appeal  No.  276 
will  be  dismiBsed  with  coats. 


(1)  Ani0,  p.  8dS 


(2)  AnU,  p.  401. 
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anna  8hai*e>  and  the  remaiaing  foar-anaa  share  is  in  the  possession 
of  the  original  shareholders • 

Cut.  adv.  vulL 

The  judgment  of  the  Coarts  was  delivered  by 

MiTTBR,  J.— In  this  special  appeal  we  think  we  are  bound 
to  follow  the  principle  laid  down  in  the  decisions  in  Moolook 
Chand  MundtU  v.  liodhoosoodun  Buchiisputty  (1)  and  Shoorendro 
Mohun  Roy  v.  Bhvggohut  Chum  Oungopadhya  (2).  It  has  been 
argued  that  these  were  cases  decided  with  special  reference  to  the 
provisions  of  s.  10  of  Beng.  Act  YI  of  1862  and  s.  38  of  Beng. 
Act  Vni  of  1869.  But  the  principle  of  those  decisions  appears 
to  be  equally  applicable  to  a  case  like  the  present^  which  is 
brought  under  s.  37  of  the  last  mentioned  Act .  The  same  words 
'^  proprietor  of  the  estate  or  tenure^'  which  occur  in  s.  38  of 
Beng.    Act   YI  of  1862  also  occur  in  s.  25  of  Beng.  Act  YIII 

of  1869 ;    and  as   it  is    by    s.  25  that      the^  right  to  measure 
referred  to  in  s.  37  is  to  be  determined,  the  distinction  relied 
upon  by  the  appellants  must  necessarily  fall  to  the  ground. 
We  reject  the  special  appeal  with  costs* 


(II  AntCt  p.  398, 


Appeal  dismissed. 
(2)  Ante,  p.,  403. 
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^872        NOGENDER  CHUNDEE  GHOSB  aud  AHOTHEt  (Plaintipis)  v.  MAHO- 
^  MED  ESOP  AND  OTHERS  (Dependakts). 

[On  «|»pe«a  from  the  High  Coorii  of  Judicatnire  at  Fort  William  id  Bengal.] 

Alluvion^pUuvion^Aceretton'-BegulcUion  XT  0/ 1825,  s,  4  (1). 
See  also 

14  B  L  B  £69  ^^^  ^  char  formed  in  the  middle  of  ariver,  and  WM««ttlod  with  A.aadl7  the 
r^cesaion  of  the  river  new. land  appeared,  which  waa  leallj  adepoBiton  the  andeni 
site  of  B.'s  land  though  adhering  to  the  ohor,  it  was  held  to  be  B'a  land. 

The  first  role  established  by  s.  4,  Kegnlation  XI  of  1825,  does  not  apparently 
contemplate  land  other  than  that  commonly  known  aa  attavkm,  «t«.,  land  gained  bj 
gc«dnai  and  impeieoptible  aooretion,  the  imerimm^tttm  latfnt  of  the  dvi^  law.  Thai« 

is  no  ezpsesB  prorioiim  in  the  Begnlatioa  for  the  oaae  of  land  whioh  hae  bee^loet  t^ 
the  original  proprietor  by  the  encroachment  of  th  e  sea  or  a  riyer,  and  which,  after 
dil aviation,  re-appears  on  the  recession  of  the  sea  or  river,  and  there  is  nothing  to 

(1)   Reg,  XI  of  1825,  s.  4.    First, —  Nor,  if  annexed  to  a  snb  ordinate  temire 

«  When  land  may  be  gained  by  gradual  held  wider  a  mperior  landholder  slml, 

accession  whether  from  the  r^oeas  of  a  the  vnder-tenant  whether  a  khood-kaat 

river,  or  of  the  sea,  it  shall  be  consi-  ryot     holding    a    maurasi    istemrareo 

dored  an  inoremnnt  to  the  tenure  of  the  tenure  at  a  fixed  rate  of  rent  per  beeghs, 

person  to  whose  land  or  estate  it  is  thus  or  any  other  description  of  under-tenant 

annexed,  whether  such  land  or  estate  be  liable  by  his  engagements,  ar  by  estaw 

held  immediately  from  Government,  by  bHshed  usage  to  an  increase  of  rent  for 

a  semindar,  or  other  superior  landholder,  the  land  annexed  to  his  tenure  by  alia* 

or  as  a  subordinate  tenure,  by  any  de-  vion,  be  considered  exempt  from  the  pay- 

scription  of  under-tenant  whatever.  Pro-  ment  of  any  increase  of  rent  fc>  which  he 

vided  that  the    increment  of  land  thus  may  be  justly  liable." 

obtained  shall  not  entitle  the  person  in  "  Fifth. — In  all  other  qascs.  vis.,  in  all 

posaession  of  the    estate  or  tenure  to  cases  of  claims  and  disputes  respecting 

which  the  land  may  be  annexed,  to  a  land  gained  by  allnvion^or  by  derelio- 

right  of  property  or  permanent  interest  tion  of  a  river  or  the  sea — which  are  not 

therein  beyond  that  possessed  by  him  specifically  provided  for  by  the  rules  con- 

jn  the  estate  or  tenure  to  which  the  tained  in  this  Regulation,  ithe  Courts  of 

M  land  may  be  annexed,  and  shall  not  in  Justice  in  deciding  upon  such  claims  and 

any  ease  be  understood  to  exempt  the  disputes    shall  be  guided   by  the  best 

holder  of  it  from  the  payment  to  Gov-  evidence  they  may  be  able  to  obtain  of 

ernment  of  any  assessment  for  the  pub-  established  local  usage,    if  there  be  any 

lie  revenue,  to  which  it  may  be  liable  applicable  to  the  case,  or  if  not  by  general 

undorthe  provisions  of  Kegnlation  II  of  principles  of  equity  and  justice." 
1819,  or  of  any  other  Regulation  in  force. 

■ 

•  Vrtstnt : — Tue  Right  Uok'blg  Sir  Jamkb  Colvile,  ,  Sir  U.  PniLLiiioaE,  and 

Sib  M.  Smith. 
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take  away  or  destroy  the  originarproprietor's  right ;  suoh  a  6sae  is  tolte  determmed         )8?2 
by  the  general  principles  of  equity  and  justice  under  the  5th  rule  contained  in  s.  4*    Ko&i8kiDK& 

A  title  founded  on  the  original  ownership  and^  identification  of  land  re-appear-      CRtmBieH 
ing  is  to  be  confined  primA  facie  to  the  re-formation  on  iSkut  site. 

The  oases  of  AfuBMtmU  Imam  B<utdi  v.   Hurgwitid  Qh^ge  (1),  Loput  t.  MaddOH* 
mohan  Tkakur  (2),  and  Eckawri  8inff  ▼.  Biralal  Qeal  (3)^  eommented  on. 

tms  was  an  appeal  from  two  decisions  of  the  Etigb  Court 
(Kemp  and  Setoo^Karr,  J  J.)  at  Calcutta,  tbe  first  dated  Ist 
December  1865,  and  the  other  (on  review)  dated  Ist  April  lr867> 
reversing  a  decision  of  the  Judge  of  Ohittagong  dftied  tke  11th 
June  1863. 

The  facts  of  the  case  were  as  fdllows  :*— 

The  navigable  tidal  river  Kumafoolee  is  one  of  those  great 
rivers  of  India,  whose  volume  of  water  and  rapidity  of  current 
at  certain  times  overflow^  inundate,  and  carry  away  extensive 
tracts  of  surface  soil :  and  at  other  times  recede  from,,  or  form 
deposits  of  soil  on  the  original  sites  of  the  land  ^o  inundated* 
.That  river  running  north  and  south,  separated  the  zemin-*^ 
dary  of  Annndonarain  Ghose,  now  represented  by  the  appel- 
lants, whioh  was  on  the  eastern  bank,  within  the  jurisdiction  of 
Thanna  Potea,  from  the  estate  of  the  respondents,  sometimes- 
called  Mottsah  Bakolea,  which  was  on  the  opposite  ai>d  westera 
bank,  within  the  jurisdiction  oi  another  thanna  called  Sohur. 

In  the  year  1837,  the  Mouzahs  ^lagaon,  Chnkra,  and 
Lakhera,  forming  part  of  the  said  2emindary,  were  surveyed 
and  measured  by  the  Government  Depaty  Collector  of  the^ 
xillah,  and  were  divided  into  (ia^f^,  which  were  re  peotively 
distinguished  by  numbers,  and  in  the  year  }839  Mouzah  Bakoleft 

was  also  snisveyed  and    measured,  and    divided  into  dags,  distin- 
guished  respectively  by  numbers* 

In  June  1847,  settlements  were  made  by  the  Collector  on  th& 
part  of  the  (Government,  as  zemindar,  with  the  then  proprietors 
tff  the  said  Talook  of  Bakolea  of  two  cburs,  Dnkhin  and  Dur- 
meean,  which  had  been  thrown  up  in  the  river.  The  former'* 
dhvLT  was  stated  to  contain  22  dronea,  lO-lfr-l-l  of  land,  ih& 
jamma  being  Rs.  200^&-6  ;  the  latter  chur  was    stated  to  contain 

9 

{l\  4  Moore's  L  A..  403.  (3)  2  R  L  R.,  P.  C,  4 ;  S.  0^  1^ 

(2)  5  B.  L,  B.,  5^1 ;  S.C.,  13  J^ooffe's  Moore's  I.  A.,  136. 

I.  A.,467, 
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16  drones^  18-2-1    of   land^    the   jomma   of  the   same  beings 
Rs.  212.7-7, 

Subsequently  to  the  measurementa  in  1837,  the .  greater 
part  of  the  surface  laud  of  the  three  mousaha,  parls  of  the 
appellants'  zemindary,  became  diluviated  by  the  river ;  but 
afterwards  a  re-formation  of  land  took  place  upon  th^  original 
.fiite,.there  remaiai^g  between  the  newly-formed  land  and  the  ori- 
ginal lands  which  remained  intact,  only  a  little  khal,  called  the 
Bowal  khalee,  which  it  appeared  became  dry  during  the  lowest 
ebb-tide,  and  was  easily  fordable  by  men  and  animals,  and  which 
extended  over  the  land  of  some  of  the  dags  of  these  moazahs. 

In  the  year  1848,  Anundanarain  Ohose  presented  a  petition 
to  the  Collector  of  the  zillah,  stating  (amongst  other  things) 
that  a  large  amount  of  the  lands  of  Mouzah  Kdagoao  had 
been  diluviated  or  washed  away  by  the  river,  and  praying 
on  that  account  that  other  )ands  might  be  annexed  to  his 
ssemindary,  but  no  steps  were  taken  on  j^bat  petition. 

In  1858  the  Durmeean  Ghur  had  become  entirely  diluviated 
and  Government  settled  with  the  respondents  another  char  which 
had  formed  opposite  the  plaintiff's  aemindary. 

Before  1854  the  river  had  thrown  up  some  other  land  towards 
its  eastern  shore,  and  in  that  year  disputes  arose  between  the 
respective  proprietors  of  lands  in  the  vicinity,  as  to  the  right  of 
possession  to  that  land  which  formed  the  property,  now  the  sab-^ 
ject  of  the  suit,  on  which  grass  had  begun  to  grow  ;  and,  on  in- 
quiry, the  Magistrate  found  that  no  one  had,  up  to  the  date  of  the 
inquiry,  been  in  actual  possession  of  the  same,  and  an  order  was 
made  that  the  said  lands  should  be  attached,  and  that  the  party 
entitled  to  the  possession  should  obtain  a  settlement  thereof  from 
the  Collector. 

Mo  claim  being  made  by  the  Government  to  these  chnr  lands* 
petitions  were  presented  to  the  Magistrate  under  Act  lY  o£ 
«'1840i  by  sixteen  parties  claiming  the  lands. 

The  Magistrate  directed  the  darogah  to  make  a  personal 
investigation  and  draw  cut  a  map  of   the  locality,  and  to  report 

thereon,  which  he  did  ;  a  copy    of  the  map  is   opposite    marked 
No.  43. 
In  his  report  (after  referring  to   a  portion  A,  as  to  ichi^h^  a 
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compromise  having  been  effected^  no  question  was  raised  on  the 
appeal)  the  darogah  said : — 

**  The  lands  in  Moozah  Kolagaon  belong^g  to  the  zemindars  Baboo 
Giindoohiinder  Gbose  and  Sreemntty  Nobernngeny  Dossee»  which 
were  diluviafcedy  have  been  re-formed  by  allavion  on  that  site  right  to 
the  west  of  Bowal  khaleeand  the  sonthem  part  of  the  char  marked  A. 
From  the  said  mouzah,  and  from  the  char  marked  C,  settled  with  Maho- 
med Esof  Chowdhry  and  others,  men  can  cross  over  daring  ebb-tide  to 
the  said  s  ^nthem  part  of  the  char  marked  A.  Acain,  the  disputed 
new  allavion  char  marked  6  is  an  accretion  to  the  char  marked  0, 
settled  with  the  said  Mahomed  Esof,  Abdool  AH,  and  others, 

**  Bat  it  appears  that  the  said  disputed  char  marked  B  has  been 
formed  by  allavion^  the  place  where  the  lands  of  Moazah  Kolagaon* 
belonging  to  the  said  Baboo  Grindochander  Ghose  and  Sreemntty 
Koberongeny  Dossee,  zemindars,  were  formerly  broken,  and  daring 
the  ebb-tide  men  can  walk  on  foot  from  the  said  moazah  to  the  said 
clinr.  That  portion  of  the  land  which  the  petitioner  Mahomed  Soreef 
had  in  Moazah  Lakhera  has  been  dilaviated,  bat  there  is  no  trace  of  it 
in  the  bank  of  the  river ;  hence  it  cannot  be  exactly  determined  where 
it  has  been  re-formed  by  allavion.  In  the  said  two  disputed  churs, 
marked  A  and  B,  grass  is  growing.  During  the  flood-tide  the  said  two 
churs  are  immersed  under  water." 

On  the  22nd  December  1854^  the  Magistrate  passed  an  order 
which  the  appellants  contended  was  contrary  to  the  purport  of 
the  report  of  the  darogah^  and  in^  oposition  to  the  facts  found 
thereby,  to  the  effect  that  the  lands,  the  subject  of  the  suit, 
should  be  placed  in  the  possession  of  the  respondents,  the 
greater  chuck  (distinguished  as  B  in  the  map  of  the  darogah), 
as  being  an  accretion  to  a  piece  of  land  (distinguised  as  G  in 
the  map),  w4iich  he  found  to  be  in  their  possession,  and  the 
lesser  chuck  (distinguished  as  A  in  the  map)  as  being  an  accre- 
tion to  the  Lamchi  Chur,  which  had  been  settled  with  Mahomed 
Esof  in  place  of  the  Durmeean  Chur  (distinguished  as  D  in  the 
map),  but  whioh  the  darogah  called  the  Durmeean  Chur. 

In  his  judgment  the  Magistrate  said  :— 
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"  It  appears,  on  looking  into  the  said  map,  that  the  new  chur  marked 
A  in  dispute  has  been  formed  by  allnvion  as  accretion  to  the  lands 
of  the  proprietors,  Mahomed  Esof,  Ahdool  Ali  Chowdhry,  Ermos  AUy> 
Chand   Meabf  Abdool    Mujeed,   HoroLal  Mohunt,    and  Datanim,   in 
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Moozah  Khijirpore,  and  to  the  Darmoean  Char  (interTeniag  ohnr)  marked 
D,  settled  with  Mahomed  Esof  Chowdhry  and  others ;  and  that  the 
disputed  new  Chur  B  has  heen  formed  by  aUnvion  as  aocretion  f  o  the  chur 
marked  C,  settled  with  the  said  Mahomed  Esof  and  others.  Both  the 
chnrs  marked  A  and  6  are  in  dispute.  The  stdd  disputed  new  aUitvml 
churs  marked  A  and  B,  'almost  all  the  petitioners  allege  to  be  formed 
by  alluvion  after  dilnvion  of  the  original  diluviated  lands  belonging  to 
them,  and  in  their  possession  respectively,  and  that  they  are  aocretions 
to  their  respective  lands,  and  they  have  claimed  possession  thereof. 
The  darogah  has  written  in  his  report  that  the  lands  belonging  to 
the  proprietors  Baboo  Horo  Ohunder  Boy,  the  first  petitioner,  and 
Oomah  Chum  Boy,  and  others^  which  were  diluviated  on  the  west 
of  the  formerly  diluviated  lands,  and  the  recently  formed  allnvial  lands 
of  the  said  Abdool  Mujeed,  have  been  re-formed  by  alluvion  in  the 
said  chur  marked  A.  Bat  whose  original  lands  were  diluviated,  and 
whose  the  new  disputed  chur  was  formed  by  alluvion,  it  is  difficult  to 
prove ;  and  that  matter  cannot  be  enquired  into  and  decided  in  a 
summary  manner.  The  disputed  chur  ha^  been  newly  formed  by 
alluvion  ;  grass  only  has  just  commenced  to  grow  thereupon.  During 
the  flood-tide  both  the*churs  are  immersed  under  water*  It  is  not 
possible  that  anybody  had  previous  possession  thereof.  Therefore^ 
when  there  is  no  certainty  of  the  previous  possession  in  the  disputed 
estate,  according  to  the  custom  of  the  country,  and  the  porpott  of 
s.  6,  Act  IV  of  I840|itis  proper  to  keep  the  disputed  chnr  in 
the  possession  of  those  persons, 'portions  of  the  original  lands  held  by 
whom  have  heen  diluviated,  and  have  been  re-formed  by  alluvion 
accreting  to  the  r^naining  original  lands  in  T  their  possession.  From  a 
perusal  of  the  darogah's  report  and  the  map^  it  appears  that  the  first 
petitioner,  Baboo  Horo  Uhunder  Boy,  and  the  seventh  petitioner^ 
Mahomed  Soreef,have  no  original  lands  held  by  thern^  adjoining  the 
said  chur.  And  between  Mouzah  Kolagaon,  belonging  to  and  held 
by  the  fifth  petitioners,  Grindochunder  Ghose  and  Mussamut 
Noberungeny,  and  the  new  alluvial  chur  marked  B^  there  is  the  old 
Kurnafoolee  river,  and  it  also  appears  that  there  is  deep  water  in  it 
that  halain  boats  can  easily  pass  by  it.  It  is  not  in  any  way  probablo 
that  the  said  chur  is  an  accretion  to  the  lands  in  their  possession^ 
The  chur  marked  B  is  a  clear  accretion  to  the  chup  marked  0,  held 
by  and  settled  with  the  fourth  petitioners,  Mahomed  Esof  and  othera 
and  therefore  the  fourth  petitioners  are  alone  entitled  to  the  possession 
ofthe  said  .chur.    Hence  it   is  proper  to   keep  the   said    disputed   new 
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fhor  marked  A  in  the  possession  of  fchose  person?,  the  original  lands 
held  by  nfiom  in  Mousah  Khijirpore  baying  been  diluviatdd,  it  has ' 
aocreted,  by  alluvion  to  the  existing  original  lands  held  by  them,  and 
to  the  chur  marked  D ;  and  that  the  disputed  chur  marked  B,  being 
an  accretion  to  the  chur  marked  C,  in  the  possession  of  the  fourth  peti- 
tioners, it  is  proper  to  keep  it  in  their  possession." 

Mr.  Fagan^  having  been  appointed  Receiver  of  the  zemindary 
of  Annndonarain  Ghose,  disapproving  of  the  finding  of  the  Magis- 
trate, instituted  a  regular  suit  for  the  recovery  of  the  lands  in 
May  1861. 

The  plaint  in  this  suit  was  filed  on  the  3rd  of  May  ISgl 
and  purported  to  be  a  "  claim  to  obtain  possession'^  of  71  drones 
of  land.  It  did  not  suggest  that  the  appellants  ever  had 
possession  '  of  the  land,  but  charged  that  the  respondents 
bad  resisted  possession  being  taken  by  the  appellants  in  the 
year  18o3,  and  had  since  continued  in  possession.  It  stated 
that  the  land  in  dispute  was  separated  from  the  rest  of  the 
appellants'  estate  by  a  channel  of  the  river,  fordable  only 
during  low  tide. 

The  respoodent^  other  than  the  Government  by  their  writ- 
ten statment  claimed  the  land  in  dispute  to  be  an  acqretion  to 
the  ohnr  on  tiie  south  of  Bakola,  settled  with  them  by  the 
Gbvernmest  in  1847.  and  since  then  occupid  by  them.  They 
charged  also  that  the  channel  of  the  river  between  the  land  in 
dispute  and  the  appellants'  estate  was  deep  enough  at  ebb-tide 
in  all  seasons  of  the  year  for  large  ladon  boats  to  ply  in  it. 
Thay  further  charged  that  the  appellants  had  never  been  in 
po9se9sion  oi  any  part  of  the  land  in  dispute. 

The  Government  pat  in  their  written  statement  by  \¥ay  of 
answer  sn^ypcMrting  the  respondents'  case. 

On    the   5th    August    1861^  the    Principal    Sudder  Ameen 
directed   Moonshee    AshanooUah   an    ameen    to  make  a  local 
enquiry.    On  the   28th    December    the  ameen  sent  in  a  report,  # 
together  with  a  map^    which  are  suflSiciently  referred  to  in  their 
Lordships,  judgment. 

The  suit  being  transferred  from  the  Court  of  the  said  Prin- 
cipal Sudder  Ameen  to  that  of  the  Zillah  Judge,  the  latter 
ordered    an    ameen   called    Gnggun    Chonder  Dutt    to  make 
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fNoojtvDWR  report, which  are  safficiently  noticed  in  their  Lordships'jndgment. 

The  Judge  having  dismissed  the  case  as  barred  by  limitation^ 
the  suit  was  on  appeal  remanded  for  trial,  and  the  Judge  directed 
an  enquiry  by  another  ameen,  Goar  Mohun  Biswas.  He  also 
made  a  map  (No.  29)  and  a  report,  which  aresnfficiently  noticed 
in  their  Lordships^  judgment. 
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The  Judge  held   that  the    suit    was  not  barred   by  limitation 
and  on  the  merits  proceeded  as  follows  : — 


"The  local  investigation,  and  the  reports  filed  by  both  the 
ameens,  show  clearly  that  the  land  in  suit  is  a  formation  on  the  ori- 
ginal site  of  the  plaintiff's  estate,  which  was  washed  away  by  the  action 
of  the  river.  The  defendants  pleads  that  the  land  in  suit  is  divided 
from  the  main-land  by  a  navigable  river,  but  this  is  not  the  case. 
The  reports  of  the  ameens,  and  the  evidence  of  the  witnesses,  show 
that  the  Kumafoolee  river  runs  to  the  north  of  the  land  in  suit,  and 
that  to  the  sonth  of  it,  between  it  and  the  main-land,  there  is  a  khal»  or 
channel,  which,  though  navigable  for  good^sized  boats  at  high  water, 
is  fordable  during  low  water.  The  witnesses  also  who  have  been 
summoned  on  the  part  of  the  defendant  state  that  at  ebb-tide  there  is 
very  little  water  in  it.  Mouzah  Bakolea  is  on  the  north  of  the  river* 
The  land  settled  with  the  defendants  in  1847  was  entirely  washed 
away,  and  this  is  shown  by  the  defendant's  own  petition  to  the  CoUec* 
tor,  praying  for  remission  of  revenue  on  that  account.  The  land  in 
suit  is  a  formation  on  the  south  side  of  the  river,  and  contiguous 
to  the  plaintiff's  estate.  The  report  of  the  darogah,  and  the  pro- 
ceedings of   the  Magistrate  in   the   Act  IV   case,  show   that  the  land 

was  quite  a  recent  formation  ;  there  is  no  proof  that  the  Vuid  forms  a 
part  of,  or  an  accretion  to,  the  defendant's  estate.  The  defendants  also 
plead  that  the  ameen  has  not  taken  into  consideration  the  quantity  of 
land  which  has  been  cut  away  since  the  institution  of  the  suit. 
This,  however,  did  not  form  a  part  of  the  ameen's  instructions  ;  he 
was  merely  directed  to  make  out  the  dags  appertaining  to  the  estate 
""of  Dukhin  Cliur,  and  report  whether  any  portion  of  it  fell  on  the  land  in 
suit ;  his  starting-point  is  not  objected  to,  and  in  no  way  could  any  of 
the  dcige  fall  on  the  land  in  suit.  The  land  in  suit  is  clearly  a  for 
mation  on  the  original  site  of  plaintiff's  estate,  and  is  connected  with 
it,  and  the  plaintiff  is  therefore  entitled  to  be  placed  in  possession.  H 
decree  is  given  in  &kvor  of  the  plaintiff  against  Mahomed  Esof, 
Ahmed    Ally,  Asgur  Ally,   Enact  Ally,   Amjud  Ally,   Dewan   Bibeei 
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ftnd  AUnmineflsa,  who  will   pay  'the  cost*  of  the  plaintiff,  as   well  as 

those  of  the   Collector.    They   will   also  pay  the  plaintifPa  costs  ih  the    nqobwder 
appeal  to  the  High  Court,  namely,  the  pleader*B  fees."  Chxtndbk 

On  appeal  to  the  High  Court,  a  Division  Bench  (Kemp  and  v- 

Seton-Earrj  JJ.)j  reTersed  that  decision.    The  learned  Judges,        Bbof 
after  referring  to  some  objections  <taken  inconsequence  of  certain 
mistranslations,  proceeded    to  refer    to  the  report  of    the  last 
Ameen>  not  however  alluding  to  the  former  investigations. 

"The  report  of  the  ameen  is  certainly   against  the  defendants.     It 
shows  that  the  ameen  found,  from   the   papers  filed  by  both  parties, 

that,  on  measnrementi  the  land  claimed  would  not  fall  within,  or  bo  a 
continuation  of  the  dctga  of  the  defendants.  This  is  one  point  much 
relied  on  by  the  plaintiff,  whose  pleader  argues  that,^if  the  defendant  s 
{ailed  in  identifying  and  measuring  the  land,  the  same,  by  position 
.  and  by  law,  must  belong  to  ^le  plamtiff's  estate. 

**  We  think,  however,  that  the  report  of  the  ameen  not  only  is  incon- 
clusive, but  that  it  is  outweighed  by  other  evidence  and  by  the  pro- 
babilities of  the  case.  Unless  the  ameen  took  a  correct  starting- 
point,  of  which  we  cannot  be  sure,  his  measurement  could  not  be 
relied  upon,  and  the  decision  of  the  Magistrate  in  1854,  which  retained 
the  defendants  in  possession,  disdoses  a  state  of  things  wholly  incem" 
patible  with  the  version  now  given  by  the  pUintiff. 

"  The  Magistrate's  decision  shows  that  no  less  tban  fifteen  people 
were  contending  for  the  chur;  that  the  chur  was  submerged  at* 
high  water,  and  that  large  boats  could  ply  at  and  near  the  plaoe 
The  Magistrate  ruled  that  the  land  in  dispute  was  an  acceretion  to 
what  had  been  settled  with  the  defendant,  and  retained  him  in  posses" 
sion  under  s.  5  of  Act  lY  of  1840,  whichj  in  this  view  of  the  case,  he 
had  a  perfect  legal  right  to  do. 

"This  state  of  things, «a8  found  by  the  Magistrate  in  a  very  careful 
decision,  is  wholly  opposed  to  the  claim  now  set  up  by  the  plaintiff  > 
and  we  observe  that  he  slept  for  seven  years  over  the  adverse  de. 
cision.  In  that  time,  judging  from  the  map  filed  by  the  ameen,  com* 
pared  with  that  of  the  Magistrate,  the   river  Kurnafoolee,  to  the  south 

and  east  of  the   disputed  place,   must  have  silted  up,  or  decreased  in^ 
voluxne. 

"  I'he  probabilities  of  the  case  are,  moreover,  wholly  against  the  plain- 
tiff. If  the  chur  settled  with  the  defendants  in  IS-i?  had  wholly 
diluviated,  whence  did  defendant  get  his  starting-point  in  1853-54; 
and  how  did  he  manage  to  obtain   a  footing  on  a  chur  which  is  now 
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1872         claimed    as   an   acGretion  to  plainiifTs  parent  estate,  and  6i  whioh  fch 
*  KooBKD^  plaintiff  waa  in  that  yiew  the  moat  likely  person^   from    his  positkuiy 
CHVNpn     advantages,  and  oppartnnitiea,  to  gain  poeaeasion. 
O0O1B  <«  On  the  whole,  we  are  of  opinion,  not  only  that  the  plaintiff  has  failed 

Mahomso    to  make  ont  his  title,  but  that  the  weight  of  the  evidence   proves    the 
Esev.        legal  title,  as  well  as   the  possession,  to   be  with   the  defendant ;  and 
we   decree  ^e  appeal    with   all   the    costs,  inehiding   those  of  the 
Government/' 

An  application  having  been  made  for  a  review,  the  same 
Judges  on  the  first  April  1867  dismissed  the  application  bni 
without  coBts.  The  following  is  their  judgment  which  waa 
delivered  by 

Setov-Kabr,  J.i^This  case  was  originally  decided  by  ns  on  the  1st 
of  December  1865.  The  case  had  been  previously  remanded  by  a  Div  i« 
sional  Bench  on  the  22nd  of  June  1864,  when  a  plea  of  limita* 
tion  successfully  urged  by  the  defendants,  in  the  lower  Oonrtwas  over- 
ruled. The  Judge  on  remand,  gave  the  plaintiff  a  decree,  and  w» 
reversed  the  decision  on  the  date  mentioned,  holding  that  the  pUnntiff 
had  not  made  out  his  main  contention  :  that  the  lands  were  a  re-fonna- 
tion  and  accretion  to  his  original  estate ;  that  two  churs  bad  been  settled 
with  the  defendants  by  Government  as  far  back  as  1847  ;  and  that  one 
of  them  certainly  had  never  wholly  diluviated  ;  and  that  the  plaintiff  had 
not  made  out  a  case  to  disturb  the  possession  awarded  by  the  Magistrate 
in  1854,  or  ofte  which  showed  a  better  title. 

The  case  has  now  been  fully  argued  in  review  by  Mr  Dovneforthe 
plaintiffs,  after  notice  to  the  successful  defendants,  and  Mr.  Doyne 
relies  mainly  on  three  decisions  of  Division  Benches,  Wue  v.  Ame^run, 
nissa  Khaioon  (1),  WUey,  Moidvie  Ahdool  AH  (2),  and  Kowar  Portsh 
Narain  Roy  v.  WaUon  4,  Co.  (S>,  as  well  as  on  the  disclosures  made 
by  the  record,  which,  as  he  contends,  show  clearly  that  no  original  knds 
remained  to  the  defendants,  to  which,  at  the  time  the  Magistrate's  poe- 
sesBory  award,  the  lands  now  in  contention  could,  by  any  possibility,  be 
accretions. 

The  point  as  put  by  Mr,  Doyne  on  the  application  for  review,  on 
which  point  the  successful  defendants  were  again  summoned  is 
this  :— "  That  even  if  the  lands  now  in  dispute  originally   appeared    in 

(1)2W.  R.,34.  (3)5W.R.,283. 

(2)  Id,  127. 
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tbe  sli&t>e  of  an  island^  as  contended  for  by  tlie  defendants,  stilt*  according 
to  the preoedents  of  this  Court  ((jaoted  abore),  the  legale tbie-  belongs' 
to  your  petitioner,  inasmuch  as  GbTemment  declined   to  assert,  its  title 
thereto,  nntil  a  new  surrey,  and  in  the  interval  the  lands  hay»beooma 
an  accretion  to  the  petitioner's  estate.^ 

Mr.  Doyne  also  contends  that  the  Conrt  iras  wrong  to  express  doubts^ 
as  to  the  correctness  of  the  starting  point  taken  by  the  ameen,  inas-^ 
much  as  no  such  doubts  were  stated  by  the-  defendants  in  their  objec- 
tions to  the  ameen's  report. 

On  the  other  hand  Eishen  Sncca  Mookerjee  has  contended  for  the- 
correctness  of  the  Court's  decision  of  December  1865,.  and  has  urged 
that  the  lands  are,  in  a  great  measure,  an  accretion  to  Dukhin  Chu^ 
which  has  never  been  washed  away ;  that  Government  had  asserted  it» 
right  and  had  made  a  settlement  with  the  defendant  which  still  sub*^ 
eists,  and  that  the  rulings  quoted,  owing  ta  the  difference  of  circum. 
stances,  cannot  apply. 

Those  rulings,  Wise  v.  AmeerunwUsa  Khaioan  (I)i  and  Wise  v.  Moul 
vie  Ahdodl  Alt  (2),  lay  it  down  that,  if  a  chur  be  surrounded  by  watev 
fordable  at  any  point,  the  owner  of  the  land  to  which  the  chur  adjoin s. 
has  a  prirni^  fade  title  to  it  under  cl.  S,  s.  4  of  Regulation  XI  of 
1806  and  also  that  the  status  of  the  land  at  the  tune  of  the 
re-survey,  and  not  that  on  the  first  formation,  is  to  be  looked  to  under 
Act  iX  of  1847.  It  is  also  ruled  in  ^those  two  oases  that>  il  the  land 
attaches  to  the  estate  of  a  riparian  proprietor,  his  opponent  cannot  retain, 
the  same  unless  he  can  show  a  better  title  than  Act  lY  of  1840« 
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The  same  doctrine  is  laid  down  in  the  case  of  Kowar  Poresh  Narain 
Boy  V.  Wa<«o»  ^  Oo.  (3),  but  it  is  to  be  noted  that,  in  all  these  cases*^ 
Government  did  not  claim  the  land  thrown  up,  and  did  not  take  posses- 
sion of  it  as  fltfi  island. 

The  dooumMits,  whioh  in  the  course  of  review  have  been  most  dwelt 
on,  are—  , 

1.  The  map  of  the  'ameen  made  in  this  ^iquiry,  and  the  map  of  the 
darogah  on  which  the  Magistrate  based  his  award.  * 

2.  The  petition  of  the  plaintiff  of  28th  of  Febroaiy  1853l 

3.  The  petition  of  the  defendant  of  the  16th  ef  Aughraa  1914 
Mughee,  or  1st  of  December  1852. 

4.  The  repoit  of  the  Deputy  Collector  of  the  9th  of  December  I85Sk 


(1)  2  W.  B..  34. 

(2)  Id.,  127. 
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^^^^ We  think  it  clearly  proved,  from  the  record,  that  the  Goverament 

NooENDER     settled  four  churs  with  the  defendants,  viz : 
Ch UNDER  Bakolea,  at  a  jumma  of    ...  Bs.    686    4    0 

Ghobb 

Mahombd  Dukhin,      at  a  ditto  of    ...  „      200    6    6 
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Jungoloa,    at  a  ditto  of    ...  „        67  10    0 

Burmeeani  at  a  ditto  of    ...  „      212    7    7 

We  think  it  alsa  clear  from  the  proccedinjrs  of  December  1852  that 
only  one  chur  had  entirely  diluviated,  viz.,  Durmeeani,  and  that, 
as  a  compensation,  Government  settled  another  chur,  called  Lami  or 
Lamchi,  with  the  defendants :  this  chur  having  formed  somewhere  in  the 
same  locality.  The  petition  fof  the  plaintiffs  of  February  1853,  if  any- 
thing, rather  supports  the  defendants'  case.  We  think  it  further  indis- 
putable that  Dukhin  Chur  never  diluviated,  and  that  it  is  the  chur 
without  a  name  marked  C,  in  the  darogah's  map.  A  comparison  of 
this  map  with  the  ameen's  map  leaves  no  reasonable  doubt  of  this  fact 
in  our  minds.  We  also  think  the  map  of  the  darogab  a  very  clear  and 
well-drawn  map,  and  that  by  D  he  meant,  not  the  old  durmeeani  chur, 
but  the  chur  which  had  formed  on  its  site  or  in  its  neighbourhood. 

It  is  also  clear  that  the  claim  of  the  plaintiff  was  not  urged  in  the 
lower  Court  or  before  us  on  the  last  occasion  in  the  exact  shape  in 
which  it  is  now  presented  to  us,  though  there  are  words  in  the  plaint 
which,  it  is  possible  to  argue,  may  cover  the  claim  as  now  shaped. 

We  are  not  disposed  to  impugn  the  correctness  of  the  principles  laid 
down  in  the  rulings  of  the  Divisional  Benches  already  quoted,but  the 
question  will  still  remain  whether  the  facts  disclosed  in  this  suit  are 
euch  that  those  rulings  can  fairly  apply.  It  is  indisputable  in  our  opi- 
nion that  Government  did  assert  its  claim  to  both  Durmeeani  and  Dukhin 
Churs,  and  that  the  latter  has  never  been  washed  away,  and  we  are  not 
ehown  that  there  has  been  any  re-survey.    In  this  state  oi  things  then, 

^he  rulings  quoted  by  Mr.  Doyne,  do  not  seem  to  'apply.  In  those 
rulings  the  Government  appeared  either  to  have  waived  or  neglected 
its  rights  or  not  to  have  ceded  them  to  the  parties.  In  the  present 
case  the  Government  distinctly  settled  at  intervals  four  chars  with  the 
^  defendants,  and  gave  them  a  compensation  for  one  chur,  and  one  chur 
only,  which  aftei'wards  diluviated. 

Then  the  present  claim  of  the  plaintiff,  at  least  his  claim  in  the  shape 
now  assorted,  seems  to  me  a  new  claim  altogether.  In  his  plaint  he 
gave  the  chur  no  name  in  particular,  but  described  it  as  an  accretion  to 
three  villages  of  his  estate,  and  he  distinctly  pleaded  resistance  to  his 
possession  and  collusion  between  different  defendants^  and  re-formation 
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of  a  chnr  on  tho  original  site  thereof  adjoining  to  his  own  original 
lands.  I  think  it  extremely  questionable  whether  his  claim,  as  put  on 
review,  is  really  covered  by  the  pleas  taken  in  his  plaint ;  and  if  this  be 
the  ease,  I  do  not  think  that,  at  this  late  stage  of  the  proceedings,  he 
should  be  permitted  to  vary  his  ground  of  action,  and  to  claim  the 
benefit  of  certain  decisions  of  our  Court,  the  circumstances  of  which  da 
not  exactly  apply  to  or  tally  with  the  case  before  us. 

As  to  what  is  said  of  the  ameen's  report,  it  appears  that  no  less 
than  three  ameens  have  gone  to  the  spot,  and  that  they  have  been 
unable  to  give  any  such  conclusive  report  as  would  warrant  a  Court  of 
Justice  in  giving  away  a  large  tract  of  land,  and  depriving  the  defendants 
of  their  possession.  A  Court  is  bound  itself  to  see  whether  an  ameen's 
report  is  in  all  respeots  reliable,  before  it  can  use  it  as  a  main  ground 
for  disturbing  long  possession. 

The  plaintiff,  after  the  unfavorable  award  of  the  Magistrate  in  1854, 
took  seven  years  to  brood  over  his  case  and  to  oome  into  Conrt. 

I  think  that,  on  this  case  as  put,  he  was  boi^d  to  prove  distinctly  bis 
allegations  of  dispossession  and  obstruction  by  the  defendants  and  of 
re-formation  of  a  char  on  a  site,  adjoining  his  own  lands.  These  alle. 
gations  I  do  not  think  he  has  proved,  and  therefore,  whatever  may  be 
the  exact  state  of  the  char  or  of  the  water  surrounding  it  at  the  present 
time,  I  question  whether  under  his  form  of  action  and  under  all  the 
circumstances  of  the  case,  he  is  in  a  position  to  derive  any  benefit  from 
the  rulings  of  the  Divisional  Benches  on  this  much-controverted  subject 
of  accretion,  the  correctness  of  which  rulings  in  those  instances  and 
applied  to  those  facts,  I  do  no  impugn. 

In  this  view  of  the  case,  I  think  that  our  decision  of  December  1865  ^ 
dismissing  the  claim  a*  not  made  out,  has  not  been  shown  to  be  wrong 
or  illegal,  and  I  would  allow  it  to  stand  unaltered,  dismissing  the  re- 
view but  without  costs. 

The  sons  of  Anandonarain  Grhoae  appealed  against  this 
decisioQ  to  her  Majesty  in  Council. 

Sir  R,  Palmer,  Q*C!.,  and  Mr.  Ldih,  for  the  appellants^contended 
that  the  decision  of  the  Zillah  Judge  was  right,  inasmnch  as  th% 
land  was  clearly  a  formation  on  the  original  site  of  the  plaintiff's 
zemindary,  and  no  part  of  the  land  settled  with  the  defendants 
in  1847  was  connected  with  the  land  in  dispute.  They  com- 
mented upon  the  High  Court  having  entirely  overlooked  the 
gudiugs  of  the  first  ameens^and  argued  that  the  defendants  haviug^ 
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1872        based  feheir  claim  upon  the  land   forming  an  increment  under 

NooBNDKR  Begalation  XI  of  1825^  s.  ^,  cl.  1,  had  altogether  failed  to  prove  it, 

^0H08  ^^    and  that  the  appellants'  case  had  been  proved  according  to  the 

p.         principles  laid  down  in  the  5th  claose  of  that  section. 

ABoiiio        ^j^^  followiog  cases  were  cited— PTiw  ▼.  Ame&ninryiasa  Kha* 

toon  (\),  Wise  v.  Maulvie  Abdool  Alt  (2),  Kowar  Poresh  Narain 

Boy  V.  Watson  ^  Co.  (3)^  Musaamui  Imam  Bandi  v.  Hurgovind 

Ohose  (4),  and  Lopez  y.  Madanmohan  ThaJcur  (5). 

Mr.  Forsyth,  Q.C.,  and  Mr.  Pontife^t  for  the  Government,  con. 
tended  that  the  land  being  in  the  possession  of  the  defendants,  the 
appellants  most  recover  on  the  strength  of  their  own  title,  and 
not  on  any  deficiency  in  proof  by  the  defendants,  bat  that,  besides , 
it  was  clear  that  the  lands  in  question  were  an  accretion  to  the 
Dukhin  Chur  settled  with  them  by  the  Qovemment  in  1847. 
As  to  the  cases  relied  op,  the  decision  in  Lopez  v.  Madanmohan 
Thakwr  (5)  must  be  carefully  considered,  and  the  principles 
there  laid  down  not  extended.  The  decision  conflicted  with  that 
of  Eckovori  Sing  v.  Hiralal  Seed  (6),  and  that  case  appeared 
to  have  been  overlooked.  Where  there  hcks  been  diluviation  into 
a  navigable  river,  the  land  is  lost  to  the  proprietor,  and  this  prin- 
ciple is  adopted  in  similar  cases  in  America,  where  the  rivers  are 
'  of  the  same  nature ;  Houk  on  Navigable  Rivrn^,  s.  25Q. 

Sir  B,  Psklmer  in  reply. 

Their  Lobdshifs  delivered  the  following  judgment :— ^ 

The  subject-matter  in  dispute  on  this  appeal  is  a  portion  of 
chur  land  thrown  up  by  the  Kurnafoolee,  a  navigable  and  tidal 
river  in  the  district  of  Chittagong. 

The  appellants  are  the  representatives  of  one  Anundonarsin 
Ghose,  and,  as  such,  are  the  zemindars  of  TurrufF  Tej  Sing» 
situate  on  the  eastern  shore  of  the  river.    Their  estate  appears 

(1)  2  W.  R.,  34.  (5)  5  B.  L.  B.,  521 ;  8.  C,  13  Moore's 

(2)I<I.,  127.  L  A.,  467. 

(3)  5  W.  R.,283.  {6}  2  B.  L.  R..  P.  C,    4  ;  S.  C,    12 

(4)  4  Moore's  L  A.,  403  Moore's  1,  A.,  136, 
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to  hare  been,  in  1837,    the  subject  of  a   caref al  Qovernment ^^^^ 

reyenue  survey,  and,  as  then  surveyed  and  settled,  comprehended  Noobndbr 
three  mouzahs,  named  Kalagaon,  Chukra,  and  Lakhera,  of  which      ghou 
the  chittahs  or  measurement^papers  made  on  the  occasion  of  that  v' 

survey  are  set  forth  in  the  record.  £8or 

The  respondents,  other  than  the  Collector,— so  far  as  it  is 
necessary  to  notice  them— ^are  the  co-shares  in  an  estate  known 
as  Talook  Koreban  Ally,  and  'sitnate  on  the  western  shore  or 
bank  of  the  river.  That  estate  was  also  surveyed  and  measured 
in  or  about  the  year  1889,  and  the  chittai  of  one  of  the  villages 
included  in  it,  Bakolea,  is  set  forth  in  the  record. 

These  parties,  though  made  respondents,  have  not  appeared 
on  the  appeal,  whidi  has  been  therefore  heard  against  them  ez 
parte.  Their  title  however  has  been  fully  and  ably  supported 
by  the  learned  Counsel  for  the  Government  which  is  in  the  same 
interest  with  them. 

From  what  has  been  stated,  it  appears  that  the  estates  of  thd 
appellants,  and  these  talookdars,  whom  it  will  be  convenieot  to 
call  the  respondents,  speaking  of  the  Government,  whenever 
it  is  necessary  to  do  so,  as  the  Government,  were,  as  origin- 
ally measured  and  settled,  bounded  and  separated  by  the 
Eumafoolee. 

Sometime  before  1847,  that  river  threw  up  in  its  main  and 
navigable  channel  certain  islands  or  churs,  of  which  it  is  only 
necessary  to  specify  two,  viz.f  Chur  Durmeean  and  Chur  Dukhin. 
A  settlement  of  these  vras  made  by  Government  with  the  re- 
spondents in  1847  ;  the  revenue  assessed  on  Chur  Dnkhin  being 
Bs.  200-6-6.  Anundonarain  Ghose  is  said  to  have  presented  at 
least  one  petition  complaining  of  this  proceeding  ;  but,  for  the 
purposes  of  this  litigation,  it  must  be  assumed  that  the  churs  in 
question  were  the  property  of  Government,  and  were  duly 
granted  to  and  settled  with  the  respondents.  And  it  appears 
from  some  of  the  proceedings,  that  they  were  treated  as  appur- 
tenant to  Mouzah  Bakolea. 

Before  the  end  of  1852,  the  i^ver  had  swept  away  the  whole 
of  Chur  Durmeean,  but  had  formed  another  low  chur  in  the 
vicinity  of  its  site.  Nor  is  there  now,  if  there  ever  was,  any 
question  that  this,  which  was    known  as  Lami  or  Lamchi  Chur^ 
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was   settled    by   Government   with    the  respondents  in  lien  of 
Ohnr  Darmeean  in  December  1852. 

Besides  this  latter  chur,  however,  the  river  had  before  1854 
thrown  np  a  considerable  quantity  of  other  char  land  towards  its 
pastern  shore.  This  inclnded  the  land  now  in  dispute^  or  so 
much  of  it  as  was  then  above  water.  The  record  shows  that 
Government  determined  to  make  no  claim  to  this  under  Act  IX 
of  1847  as  an  island  thrown  np  in  a  large  and  navigable  river, 
bat  that,  having  been  claimed  by  several  of  the  proprietors  in 
the  neighbourhood,  it  was,  in  order  to  prevent  affrays,  attached 
by  the  Collector  until  the  right  of  possessioa  should  be  deter- 
mined, and  thereupon  became  the  subject  of  a  proceeding  under 
Act  lY  of  1840  before  the  Magistrate  who  had  to  adjudicate  on 
the  prima  facie  right  to  possession  between  no  less  than  sixteen 
different  claimants.  That  officer  began  by  directing  the  daro- 
gah  to  make  a  local  investigation  and  cause  a  map  to  be  prepared. 
The  result  of  this  was  the  darogah's  map  No.  43,  which  is  in 
evidence  and  hi3  report  of  the  record.  This  map  shows 
four  principal  ohurs  on  the  eastern  side  of  the  then  main  chan- 
nel of  the  river.  A,  B,  0,  and  D.  Of  these  A  and  6  are 
colored  green,  and  represent  the  land  then  in  dispute.  C  and 
D  are  colored  yellow,  and  are  treated  as  churs  not  in  dispute 
which  had  been  settled  with  the  respondents.  D^  their  Lord, 
ships  believe,  ia  admitted  to  be  the  Lamchi  Chur.  Whether  0 
is  or  is  not  the  Dukhin  Chur,  or  whatever  remained  of  that 
chur,  is  still  matter  of  dispute.  But  it  is  perfectly  clear  that  it 
was,  in  1 854,  treated  as  chur  laud  which  had  bee  n  settled  with 
the  respondents  and  was  then  in  their  undisputed  podsesaion. 

A  was  divided  into  several  portions,  and  the  result  of  the 
Magistrate's  proceeding  was  to  award  possession  of  these  to 
different  claimants;  Qrindochunder  Ghose  and  Sreemutty 
Noberungeny  Dossee,  who  then,  as  managers  or  otherwise,  repre- 
sented the  estate  of  Anundonarain  Ghose,  getting  part,  and  the 
respondents  getting  the  larger  portion  lying  to  the  west  of  the 
old  channel  of  the  river  which  was  adherent  to  their  settled  Chur 
D.  It  is,  however,  unnecessary  to  pursue  this  part  of  the  case, 
since  the  title  to  no  part  of  A  is  now  in  dispute.  B  was  claimod 
by  those  who  then  represented  the  appellants'  estate  as  a  re-form- 
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ation  on  the  site  of  that    part  of  their  Mouzah    Kalagaoii,  which       ^^*     ^ 
had  been  previously  dQaviated,  or  washed  away  by  the  river.  It  Noa»(n»B 
was  claimed  by    the  respondents  as  formed  by   ^'  allnvion  on  the      q^^b  ' 
east  of   the  Dakhin  Ghar^    within  the    chuckltmd    recorded   in     «,  ^' 
their  decree  of  the  Appellate  Conrt.'^    The    darogah  found  that        Saor 
Char  B  was  an  accretion  to  tiie  chnr   marked  Cj  which  had  been 
settled   with  the  respondents.    Bnt  he   also    found    that  it  had 
been  formed  by  alluvion  in  the  place  where  the  lands  of  Mouzah 
Kalagaon,  belonging  to  the  lappellanVs  zemindary,  were  formerly 
broken  ;  and   that  during  the    ebb-tide  men    could  walk  on  foot 
from  the    said  mouzah  to  the  said  .char.    The  Magistrate's    pro- 
ceeding   shows  how     that   officer     dealt  .  with   the    question 
of  possession.    He  seems    to  have   considered    that  the  disputed 
churs,  being  still  under  water  at  flood-tide^  could  not  have  been 
effectually  in  the  possession    of  any  of    the  parties  ;   that  claims 
founded    on  re-formation  upon   a    site  capable    of  identification 
could  not  be  tried    in  any  but  a  regular  civil  suit^  and  that    the 
adherence  of  the  land  in  dispute  to  lands  not  in  dispute  constitut- 
ed a   prima  fade  title  by  accretion^  on  which  he  ought  to  award 
possession.     He  accordingly    did    award  possession  of  B  to   the 
respondents  as  the  holders  of  the  settled   Chur  C,  and  left  those 
who    represented  the    estate    of  Anundonarain    Ghose    to  their 
remedy  by  civil  suit.     The  date  of  this  proceeding  was  the  22nd 
of  December  1854. 

The  present  suit  was  accordingly  brought  by  Mr.  Fagan^  who 
had  been  appointed  Receiver  of  Anundonarain  Ghose's  estate  by 
the  late  Supreme  Court  of  Calcutta.  It  was  not,  however,  com- 
menced until  the  3rd  of  May  1861,  i.  e.,  more  than  six  years  after 

the  date  of  the  Magistrate's  award.  The  appellants  seek  to 
account  for  this  delay  by  attributing  it  to  circumstances  connected 
with  the  administration  of  Anundonarain's  estate.  However  that 
may  be,  it  is  obvious  that  the  consequences  of  this  delay,  in  so 
far  as  it  may  have  occasioned  any  difficulty  in  the  determination 
of  the  questions  between  the  parties  by  means  of  the  loss  of  evi- 
dence*  or  the  intermediate  changes  caused  by  the  action  of  the 
river,  ought  to  fall  npon  the  appellants.  The  suit,  as  originally 
brought,  was  to  recover  possession  of  71  drones  of  alluvial  land ; 
the  defendants    to  it  were    not   the    only  co-sharers    in    Talook 
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Korebao  Ally^  bat  also  Horo  Lai  Uohonft^  anoAer  of  Aq  six* 
teen  daiioaniB  before  the  Magistrate  :  and  tlie  la^da  appear  to 
liave  been  claimed  partly  aa  a  re-f ormatioa  on  aitea  fbrmiag  part 
of  the  whoUy  or  in  part^  dikiviated  yiUagea  of  Homahs  Sakr 
gaooLi  Omkraj  and  Lakhera ;  and  partly  as  an  aoerelioii  to  aook 
re-formed  landa.  The  Oolleetor,  ai  ropreeenidng  Qotemmfiai^ 
waa  aftwrwarda  made  a  party  to  the  anit ;  GoTemment  having  am 
interorii  adTorae  to  the  daim  of  the  appellanta,  inaannob  aa  ik 
waa  entitled  to  the  additional  revenae  aaaeaaable  on  the  landa  iu 
diapntOf  if  they  were  an  accretion  to  the  ohnr  land  ot  the 
reapondenta  ;  whoreaa,  it  was  not  entitled  to  any  additional 
revenue  upon  them,  if  they  were  a  re-formation  on  the  appeU 
lanValanda^  and,  therefore,  indaded  within  the  limita  of  his 
formerly  aettledaemindaryi 

The  first  proceediDflT  in  the  anit  which  it  is  material  to  notioe 
IS  the  local  inquiry  made  under  the  order  of  the  Coart  by  thi^ 
amoen  Moonahee  Ashaooollah.  His  report  beara  date  the  28th 
of  December  1861;  and  the  map  accompanying  it  19  No.  7. 
The  report  and  the  map  ahowed,  among  other  thinga^  that  of 
the  71  dronea  of  land  claimed,  between  8  and  9  dronea  composed 
or  formed  part  of  a  chwk  marked  in  the  map  with  the  Bengali 
letter  {kha) ;  and  were  in  the  poasession  of  the  defendant^ 
Horo  Lai  Mohnnt»  though  claimed  adveraely  to  him  in  another 
anit  by  one  Abdool  Majeed.  A  compromise  waa  afterwArds 
effected  between  Mr.  Fagan,  aa  receiver,  and  thia  person,  who 
admitted  the  appellants'  title,  and  there  is  no  longer  any  qi^eatioqi 
touching  this  portion  of  the  land  claimed,  or  with  the  Mohunt  a? 
defendant.  The  report  and  map  also  proved  that  batWeen  44  ^n^ 
45  drones,  forming  other  part  of  the  land  claimed,  composed  the 
chucJc  marked  in  the  map  with  the  Bengali  letter ''  ^ ''  (kha) ;  and 
that  they  were  held  by  the  defendants,  the  co-sharers  in  Talook 
Koreban  Ally  on  the  strength  of  the  Magistrate's  award.  The 
Ibon  and  representative  of  Abdool  Ali,  one  of  these  defendapts 
after  wards  made  a  compromise  with  the  Heceiver  (admitting  the 
title  of  the  appellants)  in  respect  of  his  share  which  comprised 
fcetween  4  or  8  drones  of  the  disputed  land.  It  is  not  easy,  if 
possible,  to  distingush  these  4  of  5  drones  on  map  No.  7  :  but 
they  are  indicated  on  map  No.  20,  which  will  be  af  terwaida  men* 
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ticmecL  TliA  vmtdt  erf  tlin  ameen's  inYOBtigatiaii  and  bk  report  wa6      ^«y 

altogether  in  the  appellants'  fikvor.    He  found  tbafc  all;  tlie  knd  noMvimsr 
in  thB  tl^o  <*iwfo  w«g  a  re-fonaation  on  site^  upon  local    ^^^ 

iaquity  and  meaBureaient,  be  snoeeeded  in  identifying  with  the-  ^  «^ 
daga  appertaining  to  the  dilnviated  moazaa  \ci  the  appellantd^  "  ^ 
s&emindary ;  and  in  pamgftph  &  of  this  report^  he  seems  to 
intimated  that  no  part  of  Ohnr  Dokhin  was  to  be  found  in  the- 
disputed  land ;  and  that  the  latter  eouM  not  be  identified  by 
any  dags  as  formed  on  the  site  of  any  part  of  the  respondent's. 
MottEah  Bakotea.  The  last  sentence  of  this  paragraph,  how- 
ever, suggests  a  doubt  whether  he  clearly  appreh^ded  the^ 
respondent's  case ;  and  did  not  maka  some  confusion,  between/ 
Mouaah  Balolea,  as  originally  settled^  and  the  Chur  Dnkhin  to- 
Which,  as  they  alleged,  the  land  in  dispute  had  accreted.  This. 
map  did  not  give  in  detail  the  dags  by  which  the  identification, 
of  the  site  was  said  to  have  been  established. 

The  suit,  at  this  >tage  of  it,  was  transferred  fron»  the  Prin- 
cipal Sadder  Ameen  to  the  Zillah  Judge,  who  caused  a  seconci 
local  investigation  to  be  made  by  another  ameen  named  Grugguiii 
Chunder  Dutt.  His  report  and  the  map  made  by  him  is  tha,t. 
numbered  20.  This  report  and  map  purporting  to  be  founded  on 
local  aurvey,  the  comparison  of  dags,  and  the  examination  of 
witnesses,  go  to  establish  these  facts :  1st,  that  the  whole  of  the 
chur  marked  A  in  that  map,  being  all  the  land  that  now  remains, 
in  dispute,  was  a  re-formation  on  the  site  of  the  appellants' 
diluviated  mouzahs ;  2nd,  that  the  chur  marked  B  was  a. 
similar  re-formation,  but  comprised  the  lands  in  respect  of  whick 
the  compromises  with  the  Mohnnt  and  the  heir  of  AbdooL 
Ali  had  been  effected;  and,  3rd,  that  the  Chur  Dukhin 
settled  vnth  the  respondents  in  1847  had  then  been  dilnviated,. 
no  part  of  it  being  included  in  Chur  A,  and  its  site  being  afisumed 
to  be  identical  Mrith  that  of  a  sandy  chur  in  process  of  re-f  orma- 
iion  near  the  western  shore  of  the  river*  These  conclnsiona 
were  supported  by,  and  in  a  great  measure  founded  on,  the* 
supposed  tracing  and  identification  of  the  dags  contained  ia 
the  measurement  papers  of  the  appellants'  estate  as  measured, 
ttid  surveyed  in  1837.  No  attempt  seems  to  have  been-  made^ 
by  this  ameen  to  trace  in  the    disputed  land  the  dags  of  the- 


424  BLNQAL   LAW  BEPOBTS.  [VOL.  X. 

^^^       respondenls'  Mouzah  Bakolea,  or  Eismiit  Dukhia  Chur.    His 

KoonriHBB   view  of  the  formation  of  the  char  in  dispate  is  tfaas  ataied  in 

^to^    the  6th  paragraph    of  his   report :— *'  The    diapnted  char  haa 

e.  arisen  on  the  site  of  the  dilaviated  lands  of  the  phiinliffs  ai  fiiii 

SiQ,^       on  the  eastern  part  of  the  river^  and  gradally  increaeinjCi  haa 

accreted  on    the  sonthem  and  ealtem   parts  to  the  plaintiflh' 

original  land.    It  is  not  seen  that  the  alluvion  began  as  aocre* 

tion  to  the  Eismnt  Dukhin  Char  alleged  by  the  defendants  to  be 

settled  with  them." 

The  snit  was  after  this  heard  by  the  Jadge^  who  errone* 
ously  dismissed  it  on  the  ground  that  it  was  barred  by  limita- 
tion. This  was  set  right  by  a  decree  of  the  High  Court  dated 
the  22nd  of  June  ISOS*  which  remanded  the  oausOi  directing 
the  Judge  to  inqnire  and  decide  whether  the  whole  or  aqj 
portion  of  the  land  claimed  was  in  the  possession  of  the  defend- 
ants for  more  than  twelve  years  prior  to  |the  snit^  and,  if  not^ 
to  try  it  on  its  merits  and  with  reference  to  the  provisions  of 
Regulation  XI  of  1825. 

The  form  of  this  remand  seems  to  have  led  to  another  local 

investigation  by   a  third    ameen  named  Gour  Mohun  Biswas, 

whose  report  is  dated  (the  10th  of   March    186S«    and  whose 

nap  is    numbered  29.    The    object  of  this    investigation  was 

.  to    trace,    in  the    dispute    land,    if    possible,   land  which  had 

been  settled  with  the  respondents  in  1847^  or  at  all  events  more 

than  twelve  years  before  tbe  commencement  of  the  suit.    The 

report  speaks  of  Mouzah  Bakolea,  but  their  Lordships   conceive 

that  the  attempt  really   was  to  trace  tbe  dags  of  Chur  Dukhin, 

which  after  the  settlement  and  survey  of   )847»  seepis  to  have 

been  treated  as  appurtenant  to  Mouzah  Bakolea.  This  report  was 

altogether  adverse  to  the  contention  of  the  respondents.     The 

investigation  occupied  fourteen  days,  and  its  result  was  to  show 

that  the  boundaries  of  the  respondents'   settled  land  would  fall 

^within  the   then  main  channel  of   the  river,  and  considerably 

to  the  west  of   the   disputed  chur.     This  report,  therefore*  by 

negativing  the   case   of  the  respondents,  went  to   confirm   that 

made  in  favor  of  the  appellants,   by  the  reports  ^of  the  two 

other  ameens. 

The  cause  then  came  on  for  a  second  hearing   before    the 
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Jadge  who  tried  it  on  the  following  issues : — 1st,  whether  the       ^^^^ 
suit  was  barred  by  limitation ;  and^  2ndl7,  whether  the  land  in  Nookndxk 
suit  was  a  lormation  on  ot  an  accretion  to  the  original  site  of    ^qhw '^ 
land  in  the  plaintifEs'  esiate ;  or  whether  it  formed  a  portion  of  or  v. 

an  aoeretion  to  the  land  settled  with  the  defendants.  He  found  j^p''^ 
both  these  issaes  in  favor  of  the  appellants*  He  seems  to  have 
held  that  Jbhe  first  was  determined  by  the  result  of  the  last  local 
investigation,  which  showed  conclusively  that  the  disputed  chur 
contained  no  part  of  the  land  settled  with  ,the  respondents 
in  1847.  On  the  second  issue  he  found,  in  conformity  with  all 
the  ameen's  reports,  that  the  land  in  suit  was  clearly  a  forma- 
tion on  the  original  site  of  the  plaintiffs'  estate  and  was  connected 
with  it,  and  that  the  plaintiff  was,  therefore,  entitled  to  be 
placed  in  possessiou  of  it. 

This  decision  was  reversed,  and  the  suit  dismissed  on  appeal 
to  the  High  Court,  by  a  decree  dated  the  1st  of  December  1865, 
whioh,  on  a  ro-heariag  on  review  before  the  same  Judges,  was 
confirmed  by  an  order  dated  the  1st  of  April  1867.  The 
present  appeal  is  against  that  decree,  and  that  order  on  review. 

Their  Lordships  cannot  say  that  either  judgment  of  the  High 
Coart  affords  satisfactory  grounds  for  the  dismissal  of  the 
appellants'  suit. 

The    first    deals  only    with  the    latest   ame^n's  report,  and 

explains  away  the  effect  of  that  by  assuming  that,  in  making 
his  measurements,  he  may  not  have  taken  a  coiTect  starting 
point.  The  Zillah  Judge,  however,  in  his  judgment,  expressly 
states  tw.ice  that  no  objection  was  taken  before  him  to  the 
ameen's  starting  point.  The  investigation  was  carefully  con- 
ducted in  the  presence  of  the  respondents'  agents,  and  it  is 
difficult  to  suppose  that  the  objection  would  not  have  been  taken, 
if  there  was  any  foundation  for  it.  Again,  the  learned  Judges 
of  the  High  Court  proceeded  on  the  assumed  incompatibility  of 
the  case  thus  made  by  the  appellants  with  the  state  of  things* 
which  existed  in  1854  at  the  date  of  the  Magistrate's  proceed- 
ing. They  came  to  the  conclusion  that  ChurDukhin  was  the 
chur  markecl  C  in  the  darogah's  map  ;  that  the  Magistrate  had 
carefully  decided  against  the  title  set  up  by  the  appellants  and 
in  favor  of    the   respondents ;  that    the  disputi^d  Chur  B  was 
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M  accMiba  to  Chnr  Dtikhiii ;  and  ifaa*  tlie  latter  kid  oeter  IMH 
dilnriated^ 

Bat  i(|  for  the  iake  of  aifrtttMl^  it  be  adttiUed  tluitO  fh  Mfe 
darogah'i  map  torrectly  Mpveeefttifid  "vrhal  flieii  rethaiued  xJt  (SMit 
DakWn,  it  woald  bj  no  tnoane  follow  Ibal  wliat  ooHBtilAtMl  0 
in  1854  bad  not  aifterwai^dBbada  wdlihed  away^  and  the  oohohAidh 
Ithat  it  ^till  exiftied  as  ^pkd  ol  the  Itad  in  dispute  seema  to  be 
inoompatibla  with  die  imports  of  all  the  ameen^  and  notabtj^ 

#ith  that  of  the  laM,  Moreovet^  as  their  Lordships  have  already 
f)bM'v^  the  Ma^trate  by  hfs  proceedings  seems  expressly  t6 
hate  deelined  te  decide  6ii  the  rights  resulting  from  an  ideoti- 
Soation  of  eite^  and  merely  to  have  held  that  the  land  in  di^te^ 
bein'^  adkei^at  to  O,  irss  frimdfax^  to  be  treated  as  an  a6ord* 
tion  to  it.  Again,  the  judgments  nnder  appeal  do  not  seem  t6 
their  Lordships  effeotually  to  difitinfuidi  or  deal  with  tta  i|ie8» 
tions  raised  in  the  oanse. 

It  nndonbtedly  lay  on  the  appellants^  who  were  seekj^  t6 
distarb    the    respondents'    possessioin  nf  nearly  eeven  yeaMm' 
dnration^  to  show  a  good  titie  to  tlia  land  in  dispute^    Thl^y 
aeem  to  have  set  mp  an  alteroative  title,    claiming  the  land 
either  as  a  re^formation  on  a  site  identified    with  that  of  theiir 
dilaviatod  monsahs,  or  as  an  accretion  to  their  estate  by  reaseii 
of  its  being  a  formation  opposite  to  their  lands,  and  otily  e^pa* 
rated    from  them  by  a  small  ohannel,  fordsMe  at  lew  waiaiv 
This  latter  was  the  question  chiefly  discnssed  on  the  review  ;  and 
if  it  had  been  the  only  gronnd  on  which  the  appelhmto  oooM 
recover,  their  Lordships  would  have  great  difficnity  in  say- 
ing that  they  had    made  out  a  good  titla,  or  hadi  Aoikn  UnL 
the  Magistrate  was  wrong  in  treating  the  land  in  qaJB^tion  as 
an  accretion   to   the  respondente'  settled    land  re|nresenlted  by 
C,  and  in  awarding  possession  of  it  accordingly.    Bat  it  sctoma 
to  their  Lordships  that,  inasmuch  as  the  result  of  all  the  local 
^  investigations*  inclading  that  of  the  darogah,  was  ia  fiavor  iof 
the  assertion  that  the  land  now  in  dispmto  was  a  re-formation 
upon  the  site   of  the     apprilants'   dilnviated    mousahSf    the 
Zillah  Judge  was  right  in  findmg  that  fact  to  be  proved.    The 
qnestion  then  arises,  what  is  the  legal  result  of  sncfa  a  find- 
ing ?    Is  the  p-ma  /acis. title  to  the  land  thus  shown  capable 
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q{  l^^iog   diaplMad   by    toy   better    tkfe    esMiQg    in    (be  isi% 

vef poodeots  f    Aooefdiog  to  (her  Lordships'    view  of  the  etri-  ifooBtf]>K& 

aeqoe^  no  p^t  of  Cher  Dakbin,  ^t    *b^  4a*e  of  ti|e  deorw  ^g2«" 

fonned  pert  of  tbe  disputed  leadi  vffaieb  i^y  be  gi^samod  to  v. 

be  oorwtly  indipeted  by  Obi^r  A,  i^  the  i^ap  No.  20  of  ^^^^ 
Qv^fpm  Cbmider  i^meeo.    They  are^  ho>fey^,  i^ot  so  cleur  thatf 
Chur  C,  in  the  darogah's  map^  did  not  correctly  indicate  wh%(| 

reipaiped  of  Char  .Dakhin  ip  1854.  The  sqppo^itiou  is  no 
dopbt  inconsietent  with  the  report  of  lihe  last-named  ameeoj 
ponfirmed  in  some  measace  by  the  map  pi  a  Deputy  Collector 
made  in  Norember  1852  (No.  30)j  which  also  assigns  a  fJiffore^t 
site  to  the  now  dilaviated  Ghi^  Pol^biP*  Qa  the,  other  l}aiid# 
it  is  difficult  to  aee  how  the  award  of  the  M^istrf^te  eyer  cam^ 
tp  be  made^  if  0  in  the  darogi^'s  m^p  did  oot  corectly 
indicate  Und  settled  with  th^  respondents*  ^nd  then  in  their 
possesion.  And  thifi  latter  map  is  on  th^t  poii^  consistent 
with  the  CoUeQtor'e  i^ap>  No.  46. 

WhilBt,  therefprOj    their  Lordships  think  that  ijbs  appellants  ^ 
have  established  t^e  identity  of  tiie    site  of  i^he  la^d  i^  disppte  ) 

with  that  of  lands  originally  indnded  in  their  ^emipdary,  and 
^torwards  washed  away  by  the  river,  they  will^  for  the  detqrmi-. 
iiation  of  this  appeal^  take  as  also  proved^  that  tbecfaur  marked 
C  on  the  darogah's  Imap^  though  it  has  since  beeu  fiwept 
away,  existed  in  1854  as  a  char  settled  with,  and  in  the 
possession  of,  the  respondents,  and  that  the  land  in  dispute  was 
then  adherent  to  it.  They  here  advisedly  ^9Q  the  tQrm 
^^  adherent,"  because  it  appears  to  f>bem  that  there  is  an  impor- 
tant distinotiou  between  mere  physical  •adhesion  aud  that 
<'  aporetion''  or  incrsmentam  latens^  whiph,  by  reaapn  of  itp 
gradual  and  imperceptible  formatioi^,  is  recpgui^d  by  the  law 

as  belonging  to  the  persons  to  whose  land  it  is  adjapent.  In  the 
present  ca^e^  the  evidence  touching  the  manner  iu  which  the 
obur  in  question  was  formed,  is  eztrepaely  pcanty  ;  and  their  * 
Lordships  are  by  no  means  satisfied  that  it  was  anoh  as  would 
make  the  land  i^i "  accretion"  according  to  the  strict  legal 
definition  of  the  terpi. 

Their  Lordships  have  now  to  consider  what  is  the  law  appli^* 
pable  to  the  facts  thus  found,    and  what  are  the  rights  of  the 
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parties  thereuDcLer.  And  the  long  and  able  arguments  addressed 
to  tbem  on  this  subject,  render  it  desirable  to  review  tbe 
law  of  alluvion  which  obtains  in  Bengal,  as  declared  by  the 
positive  provisions  of  Regulation  XI  of  1825,  or  by  the 
decided  cases,  which  the  learned  Counsel  for  the  respondents 
have  contended  cannot  easily,    if  it  all,  be  reconciled  with  each 

other. 

The  1st  section  of  the  Regulation,— after  specifying  as  the 
subjects  which  called  for  legislation  the  following  cases,  viz,,  1st 
the  throwing  up  of  churs  or  small  islands  in  the  midst  of  the  stream 
or  near  one  of  its  banks  ;  2Qdly,  the  carrying  away  of  portions 
of  land  by  an  encroachment  of  the  river  on  one  side,  and  an 
accession  of  land  at  the  same  time  or  in  subsequent  years^ 
gained  by  the  dereliction  of  the  water  on  the  opposite  side;  and, 
Srdly,  similar  instances  of  alIuvion,encroachment,  and  dereliction 
on  the  sea  coast  bordering  the  southern  and  south-eastern  limits 
of  Bengal — enacts  that  the  rules  declared  by  the  following 
sections  shall  have  force  of  law  throughout  the  presidency  o£ 
Fort  William.  The  2nd  section  provides  that  local  usage, 
whenever  it  exists,  shall  prevail.  Tbe  3rd  section  that,  when 
there  is  no  local  usage,  the  general  rules  declared  in  the  4th 
section  shall  be  applied  to  the  determination  of  all  claims  and 
disputes  relative  to  lands  gained  by  alluvion,  or  by  dereliction 
either  of  a  river  or  the  sea. 

This  4>th  section  is  divided   into  five  clauses:^- 

The  first  deals  with  land  gained  by  graiual  accession (t.e., 
alluvion  in  the  proper  sense  of  the  word),  and  provides  that  it 
shall  be  considered  ^  increment  to  the  tenure  of  thb  person  to 
whose  land  or  estate  it  is  annexed,  subject  to  the  right  of 
Government  to  assess  additional  revenue  upon  it. 

The  second  provides  that  the  former  rule  shall  not  be  appli- 
cable to  cases  of  sudden  avulsion,  where  the  identity  of  the 
land  is  not  destroyed,  preservitig  in  that  case  the  rights  of  the 
original  owner. 

The  third  makes  a  chur  or  island  thrown  up  in  a  large  navi- 
gable river  (the  bed  of  which  is  not  tbe  property  of  an  indivi- 
dual), or  in  the  sea,  the  property  of  the  Government,  if  the 
channel  between  it  and  the  shore  bo  not  f  ordable,but  provides  that 
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if  anch  channel  be  fordable  at    any  season  of  the  year,  the  chur 1^72 

shall  be  considered  an  increment  by  allnyton  to  the  tennre  of  ^  Noobndvr 
the  person  whose  estate  is  most  contignons  to  it^  and  shall  be  CmrnDBB 
subject  to  the  provisions  of  the  first  clause.  v. 

The  4th  danse  deals  with  chnrs  in  small  rivers,  the  beds  of  a^f'^ 
which  have  been  recognieed  as  the  property  of  individaals  ; 
giving  them  to  the  proprietor  of  the  bed  of  the  river.  And 
the  5th  clause  provides  that,  "  in  all  cases  of  claims  and  disputes 
respecting  lands  gained  by  alluvion,  or  by  dereliction  of  a  river 
or  the  sea,  which  are  not  specially  provided  for  by  the  foregoing 
rules,  the  Courts,  shall  be  guided  by  local  usage,  if  any  bo 
established  as  applicable  to  the  case  ;  and,  if  nofcs  by  general 
principles  of  equity  and  justice.'' 

Two  observations  arise  on  this  statute  :-«- 

1.  There  is  nothing  to  show  that  the  first  rule  contemplates 
land  other  than  that  which  commonly  falls  within  the  definition 
of  "  alluvion,''  viz,,  land  gained  by  gradual  and  imperceptible 
accretion,  the  increment^m  latens  of  the  civil  law. 

2.  No  express  provision  is  made  for  the  case  of  land  which 
has  been  lost  to  the  original  proprietor  by  the  encroach-* 
ment  of  the  sea  or  a  river,  and  which,  after  dilnviation,  reappears 
On  the  recession  of  the  sea  or  river.  But,  on  the  other  handj 
there  is  nothing  to  take  away  or  destroy  the  right  of  the  original 
proprietor  in  such  a  case  ;  which  must  therefore  be  determined 
by  "  the  general  principles  of  equity  or   justice   "   under    the 

£th  rule. 

That  the  right  of  the  proprietor  in  the  case  last  put  exists 
and  is  recognized  by  law  in  India,  is  established  by  at  least  two 
cases  decided  at  this  Board,  and  therefore  binding  on  their 
Lordships,  viz.,  the  case  of  Mwaamat  Imam  Bandi  v.  Hargavind 
Ohose  (1)  and  the  recent  case  of  Lopez  v.  McbdcMmohan  Thor 
kur  (2),  decided  on  the  llth  July  1870. 

The  former  is  a  clear  authority  that  the  identity  of  the  site* 
may  be  established  by  maps  and  ancient  documents  ;  although  ] 
by  the  long  submergence    of   the    land,    all  external  marks  and 


(U  2  B.  E.,  L..  P.  C,  4  ;  S.O.,  4  Moore's  L  A„  403. 
(2;  5  B.  L.  K.,  521 ;  B.  C,  13  Moore's  I-  A.,  467. 
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NooBNDBB  ever,  very  clear  in  that  case    whether  the  question  between  the 

^H^'*    parties  was   one   of    boundaries    of  the  origioal  estates  ;  or  o! 

V.  dispute  between  one  party   claiming    the  land  as  a  re-formation 

BsoF,       0°  ^^  original  land,  and   the    other   claiming  it  as  an  accretion 

under  the  first  ol.  of  the    4th    section   of  the  Regulation.  JThflL 

latter,    however,    was   clearly    the    issue    between  the  parties 

in  the    case   of  Lopez   v.    Madanmohan    ThaJcur  (1).    It  may^ 

however,  be  said  that  that  case  is  distinguishable  from  the  present 

by  its  peculiar  circumstances,   inasmuch  as  in  the  former  the  en. 

croachment  of  the  river  had  in  the  first  instance  swept  away  the 

surface  of  the  plaintifb'    mouzah,    and  made  tae  defendant,  who 

held  lands  behind  those  so  swept  away,  for  the  first  time  a  riparian 

proprietor  ;  and  because  the  plaintiff  had,  by  the  preparation  of 

the  tanabundee  map  and  otherwise,    taken  peculiar  precautions 

to  preserve  and  protect  his  right  in  the  soil  against  his  neighbour 

as  well  as  the  Government. 

It  was,  moreover,  contended  that  some  at  least  of  the  principles 
laid  down  in  the  case  of  Lopez  v.  Modanmohan  Thakur  (1) 
are  in  conflict  with  the  previous  decision  of  this  Board  in  the 
case  of  Eckowri  Sing  v.  Eiralal  Seal  (2).  That  case  had  not 
)3een  reported  when  that  of  Lopez  v.  Mctdanmohan  Thakur  (1) 
was  decided,  and  does  not  appear  to  have  been  cited  in  the  argu* 
ment.  Their  Lordships  cannot,  however,  perceive  any  inconsist- 
ency between  the  two  judgments.  The  decision  in  the  case  o£ 
Eckowri  Sing  v.  Eiralal  Seal  (2)  seems  to  have  proceeded  on 
two  grounds,  namely,  Ist,  that  it  was  not  competent  to  the 
plaintifEs,  who  had  alleged  a  title  to  the  land  as  an  accretion  to 
their  estatOt  to  raise  at  the  hearing  of  their  appeal  a  different 
case,  viz.j  "  one"  simply  of  original  ownership  of  the  site  of  the 
lands  re-formed  ;  and.  2ndly,  that,  had  such  a  title  been  properly 
pleaded,  the  evidence  failed  to  establish  the  identification  of 
« the  site.  The  case  of  MussamM  IvM,m  Bandi  v,  Hargdbind 
Ohose  (3)  is  cited  in  the  judgment,  which  throws  no  doubt  cpon 
the  validity  of  such  a  title  if  properly  pleaded  and  proved. 

(1)  5  B.  L-  R.,  521 ;  S.  C,  15  Moore's  I  A.,  467. 

(2)  12  Moore's  I.  A.,  36. 

(3)  2  B.  L.  B.,  P.  C,  4;  S.  C, Moore's  I.  A.,  403. 
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Again,  the  learned  Oannsel  for  the  respondents,  and,  in  parti-       ^^^ 
enlar^  Mr.  Pontifex,  argaed  broadly  that,  by  dilaviation  into  a  Nooendkb  . 
navigable  river,  land  is  permanently  lost  to  the  original  proprie^      Ghosb 
tor,  and  becomes  the  property  of  the  State ;  and  in  support  of  v* 

this  proposition,  they  relied  much  on  an  American  work,  ^^  Honk  Ebow 
on  Nav^faUe  Rivers,''  which  they  argued  was  the  more  deserv- 
mg  of  attention,  by  reason  of  the  similarity  which  exists  between 
the  great  rivers  of  America  and  those  of  India  in  their  conditions 
and  mode  of  action.  This  authority,  however,  does  not  appear 
to  their  Lordships  to  assist  the  respondents'  case.  The  law  of 
alluvion  in  America  seems  to  be  less  favorable  to  riprarian  pro- 
prietors than  that  of  India  or  of  England.  For  Mr.  Houk 
draws  a  distinction  between  estates  consisting  of  a  given  quan* 
City  of  land,  and  defined  by  a  mathematical  line,  though  by  one  on 
the  margin  of  a  river,  and  those  of  which  the  river  is  the  nomi» 
nal  boundary.  He  holds  that  in  the  former  case,  alluvion  how- 
ever small,  and  however  gradually  and  imperceptibly  formed,  is 
the  property  of  the  State.  And  after  dealing  with  this  question, 
he  says  in  s.  258  : — '^  Nevertheless,  it  is  possible  that,  by  the 
action  of  the  sea^  or  a  change  of  the  channel  of  a  rivar>  the  land 
80  granted  may  be  partly  lost.  No  doubt  in  case  afterwards 
the  land  should  be  washed  up  again,  it  would  belong  to  tha 
f omer  owner  of  the  estate  originally  purchased,  and  no  further.. 
While,  however,  the  land  is  submerged  in  the  river,  the  title  is 
in  the  State."  This  is  consistent  with  the  civil  law.  Dig.  Lib. 
XLI,  tit.  I,  s.  XXX,  and  with  the  law  of  England  as  declared 
in  the  passage  cited  in  the  case  of  Lopez  v.  Madanmohan 
Thakur  (l)«f rom  Hale  "  De  Jure  Maris." 

In  India  the  point  thus  taken  seems  to  be  concluded  by  the 
authority  of  the  decided  cases.  The  learned  Counsel  did  not. 
contend  for  a  distinction  between  a  tidal  river  and  a  navi- 
gable river,  which  has  ceased  to  be  tidal.  Their  Lordships 
have  no  reason  to  suppose  that,  in  India,  there  is  any  such  dis-^* 
tinction  as  regards  the. proprietorship  of  the  bed  of  the  river 
though  in  respect  of  the  mode  of  ac3retion,  there  must  be  some 
difference  between  the  effects  produced  by  the  daily   flux  and 

.  (1)  5  B.  L.  R.,  521 ;  S  C,  13  Moore's  L  A».  467. 


433  BENGAL  LAW  REPORTS.  [VOL.  X. 

f 

^^^^ reflux  of  the  tide,    and  the  changes   which  are  mainly  conee- 

NooBiTDEB  .  quent  on  the  annaal  flooda.    Now,  if  there  is  no  each  distinction, 

Gbosb      ^^  IS  clo^  ^^^  the  Oanges  at    Bhagulporos  as  in  the  case  of 

Mahomb      ^'^^   ^'    Miidanmohcai    Thakur    (1),  and   at  Patna,     as    in 

Eiov        the    case  of  Musaamat.  Imam  Bandi  v.  Hargavind  Ohoaa  (2), 

is    a    navigable,    though    no    longer  a  tidal  rier;  and,  oonse- 

qnently,    that   these  cases  are  direct   anthorities  against  Mr. 

Ponfcifez's  proposition.    Their  Lordships  accede  to  what  is  said 

in   the   case    of   Lape%   y.  Maianmohan  Thakwr    (I),   to    tiie 

-^  effect  that  a  proprietor  may,  in  certain  cases,  be  taken  to  have 

abandoned  his  rights  in  the  dilaviated   soil.     It  is  unnecessary. 

to  consider  whether  this  might  not  be  the  resalt  of  a  snccessfnl 

application  for  remission  of  revenue  under  Act  IX  of  1847, 

8.   5.    For  in  the  present  case,  there  is    nothing  from  which 

such  abandonn;ent  can  be  inferred.    If  an  application  for  remis-. 

sion  of  ^revenue  was  made,  that  application  was  refused. 

'J'he  appellants  having    then    established    a   prima  fade  titl^ 

;  to  the  land  in  dispute  as  a  re-formation,  the  question  is  whether 

.  the  respondents  have  a   superior    title    to    it  as  an  accretion  to 

their  settled  chur.     It  is  not  easy    to   see  upon  what  principle  a 

title  to  alluvion  by  gradual    accretion  should  prevail  against  the 

original  ownership  established    by   identification  of  site  ;  nnless 

it  be  that,  where  the  accretion  is  so  gradual  as  to  be  latent  and 

I    imperceptible  during    its   progress,  the  law,  on  grounds  of  con- 

'    venience,  presumes  incootrovertibly  that  no  other  ownership  can 

be  shown  to  exist,  and  so  bars  inquiry. 

In  the  present  case  it  appears  to  their  Lordships  that  such  a 
gradual  and  imperceptible  accretion  as  the  law  contemplates  is 
not  proved,  and  that  there  are  peculiar  reasons  why  *the  title  of 
the  plaintifEs  should  be  preferred  to  that  of  the  defendants.  The 
latter  do  not  claim  the  land  as  an  accretion  to  their  original 
estate.  They  claim  it  as  an  accretion  to  the  chur  cast  up  by  the 
^ river,  and  settled  with  them  by  Qovernment.  Let  it  be  granted 
that  the  first  effect  of  the  retrocession  of  the.  river  was  to  leave 
bare  this  chur  in  the  midst  of  the  stream,  and  that  the  land  then 
cast  up  was  beyond  the    confines    of  the  plaintiffs'  estate.     The 

« 

(1)  5  B.  L.  R.,  521 ;  S.  0, 13  Moore's  I.  A..  437. 
(S)  2  B.  L.  R.,  P.  0.,  4 ;  S.  C,  4  Moore's  I.  A.,  403. 
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river  pontiniMS  to  reqede^  more  land  aj^eara.  and  new  landi 
thoagh  adherent  to  that  first  discovered^  is  really  a  deposit  on 
the  anoient  site  of  the  plaintiffs'  land.  Why  should  the  owner- 
^  ship  of  that  whiob  is  thos  regained  be  altered  by  the  fact  that, 
from  some  accidental  caose,  land  forming  the  outer  edge  of  it 
first  emerged  as  an  island  f  The  darogaVs  map  seems  to  show 
that  this  must  have  been  the  coarse  of  the  river's  action.  Nor^ 
as  their  Lordahips  have  already  observed,  is  there  any  trnstworthy 
evidence  which  traces  the  history  of  the  disputed  land,  or  shows 
^3^^f  by  gradual  and  imperceptible  accretion,  it  became  adherent 
to  the  chur,  which  upon  the  whole  evidence  must  be  taken  to 
have  now  ceased  to  exist  Such  a  case  as  the  present  is  very 
distinguishable  from  the  ordinary  case  contemplated  by  the 
RegolatioD  in  which  a  river^  gradually  shifting  its  channel  in  one 
direction,  oontinuaHy  eats  into  one  bank,  and  leaves  the  other, 
never  ceasing  to  flow  between  the  competing  estates. 

Their  Lordships  are  not  insensible  to  the  difficulties  of  identi- 
fication, and  to  the  danger  of  encouraging  claims  of  this  kind  on 
insufficient  evidence.  They  lay  down  no  rule  as  to  the  strictness 
of  proof  which  the  Courts  in  India  may  require  in  such  cases. 
*"  They  also  consider  that  a  title  founded  on  the  original  owner* 
ship  and  identification  of  site  is  to  be  confined  prmdface  to 
the  re-formation  on  that  site.  And  if,  in  the  present  case,  it  had 
appeared  that  some  part  of  the  land  in  dispute  had  been  thrown 
up  beyond  the  original  boundaries  of  ^the  appellants'  estate,  a 
question  might  fairly  have  arisen  between  the  appellants  and 
the  respondents  whether  that  was  to  be  taken  to  be  an  accretion 
to  the  estate  of  the  former,  or  to  the  settled  chur  of  the  latter. 
But  upon  the  evidence  they  are  satisfied  that  the  whole  of  the 
land  which  confinaes  to  be  the  subject  of  the  suit  id  a  re-forma* 
tion  within  the  limits  oE  the  appellants'  original  estate.  This 
being  so«  their  Lordships  are  of  opinion  that  the  Zillah  Judge 
was  right  in  decreeing  the  whole  to  the  appellants.  And  they* 
will  humbly  advise  Har  Majesty  to  allow  the  appeal  ;  to  reverse 
the  decree  of  the^High  Gourt ;  and  to  order  that,  in  lien  thereof, 
a  decree  be  made  dismissing  the  appeal  to  that  Court,  and  affirm* 
ing  the  decree  of  the  Zillah  Judge.  The  appellants  must  have 
from  the  respondents,  the  plaintiffs  in  the  suit,  the  costs  of  the 
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litigation   in   India,   and  those  of  this  appeal.    There  will  be 
no  order  as  to  the  costs  of  Government  on  this  appeal. 

Appeal  allowed* 

Agents    for    appellants:    Messrs.     Wilson,     Brietowe  and 
Carpmael, 

» 

Agents  for  the  Ooyerament  respondents:  Messrs.  Lawford 
and  Watorhotue. 
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Sept.  9. 


Before  Sir  Richard  Oaueik,   Et,  Chief  JusUoe^  Mr.  Jwdce  Bayley,  Mr: 
JwMee  Kemipt  Mr,  Justice  Mitter,  and  Mr,  Jwtiee  Aimlie, 

IV  THB   MAITSB  OF  THE  PXTITIOV  Of  BYKUNTBAM  SHAH  A  BOY 

AND  0IHBB8** 

Code  of  Orimindl  Frocedtm  (Act  XXV  of  1861),  8.  62—  BwaX  HaU^ 

Power  of  Magieirate^Uiot^Aj^ay. 

A  Magif  (Mte  has  power,  nndar  s.  62  of  Act  XXV  of  1861  ^1)»  to  probibit  a  p»r« 
ticolar  landbolder  from  bolding  a  hat  on  a  partioalar  spot  on  a  particalar  day,  at 
least  for  a  temporary  period,  if  he  is  satisfted  npon  reasontible  groands  that  the 
order  is  likely  to  prevent,  or  tends  to  pcerent^  a  riot  or  an  affny. 

This  case  arose  ont  of  a  dispute  between  two  neighbouring 
semindarSi  Bykuntram  Shaha^  one  of  the  petitioners,  and  one 


i\)AcbXX  ro/1861, 8. 62.— « It  sball 
be  lawful  for  any  Hagfatrate  by  a  writfien 
order  to  direct  any  person  to  abstain  from 
^  certain  act,  or  to  take  certain  order  with 
certain  property  in  his  po88e88ion,or  nn* 
der  his  management,  whenerer  snch  Ma- 
gistrate shall  consider  that  sach  direction 
is  likely  to  prevent^or  tends  to  prevent, 
*«bstmctioo,anoyanoe,  or  injaryior  risk  of 
obstmction,  annoyance,  or  injnry,  to  any 
persons  lawfully  employed,  or  is  likely  to 
prevent,  or  tends  to  prevent,  danger  to 
hnman  life,  health,  or  safety,  or  is  likely 
to  fn^vent,  or  tends  to  prevent,  a  riot  or 
an  afCray.*' 

*  Aefere&oe  to  the  High  Court  undor  8- 


Aei[K  qf  1912,8.  618.-*"  A  Ifagis- 
trate  of  the  distniot,or  a  Magistrate  of  a 
division  of  a  district,  or  any  Magistrate 
speoially  empowered,  may,  by  a  written 
order,direot  any  perw>n  to  abstain  ftom  a 
certain Act,or  to  take  certain  order  with 
certain  property  in  his  possession  or  un- 
der his  management,  whenever  snch 
Magistrate  oonsidem  that  such  direction 
is  likelyito  prevent,  or  tends  to  prevent, 
obstmOtion,aBnoyance^  or  injnry  or  risk 
of  obetraotian,  fnnoyanoe^  or  injuy  to 
any  persons  lawfully  employed,  or  dan 
ger  to  hnman  life,  health,  or  safety,  or  a 
riot  or  an  affray." 

134  of  the  Code  of  Criminal  Frooedore. 
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Bipin  Behary.    The  petitioner  Bykantranii  witli  a  view  to  annoy       ^^7  2 
the  respondent  it  was  said^  established  a  new  hat  ( market)  olose      In  thk 
to  an  old  established  hat  belonging  to  Bipin  Behary.    This  was  ,  ".  ^moH 
said  to  have  cansed   nnlawfnl  assemblies    to  take  placoi  and  to  ov  Btkunt- 

have  raised  an  apprehension  of  a  breaoh  of  the  peace,  On«the  Bot. 
8th  of  November  1871f  both  the  parties^  with  some  of  their 
followers^  were  bound  over  in  the  sum  of  Bs.  200  to  keep  the 
peace  for  one  year.  OntheSrdof  May  1872^  the  Magistrate  > 
apprehending  that  the  amonnt  of  the  recognizance  was  not 
sufficient,  summoned  the  parties^  and  cansed  Bykuntram 
and  Bipin  Behary  to  enter  into  recognissances  of  Bs.  3^000 
eachj  with  two  sureties  in  Rs.  1^000  each,  to  keep  the  peace 
for  one  year  from  that  date.  The  Magistrate  also  took  smaller 
recognizances  from  the  servants  of  both  parties>and  made  an  order 
under  s.  62  of  the  Code  of  Criminal  Procedure  that  Bykuntram 
was  not  to  hold  his  market  at  the  same  time  as  Bipin 
Behary  did<  At  the  instance  of  the  parties  affected^  the  Offi« 
ciating  Sessions  Judge  of  Dacca  made  a  reference  to  the  High 
Court  under  s.  434  of  the  Code  of  Criminal  Procedure^ 
recommending  that  the  order  in  question  be  set  aside.  There 
was  also  an  order  under  s.  404  made  by  the  High  Court 
on  the  motion  of  Madhub  Chunder  Boy,  one  of  the  parties  con- 
cerned^  calling  up  the  record  of  the  case^ 

The  case  was  argued  before  Kemp  and  Glover,  JJ.,  who^  in 
consequence  of  conflicting  decisions  in  Bibchunder  Bhutta^ 
charjee  v.  Sadut  AU  Khan  (Vand  The  Queen  v.  KaUka  Fer- 
ahai  (2),  referred    the  following   question   to  a    Full  Bench  :-— 

/'  Whetl^r  a  Magistrate  is  legally  competient  to  issue  an  order 
under  s.  62  Act  XXY  of  1861,  prohibiting  a  landholder 
from  holding  a  h%t  on  any  particular  spot  on  his  estate  on  parti- 
cular daypj  on  the  ground  that  such  order  is  likely  to  prevent  a 
riot  or  afErayi  or  because  a  riot:  or  affray  has  already  occurred/' 

Mr.  WaoAroffe    (with  him    Baboos  Mohinimohan    Boy    and«* 
RcyMeeh  Chunder  Mitter  ),  in  support  of  the  Magistrate's  order. 

The  Adooeate-Oeneralg  offg.  (Mr.  PauQ  (with  him  Baboos 
Ealimohan  Dose,  Doorgamohan  DosSf  and  KaUhanth  Sein,  for 
the  petitioners. 

(1)  i  W,  R.,  Or.,  12.  (2)  5  B.  L.  B.,  App..  82  (note). 
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^^^^  Mr.  WooS/roffe. — It  is   a    qnestion  whether   there    can   be  a 

In  THv  reference  to  this  Court  in  this  matter  ;  in  other  words  can 
tm™won'^*»«  Court  under  s,  4S4  of  Act  XX V  of  1861  deal  with  a 
Of  B^iTNT  matter  under  s.  62  which  is  not  a  judicial  proceedingf.  [The 
fioY.  Adi$oeai&'0€nefal.'^^\A  point  is  not  referred  to  the  Full 
Bench.  Xikp,  J.-^The  point  was  not  before  us.]  It  is  open 
to  the  parties  now  to  raise  the  Question  whether  the  Court 
has  the  ^wer  to  hear  and  determine  the  question  referred* 
[CoircH,  C.  J.— Have  jou  any  authority  for  that  proposition  f(l) 
I  think  that  matters  not  referred  cannot  be  decided.]  Whether 
the  parties  are  entitled  to  raise  the  point  or  notj  Counsel  out  of 
courtesy  are  heard  upon  points  which  may  seem  to  them  worthy 
of  consideration.  [ConcH^  C.  J.«— I  think  you  must  be  limited.] 
luThsQueeny.Ahhaa  AU  C&ou^dAry  (2),  it  was  decided  that 
a  matter  under  a  62  is  not  a  judicial  proceeding,  and  there- 
fore could  not  be  interfered  with  under  s.  434.  It  is  there 
said  the  object  of  s.  62  was  to  provide  for  eases  where 
it  would  be  necessary  to  act  speedily«  probably  at  oncCj  in 
order  that  the  danger  might  be  prevented.  [Kkmp,  J.— This 
is  not  only  a  reference  by  the  Officiating  Sessions  Judge^  but 
we  sent  for  the  record.]  From  the  laoguage  of  s.  62,  it  is  dear 
that  the  Legislature  intended  to  give  Magistrates  power  to 
place  restrictions  like  the  one  in  question  upon  the  enjoyment 
of  a  right  even  where  nothing  unlawful  is  done,  but  where  the 
exercise  of  that  right  may  lead  to  mischief,  or  cause  ineonveni* 
ence  to    others.    The  intention  of  the  Legislature  could    hardly 

have  been  to  deal  with  an  unlawful  exercise  or  enjoyment  of  a 
right  only*  as  unlawful  acts  could  be  put  down  by  £he  Magis- 
trate without  a  special  leg^s  lation  like  s.  62.  Bo,  where  a  man 
does  even  a  lawful  act,  but  with  an  intention  of  annoying  otberst 
theMagistrate  may  interfere  so  as  to  prevent  mischief.  The  words 
''  to  take  order  with  his  property'^  clearly  show  that  the  Magis- 
""trate  may  pass  an  order  regulating  the  exercise  of  one's  personal 
and  private  rights.  A  comparison  of  this  section  with  other  * 
provisions  of  the  law  will    make  its  meaning  clear  ;  s.  68,  for  in- 

(1)  See  The  Queen  v.  Gorachand  Gopcy        (2)  6  B.  L.  R.,  74. 
B.  L.  B„  Sup.  Vol.,  p.  443. 
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Btance^  speaks  of  ttnlaWfal  Dbatractions ;  bttt  s.  62  does  not  speak ^^2 

of  any  thing  unlawfal.  The  Magistrate  may  interfere  whether  the      iv  tbb 
act  be  lawful  or  unlawful.     I  rely  upon  the  decision  in  the  case  ^^^  petition 
of  JTce  Queen  V.  Kalika  Pefskad  (1)  in  support  of  my  at*gument.  of  Bykumt- 
Baboo  Mohinintoh'an    Boy  followed  on  the  same  side.  Boy. 

The  Advocate^OeneraL'^Thete  is  a  wide  distinction  between 
nn  injory  in  the  legal  sense  and 'a  mere  loss  or  inconvenience 
to  others.     The    former   can  be  repressed  because    it  involves 
a    violation  of  some    body's  rights.     The    latter  is  not  action* 
able  because  it  does  not  infrin^  any  body's  ri  ght.     If  a  rival 
h4t  may  be  repressed    because    it    causes    in    convenience    to 
vthers^  a  rivnl  shop  or  business  of  any  kind  may  be  put  down 
in  an  absolute  manner    on  the  same  ground.     The  true  meaning 
of  the  section  therefore  is   that  there  mnst   be  an  unlawful  act* 
[  Co0CH>  C. J.-^Is  there   any  authority  for  that  f  J     Annoyance  * 
to  others  is  not  by  itself  a  sufficient   ground  for    stopping    a 
lawful  act,  otherwise  a  man  may  be  told  not  to  have  music  at  his 
h  ou«e  if  it  caused  annoyance  to  his   neighbours.     Act  XXV  oE 
1^61  is  simply  a  codj  of  procednt'e.     It  does  not  profess  to  deal 
with  rights  of  property-*-it  provides   remedies  against  wrongsl 
known  to  the  law,     A  substantive  law  may  cut  down  the  rights 
of  persons^  or  qualify  the   mode  of  enjoying  the  same,   but  this 
law  does  not  do  so.     The   closing   of  one  of  the  hats  is  not  the 
only  way  of  preventing  the  mischief^  if   mischief  there  be.     The 
offenders  oan  be  apprel\end6d  and  punished     The  action  of   the 
Magistrate  in  this  case  is  an  interference  with  the  rights  of  pri- 
vate property.     The  Magistrate  might  as  well,    according  to  his 
own  views  and  discretion,  put  down  an  old  hdt.     He  may   be 
of  opinion  that  the  new  hit  is  more  advantageous  to  the  neigh* 
baurhood ;  and,  if  his  action  is  not  iimibed  to  wrongful  acts^  he 
might  as  well  stop  an  old  hat  in   favor  of  a  now  one.     The  Codtj 
gives  him  ample  powers  to  deal  with  a  Cdse  of  ^this  description 
in  a  lawful  maoudr  instead   of  resortinu;  to  an  arbitrary  measure* 
which*   uot    beia^   a  judicial   act,   will  leave  th^  party  affected 
without  the  remedy  of  revision  by  this  Court.     It  may    be    said 

(i)  5  B.  L.  R.,  Api).,  83  (note.) 
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1872       that,  there  is  a  remedy  by  personal   action  against  a  Magiatraio 

In  trb      for  an  arbitrary  act ;  it  is,  however,  submitted  that  the  powers  of 

TM  PwrnoN  supervision  vested  in  the  High  Court  are  wide  enough  to  afford 

Of  Btkunt-   an  agf^rrived  pai  ty  relief  without  driving  him  to  an  action.    The 

^^Ko^^''^   natives  of    this  country    are  most    unwilling  to  bring  actions 

against  the  authorities,  and  the  remedy  by  action,  though  open 

to  them,  is  one  which  is  for  these   reasons  impraoticable.    The 

ruling  in  Sibchundsr  Bhuttacharjee  ▼•  Sadut  Aid  Khan  (1)  is 

correct  and  should  be  followed. 

The  opinion  of  the  Full  Bench  was  delivered  by 

Couch,    C:J.*-^The    question    referred  to  the  Full    Bench  is 
(reads) . 
We  are  of  opinion  that  this  questtan  ought  to  be  answered 
*  in  the  affirmative.     S.   62  of  Act  XXV  oE   1861  runs  as  follows 
(reocb) .    The  above  provisions  clearly  show  that  it  is  lawful  for  a 
Magistrate  to  issue  a  written  order  to  any  person  directing  him 
to  abstain  from  any  particular  act,   or  to    hold    any    property 
ill  his  possession  or  under  his  management  %ubject  to  any  parti- 
cular condition  if  such  Magistrate  shall  be  satisfied  that  such 
direction  is    likely  to  prevent  a  rioc  or  an  afFray.     The    word 
*'  certain''  placed  before  the  word  act,  and  afterwards  repeate<l 
twice  in  the  expression,  *'  to  take    certain  order  with  certain 
property  in  his  possession,''  leaves  no  reasonable  doubt  in    our 
minds  that  the  Legislature   intended    to   give   full  and  ample 
powers  to  the   Magistrate,  the  chief   officer  entrusted  with  the 
duty  of  preserving  the  peace    of  the  district,  to    restrain  any 
person  from  doing  any  act,   or    to   command   him  to  hold  any 

property  in  his  possession  subject  to  any  condition,  whenever 
such  Magistrate  shall  consider  that  such  a  course  of  procedure 
is  likely  to  prevent,  or  even  tends  to  prevent,  a  riot  or  an  affray^ 
No  doubt,  the  powers  conferred  upon  the  Magistrate  by  this 
section  ought,  like  all  other  powers  of  discretion  created  by 
law,  to  be  exerciFod  in  a  reasonable  manner,  and  it  may  further  be 
admitted  that  the  Magistrate  is  bound,  before  he  issues  the  ordery 
to  satisfy  himself  upon[reasonable  grounds  that  that  order  is  likely 

(1)  4,  W.  R„  Cr.,  12. 
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lo  preventi  -or  tends  to  prevent^a  riot  or  an  affray.  But  if  a  MagiB-  _ 
tratOj  after  exercising  the  necessary  discretion^  issaes  an  order      In  the 
directing  a  partionlar  laudholder  not  to   hold  a  hat  on  a  parti-  ^^^  PrnTioii 
tmlar  spot  on  a  particular  day,  up  on  the  grortnd  that  the  holding  ^^^^^^' 
of  the  hat  at  that  particular  place  and  time  by   that  particular       Aoy. 
ittdiyidual  ia  likely   to  lead  to  a  serious  breach  of    the  peace^ 
we  eaanot,  upon  a  proper  construction   of  8»  62,  say  that    the- 
order  ia  null  and  void  for  want  of  jurisdiction   or  power*  The- 
law  gives  a  very  wide  discretion   to  the  Magistrate  in  matters- 
affecting  the  public  tranquillity,  a  id  it  is  not  for  us  to  eurtail  that 
discretion  by  construing  the  Act    in  a    manner  contrary  to  the 
plain  and  obvious  meaning  of  the  words  in  which  it  is  expressed. 
It  has  been  argued  that  the  powers  vested  in  the  Magistrate 
by  8.62  must  be  confined   to  those  acts  and    modes  of  enjoy- 
ment of  property  only    which  are  in  themslves  unlawful;  and 
that,  as  there  is  nothing  inherently  illegal  in  a  man  holding  a^ 
hdt  on  his  own  land  on  any  particular  day    he  chooses^  the  ordeir 
passed  by  the  Magistrate  in  this  case  must  be  set  adide  as  void 
for  want  of  power.  But  not  only    is    this  restricted  construction 
not  supported  by  the  actual  words    of  the  section^  bat  its  ado)  ^ 
tion  tnight  in  many   cases    lead    to    the  most  dangerous  conse- 
quences.   A  particular  act  or    a    particular  mode  of  enjoyment 
of  property  might  be    perfectly    innoceot    and    lawful  in  itself^ 
But  the  act  may    be    dene,    or  the    property    enjoyed,  in  that 
particular   mode    under    circumstances    calculated  to  lead  to  a 
serious  breach  of  the  peace,    attended  even  with  loss  of  hnmaii 
life ;  and  it  would  be  by  no   means  proper  or  desirable  to  hold 
that  even  \p  such  cases  the   chief    peace    officer  of  the  district 
has  no  power  to  issue    an   order   such  as  that  contemplated  b^ 
8.  62; 

Whether  a  zemindar  is  in  all  cases  entitled  to  establish  a 
hdt  on  his  own  land,  bat  in  close  proxmity  to  a  previously 
established  &a^  belonging  to  another  zemindar,  is  a  question 
upon  which  we  need  not  express  any  opinion.  Nor  is  it  neces* 
sary  for  us  to  determine  the  question  whether  the  Magistrate 
has  in  this  particular  case  exercised  his  discretion  in  a  proper 
manner,  or  whether  his  order  as  it  stands  requires  any  amend'^ 
ment  either  as  to  the  duration  of  the  injunction  or  otherwise  : 
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^^^        for  these  questions  lave  not  been   referred  to  as  by  the  DivisioH 

In  tus       Bench^     Assuming    however  that   there  is  nothing  unlawful  in 
THB^KTmoN  zei3fiindar  holding  2L,hat  on  his  own    land  on  any  day  he  chooseas 
OF  Bykokt-    and  assuming  also  that  the    mere    fact   of  his  holding  a  hat  on 

BAM   SHaUA  ^ 

EoT.  sueh  a  spot  and  on  such  a  day,  would  not  be  sufficient  to  warrau 
a  Magistrate  in  coming  to  the  conclusion  that  a  breach  of  the 
peace  is  likely  to  take  place^  it  seems  to  us  clear  that  there  may 
be  other  circumstances  couuected  with  the  holding  of  the  hat 
at  that  particular  place  and  time  which  would  fully  justify  a 
Idagistrat^e  in  issuing  an  order  under  s.  G2,  at  least  for  a  limited 
period  of  time,  if  the  Magistrate  is  satisfied,  after  a  reasonable 
exercise  of  the  discretion  vested  in  him  by  that  section,  that  such 
an  order  is  necessary  for  the  preservation  of  the  public  peace. 

It  is  stated  in  one  of  the  cases  mentioned  in  the  order  oE 
reference  that  a  Magistrate  has  no  power  under  s.  62  to  issue  an 
order  that  would  interfere  with  any  one's  right  to  enjoy  his  own 
property  in  any  lawful  manner  he  pleases.  Whether  a  Magis- 
trate can  under  that  section,  issue  such  an  order  as  would  be 
utterly  destructive  of  a  man's  right  of  property  is  not  a  ques* 
tion  which  we  are  called  upon,  in  this  case,  to  determine  one 
way  or  the  other.  It  is  sufficient  for  us,  for  the  purposes  of  this 
reference,  to  say  that  it  is  quite  within  the  power  of  the  Magis- 
trate under  s.  62  to  modify  the  enjoyment  of  such  rights,  at 
least  for  a  temporary  period,  by  imposing  upon  the  owner  of  the 
property  such  conditions  as  the  Magistrate,  after  taking  into 
consideration  all  the  facts  and  surrounding  circumstances  of 
each  particular  case,  a)  all  consider  necessary  to  prevent  a  riot  or 
an  affray.  Every  individual  right  is»  to  a  certain  extent,  subject 
to  the  general  interests  of  society;  and  after  giving  otir  best 
consideration  to  the  question  referred  to  us,  we  feel  ourselves 
bound  to  come  to  the  conclusion  that  the  Legislature  has  pur- 
posely vested  the  Magistrate  with  powers  sufficient  to  cover 
li  case  like  the  one  mentioned  in  the  order  of  reference.  It  is 
notorious  that  in  this  country,  rival  hats  are  frequent  sources 
of  riot  and  affray  ;  and  there  is  something  in  the  nature  of  such 
hats,  namely,  the -assemblage  of  large  crowds  of  men  on  both 
sides,  which  may  be  said  to  have  a  certain  tendency  to  lead  to  a 
breach  of  the  peace.     We  do  not  mean  to  say  that  such  general 
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facts  alone  are  sufficient  to  justify  the  e:fiercise  of  the  diBerefclon        ^^^^ 

vested  ia  the  Magis  trate  by  s.  Q2.  Bat  we  thiuk  that  there  liiay  In  tbb 
he  other  ciroam^tances  connected  with  those  general  fact^,  as  for  ^^J^J^^'n 

instance,  the  eristende  of  bitter  hostility   between  ths  owners  of  ^jj  g''^^^'' 

the  rival    hati,  the   preparations  already    made  by  them  for  the  IIot. 
eommissioD  of  a  breach  of  the  peace,  &o.,  which  might  render  it 
absolately  necessary  to  exercise  that  discretion  fro  the  preserve 
atjcm  of  public  tranquillity. 


APPELLATE  CIVIL. 


Brfore  Str  Biehard  Oowih,  Ki*p  Chief  Justice,  and  Mr,  ^tMiice  Birch. 
In  thb  MAtTBR  OF  THE  PiTiTioir  09  KASHICHIjNDER  D0SS.# 


1873 


Crlmintil  Itoceiwre  Cede  (M  XZV  p/  1361),  te.  6%  282(1>    Power  o;    ^iarchl^. 
Magietraie  -^Breach  of  the  Feace  -  WrQngfrd  ,  Act^  ' 


•  Under*.  282of  ActXXV  o{18^I,a  Hagiitrate  oaa  prevent  a  perfton  from  dofn^ 
a  wrongful  aot)  bmt  not  one  whioh  the  peraoamay  lawfully  do.  It  wat  not  intended 
that  a  person  shooid  be  prevented  bj  a  Magistrate  from  exeroising  his  rights  of 
property,  because  another  person  would  be  likely  to  commit  a  Breach  of  the  peace  if 

he  did  so. 

One  Hurkishore  Doss  complained  to  the  Magistrate  of  Tip- 
perah  that  Kashichunder   Doss^  the   petitioner,  was   laying  the 

(1)  ActXXY  of  1861,  8,  282.— "It  -rfcf  JC  c/1872.  8.401 — '♦Whenever  a 
shall  be  lawful  for  the  Magistrate  of  the  Magistrate  of  a  division  of  a  district,  or 
district  or  other  officer  exercising  the  a  Magistrate  of  the  first  class  receives 
powers  of  a  Vajristrate  whenever  he  information  that  any  person  is  likely  to 
ahall  receive  cuedlble  infromation  that  commit  a  breach  of  the  peace,  or  to  do 
any  peraoUi  whether  a  European  British  any  aat  whieh  may  probably  oooasion  a 
subject  or  not,  is  likely  to  commit  a  breach  of  the  peace,  he  may  summon 
breach  of  the  peace,  or  to  do  any  act  such  person,  to  attend  at  a  time  and 
that  may  prabably  oceasion  a  breach  of  plaoe  mentioned  in  tHe  summons, to  show 
the  peace,  to  summon  such  person,  to  cause  why  he  should  not  be  required  ttf 
attend  at  a  time  and  place  mentioned  in  enter  into  a  bond  to  keep  the  peace  with 
the  summons,  to  show  ebase  why  he  or  Without  sureties  as  Such  Magistrate 
should  not  be  required  to  enter  into  a    may  think  fit*" 

bond  to  keep  the  peace  with  or  without  ^ 

sureties,  as  the  Magistrate  shall  think 
fit." 

*  Miscellaneous  Casie  No. 4 of  1873  from  Tipperafa. 


4  2  BENGAL  LAW   EKPdRTS,  [VOL.  X. 

^^^^        foundaitoD  of  a  buildings    Ihd  drippings    from  the  roof  of  ^bidi» 

In  THi      if  allowed  to  be  oompleted,  would  fall  on  the  thatch  of  his  boose, 

VRVrsT^TioH  ^^^  ^^^^  ^'^   hedge  would  be  iujured    by  reason  of  the    ground 

OP  Kashi-    being  dag  quite  close  to  it,  and  asked  the  Mig^strate  to  iaaae  an 

Dosa.       injuoction  under  8«  62    of  the  Code    of  Ortminal    Procedure   to 

prevent  the  said  building  fr<  m  being  raised,  and  to  take  reoognia- 

ances  from  Kashichunder  Doss    under  s.  282    to  keep  the  peaoe. 

The  petition  of  Qurkishore  Doss  was  not  on  the  record  ;  and  the 

purport  of  it  was    imperfectly  stated  in   Kashichunder's  petition 

to  the  High  Court,     It  appeared  that  the  case  was  m^de  Over  to 

the    Deputy  Magistrate,    who    called  on  Kashichunder  to  show 

cause  why  he  should  not  give  a  recognizance    for  Rs.  500  under 

6.  282  to  keep  the  peace.  He  found  upon  the  evidence  th  it 
there  was  a  likelihood  of  a  breach  of  the  p^ ace  because  the 
digging  had  been  carried  up  to  the  boundary  line  between  the 
lands  belonging  to  the  partibs  res^ieclivelyj  and  that  the  building 
if  allowed  to  be  raised,  would  encroach  upon  the  complainant's 
land,  and  that  the  dripi^ngs  would  fall  on  his  house.  He  found 
also  that  there  had  been  a  long  standing  dispute  (^'  for  genera- 
tions'') between  the  parties  in  regard  to  the  boundary  lioe 
between  their  respective  lands,  and  accordingly  ordered  that  the 
petitioner  ent-er  into  a  recognizance  for  Rs.  500  to  keep  the  peace- 
for  one  year. 

On  appeal  the  Judge  declined  to  interfere^ 

Kashichunder  Doss  then    petitioned    the  High    Court    onder 
a.  404  of  Act  XXV  of  1861 

Baboo  Doorga  Mohun  Doss  for  the  petitioner. — ^The  Magis- 
trate's action  in  this  case  amounts  to  an  interference  with  a 
man's  right  of  private  property.  There  must  be  an  nnlawfnl  oi* 
wrongful  act  by  a  person  to  justify  the  interfenoe  of  a  Magis* 
trate.  If  the  act  done  by  the  party  be  in  itself  a  lawful  act,  it 
fe  no  ground  of  interference  that  its  exercise  may  prodably  lead 
to  a  breach  of  the  peace  in  respect  to  such  act.  There  must  ber 
an  invasion  of  somebody's  right  or  something  that  is  in  itself 
wrong  before  the  Magistrate  can  ri'quire  recognizances.  From 
the  evidencs  in  the  case,  and  the  finding  of  the  Magistrate,  it  was 
a  wrong  party  that  was  bound  over,  becanse  all  that  the  Magis- 
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trate  finds  npoo  the  evidence  in  that^  if  th^  petitioner  does  not       ^^^^ 

refrain    from    proQeeding    with   the  bnildiog    at    the    reqneat  in  tbc 

of  the  respondents,  there  may  be  a  breach  of  the  peace^  obyioilaly  »^'^*^  ^^ 

on  the  responaent's  aide.  ur  Kmbi- 

DoM. 

Baboo  Chund^  lladhub    Ghose    contra.— -There  is  no  distinc* 

tion  in  principle  between  the  action  of  a  Magistrate  under  s.  62 
and  that  under  s.  282  ot  Act  XXY  of  1861 .  The  Magistrate  has 
the  discretion  to  make  an  order,  the  object  of  which  is  to  prerent 
a  breach  of  the  peace^  even  though  it  may  put  some  restriction 
on  the  enjoymept  of  property — Jn  the  matter  of  the  Petition  of 
Bykuntram  Shaha  Boy  (1).  Under  s.  6^  it  has  been  held  by  a 
Full  Bench  of  this  Court  in  The  Queen  v.  Abbae  Ali  Chowdhry{2) 
that,  if  a  Magistrate  should  stop  one  of  two  rival  hats,  this  Court 
has  not  the  power  to  review  his  order.  The  same  principle  is 
applicable  here,  the  Magistrate  hi^ving  found  that  there  had  been 
a  long  standiuf^  dispute  between  the  parties,  and  that  there  was  a 
likelihood  of  a  breach  of  the  peacoj^  as  the  new  building  would 
be  an  encroachmenit  on  the  complainant's  land  and  would  prove  a 
constant  source  of  annoyance  to  him. 

The  judgment  ot  the  Court  was  delivered  by 

Couch,  C.J.— -The  petibioner,  Cashichunder  Doss,  was 
required  to  enter  into  a  bond  in  the  sum  of  Rs.  500  to  keep 
the  peace  for  the  period  of  one  year  at  the  instance  of  Hur« 
kishore  Doss.  It  appears  that  the  premises  of  the  two  adjoin, 
Kashichunder  wishes  to  build  a  side-wall  of  a  building  upon 
his  own  ground,  and  Hurkishore  objects  to  his  so  doing,  because 
he  anticipates  that  the  drippiDg  from  the  roof  of  the  bnildingi 
when  completed  I  will  fall  on  the  thatch  of  his  house.  It  is 
not  alleged  that  Ejishichuuder  is  encroaching  on  Hurkishore'a 
land.     The  Depnty  Magistrate  appears  to  think  that  the  raisinif 

of  the  wall  by  Kashichunder  '  may  occasion  a  breach  of  the 
peace,  but  if  such  a  breach  of  the  peace  were  probable,  Hur* 
kishore  would  be  the  party  to  blame  and  the  wrong-doer,  as  be  ia 
not  authorized    to  interfere  with    Kashichunder^s   lawful  use  of 

(1)  Ante,  p.  434.  ('2)  6  B.  L.  P.,  74. 
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^^^^       kla  own  property.    It  is  true  that  s.  282  of  Ait  XXV  of  1861 

iwTBB      in  vests  mflgisterial  officers  with  lage  powers  of  into  if  erenoe  in 
TBI  PETincer  ^^f  matter  whene  a  breach  of  the  peace   is  considered    by  them 
OF  KisHi-    likely  to  occur,  but  great  discretion    is  required  in   the  exercise 
;>oai.       of  those  powers. 

The  effect  of  the  Deputy  Magistrate's  orSer  is  to  prevent 
Kashichnnder  from  building  this  wall  at  all,  for,  if,  after  the 
termination  of  the  year,  Kashichunder  {attempts  to  raise  the 
wall,  his  neighbour  will  represent  his  so  doing  as  an  act  that 
may  probably  occasion  a  breach  of  the  peace,  and  will  obtain  a 
fresh  order  for  security.  To  avoid  such  a  consequence  as  this« 
we  must  construe  the  words  '^  or  to  do  any  act  that  may  pro- 
bably occasion  a  breach  of  the  peace''  as  meaning  a  wrongful 
act  a;nd  not  one  which  the  person  may  lawfully  do.  It  was  not 
intended  that  a  person  should  be  prevented  by  a  Magistrate 
from  exercising  his  rights  of  property,  because  another  persoa 
would  be  likely    to  commit  a  breach  of  the  peace   if   he  did  so. 

We  think  that  the  order  of  the   Deputy  Magistrate  should  be 
qucishedj  and  the  bond  be  cancelledk 

Order  quashed. 


ORIGINAL  CIVIL. 


before  }tr.  Jusiite  McLCphersof^ 

1873  1rfi[B  NAWAB  NAZIM  01"  BENGAL  t;.HBEEALALL  SBAL^ 

April  \7. 

AUo^Tiey'sOoBts'^Lien  on  Sum  recover ei  by  Clvefii—Atltlbchmeniiy/Pufuthg 

I  OreiUor^  ' 

the  {Aaifttit  obtAmed  a  ded^e  ftgainit  the  def Bifdftat )  bol  before  oatiaf acUob  of 
tbe  dedree^  the  amount  of  decree  w»8  attAohed  ia  the  hands  of  the  defendant  by  a 
ibird  perilDA  who  bad  ob  taihed  a  deciiee  in  a  stiit  agaitist  the  j^laihtilF.  On  ali 
tipplicatioa  by  tbe  attorney  for  tbe  plaintiff  th&t  the  defendant  might  beorderedto 
^y  to  him.  bis  oosts  of  snit  ont  of  the  sani  whioh  had  beeii  attached  ifi the  defendant^ 
handsy  and  oa  which  the  attorney  okumeA  to.  have  a  lien>  the  Court  held  that  the 
uttorney  had  a  lien  for  his  oosts  on  thesom  BO  attached) but  that  theonly  ord^r  itcould 
make  was  an  order  to  the  defendant  ftot  to  pay  the  sum  attached  to  any  one  Without 
ftottce  to  the  attorney. 

This  was  an  application  by  Mr.  Pearson^  the  present  attorney 
for  the  plaintifE  ia  the  suit   No^Oof  1869^  on  notice  to  Heera* 
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lall  Seal  and  Roy   Ltitchmeeput    Singh,    for   an  order  fcliat  an       ^^^^    _.^ 

attachment  issued  by  Roy    LntohmBeput  Sin^,  by  which  he  had  KavabNazxk 

afltached  thft  amount  of  the  plaintiffs  decree  in  the  &uit,  might  be   ®*  Bbnqal 

varied^  and  that  Heeralall  Seal    might   be  ordered  to  pay  to  Mr.   HmnALAu 

Pearson,  as  attorney  for  the  plaintiff,  the  costs  of  this  suit,  iiiclnding 

the  costs  of  this  application,  and  attendant  thereon,  when  taxed  as 

between  attorney  and  client,  '^  ticking  credit  for  so  much  thereof  as 

ihe  said  Heeralall  Seal  is  not  ordered  to  pay  to  the  Hawab  Naasim, 

and  also  taking  credit    for    the    costs  ordered  to  be  paid  by  the 

said  Nawab    Nazim  to    the    said    Heeralall  Seal  as  against  the 

decree  passed  herein.^'    Mr.    Pearson  was  the  third  attorney  in 

the  snit ,-  Mr.  Leslie  was  driginally   the    attorney  on  the  record  ; 

he  retired  from  the  suit,  and  his  place  was  supplied  by  Mr.  Linton 

whom  Mr.  Pearson  succeeded. 

The  affidavit  of  Mr.  Pearson,  filed  in  'support  of  the  applica-^ 
tion,  stated  as  follows  : — ''  That  Mr.  S.  J.  Leslie  was  the  con-^ 
stituted  attorney  in  the  suit;  and  that  he  claimed  the  wh61a 
amount  of  costs  due  to  '  him  under  a  decree  in  the  suit ;  that  a 
large  sum  was  due  to  himself  as  attorney  for  the  plaintiff  in  the 
suit,  and  he  had  agreed  to  pay  the  costs  of  the  former  attorneys 
for  tiie  plaintiff.  Mr.  Leslie  and  Mr.  Linton,  in  the  suit,  when  ha 
'i^eceived  them,  on  their  consenting  to  a  change  of  attorney,  and 
that  he  had  conseuted  at  Mr.  Linton^s  request  to  tax  his  bill  of 
costs  with  his  (Mr.  Pearson's)    and  to  receive  the  money  for  him 

on  account  of  costs  ;  that  neither  he  nor  Mr.  Linton  had  received 
anything  on  account  of  such  costs ;  that  by  the  final  decree  in 
the  suit  dated  1 4th  January  1873,  there  was  due  to  the  plaintiff 
Rs.  12,449-4-10 ;  that  by  an  order  dated  25th  November  1872  in 
a  suit  brought  by  Key  Lutchmeeput  Singh  against  the  Nawab 
Nazim,  the  sum  due  to  the  plaintiff  was  attached  by  Boy  Lutch* 
meeput  Singh;  that  the  attachment  was  in  the  usual  form  re* 
Btraintng  the  Nawab  Nazim  from  receiving  from  Heeralall  Seal 
the  amount  payable  under  the  decree  in  the  suit  9  of  1869,  and 
restraining  Heeralall  Seal  until  the  further  order  of  the  Court 
from  making  payment  of  the  said  money  or  any  part  thereof  to  any 
person  whomsoever ;  that  he  was  desirous  of  obtaining  an  order 
for  the  paytneut  of  his  own  costs  and  the  costs  due  to  Mr.  Linton 
and  Mr.  Leslie  by  the  Nawab  Nazim   out  of  the  moneys  payable 
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1873        to  him  by  the  defendant  Heeralall  Seal,  and  he  submitted  that  the 
NAWAnTffAm  said  sam  of  Bs.  12,449-4-10  due  under  the  decree  in  the  suit  was 
Of  BiHOAL  subject  to  the  payment  of  such  costs. 

HRBALALIi 

^"^^  Mr.  Branson,  in  support  of   the  application,  contended  that  an 

attorney  had  a  lien  for  his  bill  of  costs  on  the  sum  recovered  by 
his  client,  and  cited   Welsh  y.  Hole  (1),  Tawnsend  y.  Beade  (2), 

Irving  y.   Viana  (3),    Eisdell  r^  Ooningham   (4),  nxidEx  parte 
Oleland,  In  re  Daviee  (5). 

Mr.  Piffa/rd  for  Heeralall  Seal.*-The  order  at  any  rate  ought 
not  to  be  made  as  asked.  The  Uen  if  there  is  any  cannot  haye 
priority  oyer  all  other  claims. 

Mr.  PhilUps  for  the  attaching  creditor.— Though  an  attorney 
has  a  right  to  his  costs  before  a  client  is  entitled  to  the  fund,  no 
case  decides  that  the  attorney  has  a  right  which  the  client 
could  not  have  had.  The  only  question  is  between  the  attorney 
and  the  client.  Welsh  y.  Hole  11)  only  decides  that  the  Court 
will  prevent  the  money  from  being  paid  over  to  the  client. 
Here  the  sum  is  not  realized.  If  the  parties  compromise,  the 
attorney  cannot  have  a  separate  interest.  The  casef  of  Irving  y. 
Viana  (3)  is  against  the  attorney's  contention.  The  order  at 
any  rate  ought  to  be  confined  to  Mr.  Pearson's  costs  ;  there  is  no 
question  as  between  him  and  the  two  previous  attorneys.  The 
attorney  is  not  to  be  deprived  of  his  lien  by  his  client,  but  that 
will  not  prevent  other  claimants  from  attaching  the  fund  on 
which  he  claims  a  lien.  The  attachment  of  a  ju4gment-debt 
under  the  Oarnishee  clauses  of  the  Common  Law  Procedure  Act 
1854,  overrides  the  attorney's  lien— flbwjiv.  Edwards  (6), 
Lloyd  V.  Mansell  (7)  and  BarJeer  v.  St.  Quintin  (8),  per  Lord 
Mansfield.  Cases  that  do  not  proceed  on  the  Garnishee  clausea 
»  of  the  common  Law  Procedure  Act  1854,  are  not  applicable. 

(1)  1  Doug.,  238.  (6)  2  Jur.,  N.  S.,  814;  S.  C,  26  L.  J., 

(2)  4  L.  J.,  Oh.,  233.  Exch.,  54. 

(3)  2  Y.  A  J.  70.  (7)  22  L.  J.,  Q.  B.,  110. 

(4)  28  L.  J.,  Bxch.,  213.  (8)  12  M.  &  W.,  451. 

(5)  L.  R.,  2  Ch.  App.,  808. 
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Mr,  Branson  in  reply.— -Sbt«gr&    v.  Edwards   (1)  fa  in  onr    .  ^^ 
favor.    The  attorney  and  the  attaching   crediior  both  have  a  Nawab  Nazdc 
lien^  but  inasmnch  as  bat  for  the  attorney^  there  would'  be  not  ^'    '^^^^ 
fond  to  get  their  claim  out  of,  the  attorney  has  a  paramount  claimL     Hixralalc 

The  judgment  of  the  Court  was  delivered  by 

Macphebson,  J.  (after  stating  the  facts).— -The  lien  relied 
upon  is  simply  a  lien  upon  the  fund  recovered  in  the  suit  No.  9 
of  1869  for  the  costs  of  the  attorney  incurred  in  that  suit.  Snob 
a  lien  is  wholly  different  from  a  lien  on  the  papers  (whether 
oonnected  with  the  suit  or  not)  of  the  cUent,  and  it  in  no- degree 
depends  upon  the  attorney  being  or  having  been  in  possession 
of  the  papers  of  the  suit  or  other  documents  belonging  to  his^ 
client — see  Bozati  v.  BoUatid  (2). 

I  think  there  is  no  doubt  that  Mr.  Pearson  has  a  lien  for  hia 
oosts  of  this  particular  suit,  which  must  eventually  prevails 
itgainst  the  attachment  issued  by  Roy  Lutchmeeput  Singh  (se^. 
Hough  V.  Edwards  (I)  and  Eisdell  v.  Oomngham  (3),  and  the  casea 
collected  in  Daniell's  Chancery  Practice^  4th  Ed.,  pp.  1698, 1699.> 
And  I  further  think  that  the  fund  recovered  is  also  subject  to  a. 
lien  for  the  earlier  costs  of  Mr.  Linton  and  of  Mr.  Leslie,, 
^hoogh  Mr.  Pearson's  lien-  for  his  own  costs  would  (apart  fron^ 
any  agreement  on  the  subject)  take  precedence  of  theirs. 

But  it  appears  to  me  that  the  application  which  Mr.  Pearsoa 
makes  is  in  its  form  misconceived.     This  fund  is  attached  in  the- 
hands  of  Heeralall  Seal  by  an  order   directing  him  to  pay  it  tona 
one  except  under  a  further  order  of  Court.     He  cannot  pay  it  to 
Boy.  Lutchmeeput  Singh  more  than  to  any  one  else,  and  Boy  « 
Lutchmeeput  Singh  has  no  means  of  re  aching  the  fund  save  by 
obtaining  a  further  order  of  Court  authorising  (but  not  direct- 
ing)  Heeralall  Seal  to  pay  the    fund  to  him,  or  by  applying  to 
have  a  Receiver  appointed  to  get  in  and  realize  the  amount  due^ 
Heeralall  Seal,  being  the  party  to  pay  the  money,  would,  after 
notice  of  the  attorney's  lien,  pay  the  money  at  his  own  peril  if 
he  did  not  first  satisfy  the  lien.    And  if  the  fund  were  brought 

(1)  2  Jar.,  N.  S.,  814.  (3)  2a  L.  J.,  Ezoh.»  S13. 

(2)  4  M.  &  C.>  364. 
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^^^^       into  Court,  the  attorney  might  present  a  petition  for  taxation  of 
NawabNazik  his  bill  and  for  payment  of  it  oat  of  the  fuad.     Under  these 
ov    >^«A^    circumstances  I  cao  make  no  such   order  as  is  asked  for  now. 
^mkLkJA.   The  decree  directs  that  the  defendant  Heeralall  Seal  shall  pay 
to  the  plaintiff  the  Nawab  Nazim  a  certain  snm.     How  can  the 
plaintiff  now  come  in  and  ask  that  the  decree  shall  be  as  it  were 
split  up  into  parts,  and  that  as  to  part  an  order  may  be  made 
that  it  shall  be  paid  to  the  plaintiff's  attorneys  ? 

All  I  can  do  at  present  is  to  order  that  Heeralall  Seal  do  not 
pay  the  fund  attached  to  any  body  without  ^ving  due  notice  to 
Mn  Pearson,  to  Mr.  Linton,  and  to  Mr.  Leslie.  The  sooner 
those  gentlemen  tax  their  bills  and  ascertain  their  true  poaitioa, 
the  better  will  it  be  for  them. 
There  will  be  no  oosta  of  this  motion. 

Application  refused  without^  coats. 

Attorney  for  the  plaintiff  :  Mr.  Pearson. 

Attorneys  for  the  attaching  creditor :  Messrs,  BeebecandBuWer. 

Attorney  for  the  defendant :  Mr.  Wigley. 


Before  Sir  Bichard  Ooucht  Kt,,  Ghirf  Juaticst  and  Ur.  Jmtice  Fontife^. 
KALLYPBBSAUD.  SING  v.  HOOLAS  GHUND. 

15^*        BmaU  Ocme  Oowrt  M  (IX  oj  1850),  ««,  58,  88-/uwdic**o»-(?c>o(l8  omi 
/^'^  ^'  QlaMs-UoveMA  2ropmiy  -Tiled  Euta. 

See  also        Tiled  huts  are  not  ''goods  and  chattels*'  within  the  meaning  of  s.  58,  Act 
14  B  L  B  202  J2[  I85O9  and  therefore  cannot  be  taken  in  execution  under  that  section. 

Where  tiled  huts  had  been  seized  under  a  decree  of  the  Small  Cause 
C]purt,  and  a  third  [party  interpleaded  nnder  s.  88  of  Act  IX  ci  1850,  and 
claimed  the  huts,  hM  that  the  Court»  having  no  power  to  sttse  the  hntew 
was  right  in  dismissing  the  claim* 

Cass  stated  for  the  opinion  of  the  High  Court  by  the  first 
Judge  of  the  OaLoatta  Small  Cause  Conrt,  nnder  s.  7  of  Act 
XXri  of  1864  ;^ 
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"The  plaintiff  interpleaded  under  a.  88  of  Act  IX  of  1850 
for  two  tiled  KatSj  vftlaed  at  Bs.  1^000,  which  had  been  seised 
by  th^  defendant  (jadgment^creditor  in  a  previons  suit^)  and 
which  the  plaintiff  claimed  as  goods  and  chattels  belonging  to 
himself.  The  hnts  were  proved  to  be  of  the  following  construc- 
tion >-*The  posts  are  very  large^  made  of  small  (wc.)  wood,  the 
OeHiog  is  made  of  planks  covered  with  mortar  and  chnnam,  the 
floor  of  the  ddoond  story  of  mortar  like  hoases»  and  the  walls  of 
split  bamboos  and  gnrran  posts  co'^ered  with  mnd ;  there  are 
wooden  steps  nailed  pn  to  the  pillars^  the  ground  floor  is  made  of 
bricks  eovered  with  tiles« 

I  held  that  these  hnts  were  not  moveable  without  change  of 
form»  and  that  they  ^ere  clearly  not  moveable  property^  under 
the  Aot  for  the  Regulation  of  Mof ussil  Small  Cause  Courts  and 
the  Full  Bench  decision  Nattu  Miah  v.  Nand  Banf'  (1). 

The  first  Jndge^  after  referring  to  the  words  of  the  Mofussil 
Small  Cause  Court  Act  (XI  of  1865)  and  Stephen's  Comment- 
aries^ Yolk  I^  286  and  1 72^  held  that  the  huts  claimed  were  not 
goods  and  chattels>  and  were  consequently  not  the  proper  subject 
of  a  claim  under  s.  88  of  Act  IX  of  1850,  but  should  be  made 
the  s^b]ect  of  an  action  of  trespass  for  a  seizure  not  justifiable 
under  the  terms  of  the  warrant.  He  dismissed  the  claim  under 
8.  88  of  Act  IX  of  1850. 

The  following  were  the  questions  referred :— - 

1.  Whether  the  Judge  was  right  in  considering  that  the  tiled 
hnts  claimed  were  not  goods  and  chattels  7 

2.  Whether^  if  he  was  Tight>  he  was  also  right  in  dismissing 
the  plaintiff's  claim  under  s.  88  ? 

The  first  question  was  referred  by  the  Judge  himself  with  the 
remark  that  '^  the  practice  of  the  Court  has^  for  years  previous 
to  my  tenure  of  this  officOi  been  to  treat  tiled  huts  as  goods  and 
cbattels,  though  it  seeips  from  Mr.  Temple's  work  on  the  practice 
of  the  Court  that  they  were  not  always  treated  as  such  ''  (2).« 
The  second  question  was  referred  at  the  request  of  the  plaintifTs 

Counsel. 


1873 

Kalltfbb* 
SAUD  Sims 

BOOLAS 

CauMi>. 


(1)  8  B.  L.  B.,  608* 


12)  See  Temple's  Small  Cause  Couri 
Practice,  116. 
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^^7^  Mr.  Aftar  for  the  plaintiff. — The  words  in  8.  88,  Act  IX  of 

Ralltpbst   1850i  and  in  the  schedule  to  the  Act  are  *^  goods  and  chattels/' 
BAUD  Swo    1^^  j  ^jjQ  gg^jjjQ  ^ords  are  used  in  s.  58  of  the  same  Act.    In  s.  69 

HooLAs  of  the  same  Act,  only  the  word  ''goods^'  is  nsed.  It  is  submitted 
Chund.  ^^^  ^^  yfor^  '•chattels"  is  synonymous  with  the  word  •'goods.'* 
In  s.  19  of  Act  XI  of  1865,  the  words  •'  moveable  property^'  are 
nsed.  On  these  words  it  was  held  in  l^aW^  Miah  v.  Nand 
Bani  (1)  that  huts  are  not  '•moveable  property''  under  that 
Act.  On  the  principle  of  that  decision,  it  is  submitted  they 
are  not  ''goods  and  chattels."  For  the  definition  of  ''goods 
and  chattels,"  see  Wharton's  Law  Lexicon,  8rd  edition,  401 ;  Wil- 
liams' Personal  Property,  7.  Huts  cannot  be  moved  without  an 
essential  change  in  their  nature.  In  Act  YIII  of  1859 
8s.  '233 — 235,  there  is  a  distinction  between  "  goods  and 
chattels"  and  "immoveable  property." 

On  the  second  question  referred,  it  is  submitted  the  claim  to 
the  huts  was  not  rightly  dismissed  under  s.88.  [Pontifbx,  J.— - 
Tour  contention  is  that  the  Small  Cause  Court  could  not  attach 
them.  Couch  C.  J., — S.  88  only  applies  if  the  bailiff  is  justified 
in  seizing  the  huts.]  The  claim  ought  to  have  been  allowed,  or 
the  bailiff  ordered  to  release  the  Jiuts.  [Couch,  C.  J. — ^It  has 
long  been  the  practice  of  the  Small  Cause  Court  to  attach 
huts  such  as  these.]  The  issuing  of  short  date  summonses  was  a 
practice  of  long  standing,  yet  this  Court  decided  it  was  illegal-— 
see  BhairabcUm  Bam  Chand  v.  Baasantlal  Bhcigat  (2). 

The  opinion  of  the  High  Court  was  delivered  by 

Couch,  C.  J. — The  fii*8t  question  put  to  us  by«the  learned 
Judge  of  the  Small  Cause  Court  is  '^  whether  I  am  right  in 
considering  that  the  tiled  huts  claimed  are  not  goods  and  chat- 
tels." He  does  not  say  "  within  the  meaning  of  s.  58  of  Aa| 
IX  of  1850,"  but  that  is  what  he  must  have  intended,^and  the 
«       question  which  we  should  answer. 

What  is  meant  by  goods  and  chattels  by  s.  58  appears  from 
the  ^subsequent  sections.  It  is  one  of  a  series  of  sections 
relating  to  the  execution  of  an  order  of  the  Court,  and  we  find 

(1)  8  B.  L.  B.,  5  8.  (2)  9  B.  L.  K,  255. 
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it  said  in  8.  69  tbat  ^'  every  bailiff  executing,  any  prooess  of  ^873 
exeoQtion  iaeaing  oat  of  the  said  Coort  against  the  goods  of  any  '  KalltpebT^ 
person  may,  by  virtue  thereof,  seiae  and  take  any  of  the  goods  •^^'^  ^^^° 
of  such  person  ezoept>  &c."  The  word  ''ohattels''  does  not  Hoolas 
occur  there,  I  think  this  shows  that,  in  s.  58^  chattels  was  ^^^^d* 
used  as  synonymous  with  goods,  and.npt  as  having  a  more 
eztenshre  meaning.  Then  in  s.  73,  the  previous  sections  con* 
taining  provisions  in  regard  to  the  sale  of  the  property  taken 
in  execution,  it  is  said  : — "  Until  such  sale  the  goodd  shall  be 
deposited  by  the  bailiff  by  whom  they  were  taken  in  som® 
fit  place,  or  they  may  remain  in  the  ^custody  of  a  fit  person 
approved  by  the  Judges  to  be  put  in  possession  by  the  bailiff.^' 
That  is  a  provision  consistent  with  goods  and  moveables  being 
taken  in  execution,  but  not  with  a  hut  or  house  being  taken* 
Then  s.  80  provides  for  what  is  called  the  goods  and  chattels 
of  the  party  being  discharged  and  set  at  liberty  which,  I  take  it, 
means  being  restored  to  the  owner,  or  freed  from  the  execution. 
All  these  provisions  seem  to  show  that  what  was  intended  to  be 
taken  in  execution  of  the  order  of  the  Small  Cause  Court  were 
goods  and  chattels,  or  what  are  moveables,  and  not  what  in 
English  law  are  known  as  chattels  real.  This  construction  of 
8.  58  is  supported  by  the  opinion  of  all  the  Judges  in  the  case 
oiNattu  Midh  v.  Nand  Rani  (1).  The  ground  upon  which 
Macpherson^  J.,  put  his  judgment  shows  that  the  huts  are  not 
goods  and  chattels,  equally  with  the  opinion  of  myself  and  the 
two  Judges  who  concurred  with  me.  Macpherson  J.,  said  he 
considered  that  a  hut  was  a  house*  and  certainly  a  house  cannot 
be  properly  described  as  goods  and  chattels.  I  think,  therefore^ 
^that  what  havp  been  described*  in  this  case  by  the  Judge  of  the 
Small  Cause  Court  are  not  goods  and  chattels  that  might  be 
taken  in  execution  under  s.  58. 

The  second  question  submitted  to  us  is  whether,  if  they  are 
not  goods  and  chattels,  the  learned  Judge  was  right  in  dismiss- 
ing the  plaintiff's  claim  under  s.  88. 

Now  s.  88  provides  that, ''  if  a  claim  is  made  to  or  in  respect  of 
any  goods  or  chattels  taken  in  execution  under  the  process  of  any 

(1)  8  B.  L.  R.,  508. 
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^^^^       Conrt,   Ac.*'    If  these  are   not  goods  and  chattels  taken  in 

Kjllltpka-  execution  Under  the  process  of  the  Conrt^  they  do  not  come 
•AUD  Stim  .^thin  the  words  of  that  section.  What  it  was  intended  for  is 
Hooui  that^  when  the  bailiff  had^  in  execution  of  the  order  of  thd  Small 
Cause  Conrt,  seised  property  w;hich^  if  it  were  the  property  of 
the  defendant  in  the  suit^  might  be  taken  in  execution,  a  nd 
another  person  had  put  in  a  claim  to  it,  the  claim  should  bo 
Bummariiy  dealt  with  by  the  Small  Cause  Court.  But  here 
the  bailiff  has  taken  in  execution  that  whiqh  even  if  it  were 
the  property  of  the  debtor,  he  would  not  be  at  liberty  to  take, 
and  though  it  may  seem  hard  that  the  claimant  should  be 
obliged  tiO  resort  to  a  suit  in  order  to  establish  his  right,  and 
to  preyent  hb  property  being  sold,  that  is  the  proper  remedy. 
The  bailiff,  by  seizing  what  the  warrant  of  the  Small  Cause 
Court  could  not  authorize  him  to  seize,  has  been  guilty  of  an 
illegal  act,  a  trespass  for  which  he  is  liable  to  be  sued,  and  for 
which  he  may  have  to  pay  such  damages  as  the  owner  of  the 
huts  may  have  suffered  in  consequence.  Seeing  what  is  stated 
in  the  case  by  the  Judge  of  the  Small  Cause  Court,  be  will 
probably  not  suffer  any  serious  injury^  An  order  will  be  macb 
which  will  set  matters  right. 

I  think  we  must  answer  both  the  questions,  which  baVe  been 
put  to  us,  as  the  learned  Judge  has  decided,  that  huts  are  not 
goods  and  chattels  within  the  meaning  of  the  Act,  and  that  the 
Judge  was  right  in  dismissing  the  claim. 

Attorney  for  the  plaintiff  :  Mr.  Vertannes. 


r 
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APPELLATE  CRIMINAL. 


Before  Mr,  Juaiice,  Keimp  and  Mr.  Jtistice  Phear^ 

THE  QUEEN  «.  BBLAT  ALI  ahd  othbbb  • 

Svidenee  Act  (I  of  1872),  «.  ZO-^-Oonfeanon  of  a  Vriaonerwhen  admisiihk 

ckgainat  CO'Frisoner — Trial  by  Jury, 

To  render  the  confession  of  oneprsioner  jointly  tried  with  another  admissi- 
ble in  evidence  against  the  latter,  it  mnst  appear  that  that  confession  impb*- 
cates  the  confessing  person  sabstantially  to  the  same  extent  as  it  implicates 
the  person  against  whom  it  is  to  be  nsea  in  the  commisson  of  the  offence  for 
which  the  prisoner  are  being  jointly  tried. 

In  this  caso  the  appellants,  together  with  Kassim  Mandnl^ 
Badden  Mnndul^  Moniruddin  Mandal,  and  Ahad  Sheikh,  were 
charged  before  the  Deputy  Magistrate  of  Bongong,  under  a.  325 
of  the  Indian  Penal  Code,  with  having  cansed  grievous  hurt  to 
one  Mandari  Mundul,  and  were  sentenced  to  imprisonment  folr  one 
year.  From  this  sentence  several  of  the  prisoners  appealed  to 
the  Judge  of  the  district,  who  was  of  opinion  that,  if  any  offence 
had  been  committed,  i^  was  one  triable  by  a  Court  of  Session 
only,  and  accordingly  ordered  the  prisoners  to  be  committed  for 
trial  before  the  Sessions  Court  on  the  charge  of  the  culpable 
homicide  of  Mandari  Mundul,  punishable  under  s.  304  of  the 
Indian  Penal  Code.  On  the  trial  before  the  Deputy  Magistrate^ 
'  Eassim  Mundnl,  made  a  statement  to  the  effect  that  Mandari 
Mundul  w^s  in  the  habit  of  telling  stories  to  Brindabun  Baboo 
the  zemindar,  and  that  he  (Kassim)  and  the  other  villagers  held 
a  committee,  and  resolved  to  thrash  Mandari ;  that  afterwards 
Belat  Ali  took  him  to  a  musjeed,  and  there  they  both  swore  to 
give  the  thrashing  ;  that  a  few  days  afterwards  they  ordered  the 
Villagers  to  thrash  Mandari  -,  that  after  doing  so^  the  villagerif 
came  and  told  them,  and  that  they  had  ordered  them  to  take 
Mandari  to  his  own  village ;  that  he  was  at  a  distance  and  saw 
what  the  others  did,  but  that  he  was  not  near  the  beating  ;  and 

*  Criminal  Appeal,  No.  277  of  1873,  from  an  order  of  the  Session  Judge 
of  Nuddea,«datQd  the  12th  February  1873. 
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1873  ttiat  he  dill  nofc  know  when  Mandari  died,*  Budden  Mandal 
QuKEN  also  deposed  before  the  Magistrate  that  Belat  Ali,  Setabdi 
Belat  Ali  M"'^^^'*  Kassim,  Ohowdhur,  Nassim^  and  others  held  a  com- 
mittee, and  that  they  ordered  the  others  to  beat  Mandari,  and 
that  during  the  beating,  they  remonstrated  ;  that  they  saw  the 
beating ;  that  Setabdi,  Belat  Ali,  and  Kubeer  Biswas  ordered 
Mandari  to  be  removed  to  his  own  village,  and  that  Mandari 
was  beaten  because  he  used  to  tell  tales  to  Brindabun  Baboo. 
Monirnddin  also  stated  to  the  Magistrate  that  he  did  not  kill 
Mandari^  but  that  he  an  d  others  were  ordered  to  give  Mandari  a 
beating  ;  that  Belat  Ali,  Budden,  Kassim,  Kubeer,  and  Setabdi 
told  them  that  they  were  to  give  Mandari  such  a  beating  as 
not  to  kill  him,  and  that  they  would  pay  any  expenses  which 
would  be  incurred  ;  that  he  saw  Mandari  being  beaten^  and  that 
he  himself  had  given  him  three  or  four  slaps. 

On  the  trial  of  this  case  in  the  Sessions  Court,  the  Judge 
admitted  these  statements  in  evidence,  and  with  respect  to  such 
evidence,  he  charged  the  jury  as  follows:— ''These  are  tho 
stateiaeuts  of  the  prisoners  Kassim,  Budden,  and  Monirnddin 
taken  by  the  Deputy  Magistrate,  and  which  give  ns  the  reasons 
for  the  beating  inflicted.  These  statements  are  evidence  against 
the  persona  making  them,and  if  true,  they  show  the  part  that  the 
three  confessing  prisoners  had  in  planning  the  assault  in  which 
Monirnddin  took  an  active  part,  Budden  being  present,  and 
Kassim  close  by.  These  prisoners  now  say  that  they  made  those 
statements  at  the  instance  of  the  darogah,  but  you  will  remark 
that  when  punished  by  the  Deputy  Magistrate,  these  prisoners 
did  not  appeal,  nor  urge  that  their  confessions  had  beenextoi-ted, 
a  very  good  ground  of  appeal  had  it  been  the  case.  No  reason  is 
apparent  why,  if  not  true,  these  statements  should  have  been 
made;  nor  as  to  how  the  story  as  to  the  conspiracy  against  Man- 
dari, in  which  we  are  told  the  whole  village  joined,  could  have 
arisen  if  absolutely  without  foundation.  Under  s  30  of  the 
Indian  Evidence  Act,  the  confession  of  one  person  affecting 
himself  and  others  concerning  an  offence  for  the  committing  of 
which  the  confessing  person  and  the  'others  are  being  jointly 
tried  '  may  be  taken  into  considaration,'  i.  c.,the  confessions 
may  be  used  as  evidence  against  the  persons  not  making  them  • 
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You  will  therefore  take  tbe  statements  of  Kassim,  Bttddtett,  voA       ^^^ 
Moniraddin  into  your  careful  consideration,  and  you  will  weigh      Qubhn 
the  evidence   they  afford  as   you  would    any  other  evidence."   bs^at  to. 
In  addition   to  these  statements   tlnere  was  also  the   evidence 
of  one  Jakur  Ali,  who    was    a  servant  of   Brindabun    Baboo*. 
The  jury  found  the  prisoners  guilty^  and  the  Sessions  Judge 
sentenced  them  to  three  years'  rigorous  imprisonment.     From 
the   sentence   Belat   Ali,   Ronatnn    PoTooie,    Setabdi   Mundul, 
Kubeer  Biswas^  Soneer  Sheikh^  and  Chowdhur  Sheikh  appealed 
to  the  High  Court. 

Mr.    Ghose   (with   him   Baboo   Biprodai8&  Mookerjee)  for  the- 

appellants. — A  confession  to  be  evidence  against  a  co-prisoner 
must  implicate  both  the  prisoner  confessing  as  well  as  the 
co-prisoner — The  Qiteen  v.  Mohesh  Biswas    (1),    Here  neither 

{!)  Before  Mr,  Justice  Vhearand  Mr.    for  life.  Fatting  oa one  side  for  a  mo- 
JvBtice  Aindie,  ment  the  teBtimony  of  Soorat  Ally,  and 

the  Bfatementmadeby  Bam  Indro  Doss 

THB  QUfiBN  V,  MOHESH  BISWAS    one  of  the  convicted  persons,  theeyidence 

AND  OTBBBs.*  in  the  case  is  very  slight,  and  may  be 

shortly  stated  as  follows  (The  learned 
The  23r(2  January  1878.  Jndge  proceeded  to  read  and  comment  ob 

the  eyidence,and  having  read  the  follow* 

Evidence  Aci  (I  of  1372),  as.  30  ^  133-*    ing  passage:— ''I  searchedHohcsh's  honse 

Confession  of  one  Virsoner  when  admit-    and  found  the  dao  with  marks  of  blood  on 

sdleagaAnii another — Accom'pU'ie — Cor*    it,"  continued): — This  is  the  whole  of 

roboraiive  Bvidenee,  the  evidence  with  the  eKooption  I  first 

mad^  and  it  is  at  once  remarkable  tha  t, 
Ur.  O^M(with  him  Mr.  Rochfort)  for    nntil  we  come  to  the  last  passage  which  T 
the  appellants.  have  jnst  now   recited,   there  is  not  a 

Tbb  Judgment  of  the  Conrt  was  deli-    single  word  or  fact  which  implicates  any 
vered  by    ^  one  of  the  five  prisoners  in  the  commis- 

sion of  any  offence  or  act  whatever,and 
Phsar^J. — Id  this  case  four  prisoners,    I  will  go  farther  and  say  that  this  evi- 
Mohesh  Biswas,  Prilhad  Boss.  Goggan    dence  leaves  it  certainly  doubtful  whe-     ^ 
Sikdar,  and  Dwarki  Joardar^  have  been    ther  even  any  trace  of  the   missing  maik 
convicted  of   mardering  one  Tinoourie    has  yet  been  discovered.  (The  learned 
Karigur,  and  el  making  away  with  his    Jndge,  after  reading  the  principal  po»- 
deadbody^anda  fifth  person,  Bam  Indro    tioos  of  the  evidence  exoept  that  of 
Doss,  has  been  found  guilty  of  abetting    Soorut  Ally  and  Bam  Indro,.  oontino^ 
the  four  first  named  persons  in  the  com-    ed^  : — Clearly  I  think,  for  soma  reasooi 
mission  of  tbe  offence  of  murder.    All    or  other,  the  principal  witnesses  to  the^ 
Ave  have  been  sentenced  to  transportation    preliminary  facts  in  this  case  hav6  very 

*  Criminal  Appeal,  No.  956  of   1872,  from  an  order  of  the  Sesaions  Judge  o£ 
'Jtssore^  dated  the  26th  September  iS72. 
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^^^^       Kaesim  Mnndol,  nor  Badden  Mandal  were  in  any  way  affected 

QuBSM      by  ^^^  statements  made  by  themael?es   before    the    Depntj 

V, 

BsjfAT  Axj.  materially  varied  their  teBtimony  in  the  it  corroborated  in  regard  to  ibe  parllen- 
SeaBiona  Court,  aa  compared  with  the  lara  which  implicate  them.  Thia  princi- 
atatementa  which  tbej  made  at  frrst  pie  haa  been  enunciated  many  tiraea  by 
when  it  may  be  auppoaed  that  they  made  thia  Conrt,  and  inaamnch  aa  a  reported 
them  Uttbiaaed.  The  reanlt  then  is  that,  caae  QtMeti  t.  Baikanthanatk  Banerfte 
taking  the  eridanoe  on  the  record  all  {I)  haa  been  referred  to,  in  which  the 
together,  other  than  the  depeaition  of  jodgment  of  the  Diviaion  Bench,  deal* 
8oomt*Ally  and  the  atatement  of  Ram  ing  with  thia  very  matter,  waa  deliTered 
Indro,  which  I  ahall  notice  in  detail  by  myaelf,  I  will  read  from  the  note  in 
preaeutly,  it  may  be  almoat  aaid  that  Queen  v.  BaikaMthmruith  Bancrjet  (1) 
the  caae  of  the  proaeeation  ia  acarcely  what  waa  then  aaid,  becanae  it  atill  re- 
even  8tarted,and  certainly  that  evidence  preaenta  my  viewa.  (^The  learned 
doea  not  in  any  degree  tend  to  implicate  Judge  read  that  judgment  and  eon- 
any  one  of  the  priaonera  in  the  oummia-  tianedj: — The  caae  I  have  now  read  is 
ricyi  of  the  offeace  with  which  they  were  not  precisely,  ao  to  apeak,  on  all  f oura 
charged.  But  Boorut  AUy'a  evidence^  nith  the  preaent  one,  but  the  remarka 
aa  faraa  it  can  be  depended  upon,  there  made  do  almoat  to  their  full 
entirely  altera  the  complexion  of  the  extent  apply  to  the  qnestion  which  ia  now 
caae.  I  will  read  it  at  length.  (The  learn-  before  na.  The  corroboration  which  la 

ed  Judge  read  the  evidence  and  conti-  needed  to  make  SoomtAlly'a  teatimony 

nned):— I  have  aaid  that  thia  depoaition  againattlie  priaoner^atniatworthy,8hoo]d 

entirely  changea  the  complexion  of  the  be  corroboration  derived  from  evidence 

caae.  Manifeaily,i  fit  can  be  relied  upon,  which    ia  independent  of  acoompUcea, 

it  clearly  eatabliahea  the  charge  of  mnr-  which  ia  not  vitiated  by  the  accomplice 

der  againat  the  6rst  four  priaonera  at  character  of    the  witness  not  affected, 

leaat.     But  then  thia  ia  the  evidence  of  namely,by  the  disposition  on  the  part  of 

an  accomplice.    If  the  story  which  he  one  whose  guilt  ia  disclosed  to  purchase 

gives  i a  true,  he  went  and  fetched  the  impunity  or  advantage  by  falsely  accua- 

man,  waa  present  when  hia    maater  ingothei*8;andfurther  should  be  such  aa 

twiatad  the  cloth  round  the  man'a  neck,  to  aopportthatportion  of  the  accomplice'a 

stood  by  while  the  man  waa  dragged  teatimony  which  makea  out  that  the  pri- 

into  the  hut.  accompanied  the  priaonera  aoner  waa  preaent  at  the  time  when  the 

when  they  carried  off  the  body,  and  put  crime  was  committed,  and  participated 

it  down  in  the  indigo  field  ;  there  atood  in  the  acta  of  Commiaaion.  The  Judgehaa 

looking  on  while  every  man,  excepting  found  corroboration  in  more  than  one 

himaelf  and  Ram  Indro,  aa  he  say8,took  particnlar.But  it  appears  to  mo  that  that 

the  dao  by  turns,  hacked  the  skull,  and  corroboration  docs  not  hearthe  character 

cut  the  body  into  pieces,  and  then  went  which  I  have  endeavored  to  describe  aa 

away  with  them,  when  the  remains  of  that  which  it  is  necessary    it  should 

the  body  were  put    into  the   sack,  and  bear  in  order  to  render  the  accomplice's 

were  pitched  into  the  river.    Clearly  evidence     trustworthy      againat     the 

the  part  he  admita  that  he  took  in  the  priaoner.  (Tho  learned  Judge  read  the 

whole  of   thia  tranaaction,    ia  such  a  evidence  which  the  Judge  of  the  lower 

participation    in  the  principal  acts  of  Court  relied  on  as  being  corroborative  of 

the  murderers  as  constitutes    him  an  the  deposition  made  by  8oorut  Ally,and 

aocomplice,  and  it  ia  well  understood  proceeded).  The  Judge  aays  t^**  And 

now  that  the  evidence  of  an  aooomplioe  finally  there  ia  the  confeaaion  ol  Bam 

cannot  be  safely  acted  upon  as  against  Indro  Doaa  which,  under  s.  80  of  the 

persona  accused  by  him  excepting  when  it  new  Evidence  Act,  may  be  taken  iato 

(1)  3  B.  h,  R.,  F.  B.,  2, 
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Magifiitrate^  therefore  the    Judg^  misdirected    the    jary   Tvhos        1873 
he  told  them  to  oonaider  those  statements  as  evidencse  against  the      quekx 

oonsideratioD  against  all  tlie  prisoners."    mnrder,  and  Ram  Tndro  himself  in  the    B"^*^  ^^ 
With  regard  to  this  I  shall  proceed  now    Sessions  Gonrt  stated  that  whatever  he 
to  say  a  few  words.     But  first  I  will    had  said  heforetheMagiatrate  was  untrue 
remark  that  np  to  this  point  Soomt  AUjs    I  will  proceed  to  the  statement  he  made 
evidence  has  certainly  not  received  that    before  the  Magistrate  (the  learnedJudge 
amount  of  corroboration  which  would    read  the  statement  and  continued): — 
justify  a  Court  of  Criminal  Justice  in    It  is  obvious  on  the  first  perusal  of  this 
comingto  the  conclusion  that  the  persons    statement  thattheprisoner  keep  carefully 
who  are  affected  by  it  were  guilty  of  the    clear  of  confessing  any  participation  iti 
offence  with  which  he  accused  thera,Bam    the  miirder»The  most  that  the  statement 
Indro,  the  fifth  prisoner,  when  before  the    has  whole  amounts  to  is  an  admission  on 
Magistrate,  made  a  long  statementof  that    the  part  of   Ram  Indro  of  aiding  and 
which  he  knew  of  the  case.  Of  course,  it    abetting  by  hisjpreeence  all  the  other 
may  be  every  word  of  it  taken  and  acted    persons  mentioned  by  him  who  were 
upon  as  against  himself,  but  it  is   only    engaged  incutting  and  making  away  with 
admissible  ai^ainst  the  others  whether  for    the  dead  body  of  the  man  who   had  al« 
the  purpose  of  eorroboration  of  an  ao«    ready  been  murderod.Tlie  statement  so, 
complice's  testimony,  or  otherwiae  so  far    far  as  it  is  a  confession  only,  is  I  think 
as  it  is  made  available  by  5.  30  of  the  new    limited  to  this,  namely,  the  statement  of 
Bvidence  Act, which  says: — ^'^When  more    facts  which  amount  toa  driminal  jiartiei. 
parsons  than  one  axe  being  (ried  jointly  .pation  in  making  away  with   the  body, 
for  the  same  offence,  and  a  confession    and  consequently  this  is  all  which  can 
made  by  one  of  such  persons  affecting    be  taken  into  cdnsideration  under  s.  80 
himself  and  some  other  of  such  persons    against  the  other   ^prisoners.    But  this 
is  proved,  the  Court  may  take  into  con-    statement  so  limited  undoubtedly  does 
sideration  such  confession  as  against  such    bring  Mohesh  Biswas,  Prilhad  Doss,  Gog- 
Other  person,  aa  wall  as  against  the  per-    gun  Sikdar,  and  Dwarki  Joardar  to  the 
Son  who    makes   such   oonfession."  It    indigo-field  and  represents  them  as  enga- 
appears  to  me  that  this  section  must  be    ged  there  in  cutting  np  and  making  away 
interpreted  to  mean  that  the  statement  of    with  the  dead  body.    It,  therefore,  oorro- 
faotmade  by  the  prisoner  which  amounts    borates  the  statement  of  Soomt  Ally  in 
to  a  oonfesnion  of  guilt  09  hi9  part  may    these  particulars.    The  question  is,  does 
be  taken  into  consideration,  so  far  and  so    this  amount  to  a  sufficient  corroboration 
far  only  as  that  particular  statement  of    such  as  will  justify  us  in  accepting  as  true, 
fact  itself  extends  againi>t    the    other    and  acting  upon,Soorut  Ally's  testimony, 
prisoners  who  are  being  tried  as  well  as    On  the  whole,  I  think  not ;  shortly  fo^ 
himself  for  the   offence  which  is  thus    this  reason  that  if,  instead  of  being  the 
confessed.  I  think  the  illnstrations  which    statement  of  a  fellow pri8oner,it  had  been 
are  given  to  this  section  bear  out  this    the  evidence  given  on  oath  of  Ram  Indro 
view.  If  this  be  so,  we   must  be   care-    Dass  examined  aa  a  witness  in  the  case,  it 
fill  pot  to  apply  statements  made  by  Ram    would  not  have  been  anything  othe^  than 
|ndro  Dass  before  the  Magistrate  again^    the  evidence  of  an  accomplice,and  as  socK 
other  prisoners  than  himself  further  than    I  thii|k  it  does  not  (1  may  say  generally^ 
those  same  statements  amount  in  them-    cannot )constitnte  satisfactory  corrobora* 
selves  to  a  oonfession    oif  guilt    on  his    tion  of  the  other  accomplice's  teatrmonejr 
part.  The  remainder   of    the  prisoners    certainly  in   this  particular  uistance,  I 
besides  Bam  Indro,I  think  without  excep-    think  it  is  in  itself  extremely  unsatisfa*;- 

tion,  both  before  the   Magistrate  and  in    tory 

the  Sessions  Court,  denied  having  had  any 

knowledge  or  any  participation  in  .  the    The  revolt  then  of  the  best  conaiderfttion 
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^^^^       appellants.   Theoe  btatements  might  perhaps  have  been  admiasible 
QuBiN      if  the  charge  had  been  one  of  oonspiracy^  but  the  charge  against 

Bblat  All  ^^®  pri>ODera  before  the  Magistrate  was  grievous  hart.  Again, 
to  make  a  confession  of  a  prisoner  admissible  in  evidence  against 
a  co-prisoner^  the  offence  charged  against  both  must  be  the  same, 
and  they  mast  both  be  on  their  trial  for  that  identical  offence- 
Act  I  of  1872,  s.  SO,  illnst.  (b).  Moniraddin,  no  donbt,  stated 
that  he  had  given  Mandari  a  few  slaps,  bat  this  does  not 
amount  to  a  confession  of  having  cansed  goevons  hart. 
No  one  appeared  on  behalf  of  the  Grown. 

The  jadgment  of  the  Qoart  was  delivered  by.  i 

Pheab^  J. — We  think  that  the  verdict  of  the  jary  mast  be 
set  aside  on  the  ground  that  the  Jadge  wrongly  directed  them 
with  regard  to  the  reception  of  the  so-called  confession  of  two  at 
least  of  the  prisoners  who  were  jointly  tried  with  the  appellants, 
namely,  Kassim  Mandal  and  Badden  Mandal.I  have,on  a  former 
occasion,  in  the  case  of  The  Queen  v.  Mohesh  Bisicaa  (1),  already 
explained  the  view  which  I  take  as  to  the  proper  application  of  s.SO 
of  the  new  Evidence  Act.  That  view  is  shortly  this  namely,  that 
before  a  confession  of  a  person  jointly  tried  with  the  prisoners  can- 
be  taken  into  consideration  against  himi  it  mast  appear  that  that 
confession  implicates  the  confessing  person  substantially  to  the 
same  extent  as  it  implicates  the  person  against  whom  it  is  to  be 
Ui-ed,  in  the  commission  of  the  offence  for  which  the  prisoners 
are  being  jointly  tried.  It  seems  to  ms  that  it  is  this  implica* 
tion  of  himself  by    the   confessing  person  which  is  intended  by 

urbioh  I    hftve  been  able  to  give  to  the    of  a  mnrderod    man  .... 

record  in  tbis  case  is  that  the  evidence  is  1  have  already  stated  the  groands  upon 

altogether  insufiioientto  support  the  con-  which  I  think  it  cannot  be  trusted  as 

viotions  which  have  been  come  to  of  the  evidence  against  the  other  prisonera,but 

firat  four   prisoners,    Moheah    Biswas,  I  am  niut  prepared  to  say  that  it  ought 

Frilhad    Doss,     Gpggan    Sikdar,     and  not  to  be  trusted  so  far  as  it  amounts  to 

pwsltki  Joardar.    As  to  Ram  Indro  the  an  admission  of  guilt  in  himself  .     . 

easels  different.  His  own  statement  before  The  four  first  prisoners  mast  be  therefor^ 

^he  Magistrate,  if  it  can  be  believed.  Is  acquitted,  and  the  sentence  passed  npon 

moat  distinctly  a  confession  of  having  them  set  aside.The  appeal  of  Bam  Indra 

knowingly  and  designedly  taken  part  in  is  dismissed, 
the  making  away  with  and  ooncealmentof 

ft  dead  body  which  he  knew  was  the  body  {])  Ante,  p.  466 
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the  Legislature  to  take  the  place  as  it  were  of  the  saDbtion  of       ^^78 
an  oath,  or  rather  which  is  snpposed  to  serve  as  some  gnarantee      queen 
for  the  truth  of  the  aocuBation  against  the  other.  In  the  case  ^* 

before  us  neither  Eassim  Mundal  nor  Budden  Mnndul  say  any- 
thing which  amounts  to  a  confession  of  their  own  individual 
guilt  upon  the  charge  whereon  they  were  tried  jointly  with  the 
petftionersi  appellants.     Both   these  men  distinctly  keep  them* 
selves  out  of  all  complicity  in  the  actual  facts  which  are  charged 
against  all  the  prisoners  jointly^  and  upon  which  the  appellants 
have  been  convicted  with  the  others^  so  that  it  appears  to  my 
judgment  that  the  statements  *  which  these  men  make  against 
the  appellants  are  simply,  so  far  as  the  charge  upon  which  they 
have  been  convicted  is  ^concerned,  statements    made  without 
either  the  sanction  of  an  oath,  or  of  that  substitute   for  that 
sanction  to  which  I  have  already  referred,  namely,  the  implica- 
tion of  themselves  on   the  charge  upon  which  they  have  been 
tried  with  the  appellants,^n  short,  without  the  application  of  any 
test  of  truth  whatever.  There  may  be  some  doubt  whether 
these  remarks  are  applicable  to    the  confession  of  Moniruddin. 
Moniruddin,  no  doubt,  does  state  facts  against  himself  which 
amount  to  a  confession  of  guilt  upon  the  charge  on  which  he 
and  the  other  prisoners  have  been   convicted:  at  the  same  time 
the  statements^  which  he  makes   in  this   confession  against  the 
appellants,  if  they  amount  to  anything   material,  seem,  to   me  to 
be  statements  which  make  them  accesso  ries  before  the  fact  if  it 
all,  and   not   actual  actors  in  the  transaction    which  constitutes 
the  foundation   of  the  charge.  But  however  this  may  be,  it  is 
sufficient  tor  me  to  say  that,  in  my  opinion,  in   so  far  as  the 
Sessions  Judge  has  directed  that   the    statements   of  Kassim 
Mundul  and  Buddun  Mundul  against  the  prisoners  can  in  this 
trial  be  treated    as  evidence  against  the  appellants,  this  is  a 
wrong  direction  on  a  point  most  material  to  the  fate  of  the  trial, 
and  therefore   I   think   the   verdict  must  be  set  aside.  1  further 
think  that  we  ought  not   in  this  case   to   direct  a  fresh  trial 
because  upon  the  best  consideration  which  I  have  been  able  to 
give  to  the  bvidence  upon  the  record,  the  only  evidence  which 
there  appears  to  affect  theappelants,  in  addition   to  the  state- 
ments of  these  so-^-called  confessing  prisoners,  is  the  testimony 
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of  one  Jaknr^  and  I  feel  that^  if  I  had  to  try  the  case  as  a  Joror 
apon  this  man's  testimony^  taken  with  eVdA  the  statement  o£ 
Mnnirnddin,  supposing  this' statement  to  be  admissible,  I  oonld 
not  convict  the  appellant  of  the  charges  upon  which  ihej  havo 
been  conyicted  in  the  Court  below,  It,  therefore,appear8  to  me 
that  we  ought  not  to  send  back  this  case  for  a  new  trial,simply 
because  I  am  of  opinion  that  the  evidence  on  the  record  would 
not  be  snfficient  npon  such  new  trial  to  convict  the  prisoners* 
I  would,  therefore,  set  aside  the  verdict,  and  direct  that  tlie 
prisoners  be  (iischarged. 

Conviction  set  aside' 
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Before  Mr.  Justice  Phear, 

THE  QUEEN  v.  HIOK&,  1872 

December  7< 


Eindence  Aet  I  (o/1872)  s.  ti^Canfeenon  wilder  threat  mad^  for  j^rpoee^ 

other  than  to  extort  Gonfeseion, 

Ths  prifloner  Hicks  wm  tried  for  woimdliig  one  Lynob  witb  intest  to  mtir^ 
dor  him,  and  wounding  him  with  intent  to  do  grievous  bodily  harm*  The  crime- 
was   committed   on   the  high    seM.OA&riMp'CaUed  thePtiruvMin^0^rec9,  on> 

which  the  prisoner  was  a  seaman* 

The  Standing  CovneeL  (Mr.  Kennedy)  having-  proved  that  the  master  ef  the- 
Peruvum  Congress  had  sailed  from  Oalontta,  «iid  oonld  not  be  foond;  tendered* 
nnder  ss.  33  and  80  of  the  Evidence  Act  (I  of  1872),  his  deposition  before- 
the  committing  Magistrate.  The  deposition  contained  the-  following;  8tate<- 
ment  of  an  admission  alleged  to  have  been  made'  to  the-  deponenjj  by  the  pri- 
soner when  in  cnstody  * — 

^  I  said  to  the  prisoner  '  is  this  the  kiufe  yoa  stabbed  him*  with  P*    Se  said 
*■  Yes,  Sir.'    I  said,  '  this  beats  anything  I  ever  saw !  *    He  said,  ^  well,  I  intended^ 
to  kill  him,  as  I  know  d— d  well  that  I  shali  be  hanged  for  it.' " 

The  alleged  admiBsion  was  made  under  the  following  circumstances  as  stated^ 
in  the  master's  deposition : — 

"  At  this  time/'  i'  «*>  immediately  after  the  commission*  of  the  orim^  ''  I  was 
making  preparations  to  resist  any  mutiny.  I  went  up  on  the  poop,  where  I  had' 
sent  the  carpenter,  the  boatswain's  mate,  the  painter,  said  the  carpenijer's  mate- 
with  muskets.  I  took  with  me  my  riffe.  The  men  were  aU  in  the  forecastle  at 
this  time.  I  oalled  them  to  oome  out,  saying;  that  I  would  fire  upon  them  if 
they  did  not  do  so.  They  all  oame  aft  on  the  starboard  side.  I  saw  the 
prisoner  with  them*  I  said  to  turn  *do  yon  surrender  yourself  as  a  prisoner  f^ 
{Te  said, '  Yes,  Sir. '    I  had  him  placed  in  irons.'^ 

The   Standing    Counsel  asked   that  the  portion  of  the  depositita  oontainin^ 
the  alleged  admission  b^ihe  prisoner  might  be  read ;  but 

PHB4B,  J.,  reftued  to  attow  this,  as  the  admission  was  stated  to  have  been- 
made  immediately  after  the  prisoner  with  others  had  lt»een  threatened  by  the- 
witness,  to  whom  the  statement  Was  made,  with  a  loaded  rifle.  It  was  immj^ 
ierialthatthethreat  was  notfor  the  purpose  of  extorting  the  confession^  biM> 
in  order  to  suppress  an  attempt  at  mutiuy. 
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B^or^  Iff.  Justice  Phcar, 
THE  QUETENu.  J.MAODONALD. 

1872  Evidence  Act  (1  of  1872),  «.  8,  Uluetration  h—Admisnon—Confeenon. 

December  9. 


Th»  prisoner  was  indicted  for  theft  and  dishonestly  receiving  stolen  property. 
The  prosecator,  while  travelling  by  train  to  Calcutta,  discovered  that  his 
courier  bag,  oontaining  his  watoh,  chain,  and  fk  sum  of  money,  had  been  stolen. 
He  reported  his  loss  to  a  railway  Police  Lispector  at  the  first  station  at  which 
the  train  stopped  after  he  became  aware  of  the  theft,  the  prisoner  not  then 
being  present. 

The  SUmdinff  Counsd  ^'Mr.  Kennedy)  tendered  evidence  of  this  report. 

Pheab,J.,  held  it  to  be  admissible  nnder  s.  8,  lllastraaon  E,  of  the  Bvi- 
denoe  Aot(Iof  1873). 

The  Bitmdin^  Oinmetl  next  tendered  evidence  of  a  statement  made  by  the 
prisoner  to  the  constable  who  arrested  him,  to  the  effect  that  the  watch  and 
Rs.  1,000  had  been  given  to  him  by  his  sister,  and  that  he  had  boaght  tha 
oiudn. 

Prxab,  J.,  observing  that  there  is  a  distinction  in  the  Evidence  Act,  between 
admissions  and  confessions,  admitted  the  evidence. 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  Glover. 


1872 


Jl       i  2S    ^^^  BANEERAM,  Guardian  of  EAO  MADHUBRAM,  Minor  (Decree-holder)  , 

_..__  V.RAMNATH  SHAH  A  AND  others   (JVDGMiiNT-DEBTORS).* 

Act  Vin  a/1869  (F.  C),  s.  52'-Act  X  o/l859,  «.  78— Dwcraiwnan/  Power  of 
a  Oowrt  to  stay  eoBeewtion  of  a  Decree  for  ejectyruni 

The  Court  has  discretien  to  stay  execntion  on  other  gronnds  than  those  on  which 
it  is  bound  to  do  so  under  s.  52  of  Act  YIH  of  1869  (B.  C). 

The  decree*'holder  obtained  two  decrees  against  the  defendnnt  for  arrears  of 
rent.  The  first  decree  was  obtained  on  the  29tb  November  1870  for  arrears 
of  rent  of  the  years  1276^  1276,  and  up  to  Assar  of  the  year  1277  (1 7th  April 
1868  to  16th  July  1870).  The  second  decree,  which  was  passed  ex  parte,  was 
^or  the  arrears  of  rent  for  the  remainder  of  the  year  1277  (to  12th  April 
1871)*  In  the  second  salt  there  wbb  a  prayer  for  ejectment  of  the  ryots  for 
arrears  of  rent  unpaid,  and  the  former  decree  was  adduced  by  the  plaintifi  as 
evidence  of   the   existence    of   the  arrears.    In  the  plaint  in  this  second  suit, 

*  Miscellaneous  Special  Appeal,  No.  201  of  1872,  from  an  order  of  the  Judge  of 
Hoogbly,  dated  the  5th  April  1672, -reversing  an  order  of  the  Moonsiilof  tbatdia* 
trict,  dated  the  23rd  Septembor  1871, 
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the  plaintiff  admitted  receipt   of   Bb.  16  as   part-payment  for  oarrent  arrears.       ^^72 


The   plaintiff   applied   to   the   Moonaiff    to    execate    his    second    decree   by         ^ 

ejecting   the   ryots.    The   Moonsiff   therenpon   served   a   notice   on  the  ryots    Ba-nrbbah 
to   show   cause  why   they  should    not    be   ejected,   whereapon   they    paid  v. 

np  the  balance  dae  for  1277  (to  ISth  AprU  1871).  The  Moonsiff  ^^^™ 
hdd  that,  aa  the  judgment-debtor  had  not  paid  the  money  within  fifteen 
days  of  the  date  of  the  decree,  the  plaintiff  was  entitled  to  ezecnte  his 
decree  by  ejecting  him.  Before  the  Moonsiff  the  judgment-debtors  declared 
their  intention  of  applying  to  the  Gourt  for  a  reivew  of  the  ex  parts  judgment 
in  the  second  case,  and  prayed  for  stay  of  execution  in  the  meantime.  Tha 
Moonsiff  was  of  opinion  that,  so  long  as  the  decree  was  in  foroe»  he  had  no 
power,  under  a.  54  of  Act  VIII  of  1869  (B.  C),  to  stay  execution  of  it.  He 
accordingly  ordered  the  ryots  to  be  ejected. 

Against  this  order  the  judgment-debtors  appealed  to  the  District  Judge- 
The  Judge  on  appeal  rcFersed  the  order  of  the  Moonsiff,  and  disallowed 
the  prayer  for  ejectment  of  the  appellants.  He  observed  -'^-^  Two  points 
seem  to  me  to  arise  in  this  oase :  first,  is  the  ryot  entitled  to  protection 
on  account  of  this  payment  after  fifteen  days  from  the  date  of  the  decree  P 
Seoond,  having  received  Bs.  16  aa  p^rt-paymeat  of  1277  (1870),  can  the 
aemindar  eject  the  ryot,  because  there  was  a  balanoe  due  at  the  end  of  the 
year  P.  On  the  first  point,  seeing  that  the  respondent  allowed  the  notice  to  be 
served  without  objection,  and  seeing  that  it  was  an  ea  parte  decree,  to  re-open 
which,  unless  the  Oourt  had  accepted  his  payment,  the  ryot  would  have  been  at 
libertytoapplyunder  8.  119  of  Act  VIII  of  1859,  I  think  that  this  is  pecu- 
liarly a  case  in  which,  if  ever,  an  Appellate  Oour(  can  exercise  the  discretion 
which  is  given  to  it  under  the  judgment  of  the  High  Oourt  in  the  case  of 
Ndbohristo  Moohfirjee  v.  Bamesshwr  Goopto  (1).  It  is  unnecessary  thereupon 
to  consider  the  second  point,  &o." 

The  decree-holder  appealed  to  the  Hi|^  Court. 

Baboo  Mohendro  Nath  Mitter  for  the  appellant. 

Baboo  Shqij/rub  Chwtdsr  Banner Jee  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Kemp,  J.  (after  stating  the  facts).~This  case  turns  upon  the  wording 
of  s.  52  of  the  Rent  Act,  Act  VIII  of  1869,  the  wording  of  which  is 
precisely  the  same  as  that  of  the  old  s.  78  of  Act  X  of  1859,  which  enacts 
that,  "  in  all  cases  of  «uits  for  the  ejectment  of  a  ryot,  the  decree  shall 
specify  the  amount  of  the  arrear,  and  if  such  amount,  together  with  interest 
and  costs  of  suit,  be  paid  into  Court  within  fifteen  days  from  the  date  of  the 
decreet  execution  shall  be  stayed."  Now,  in  the  case  which  has  been  referred 
to,    Nobokrieto   Moakerjee   v.  Ramesshur    Ooopto    (J),     Sir   Barnes     Peacock 

(1)2  Wy man's  Act  X  Cases,  75* 
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(]iitino<»ly  mjn,    in  conisideriiig  8.    71   of    Adb  X,   wtrioh    tten  applied,  ami 
the  words  of  which   are  pracieely  'the  saoM   aa   thoee  of  s.  62  ot  AxA  VIII 


V. 

Bam  MATH 
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Banbbrax  ®^  *^*^'  *****  *•*•  'y^*  ^'  entitled  to  Immw  exeoatiaB  etayed  witkoot  any  order 
of  the  Court,  if  he  pays  the  money  into  Oonrt  wittrfn  the  Umited  pwiod, 
but  it  does  not  say  that  exeeatkm  shall  not  be  stayed  «Ddar  anyteboamstaaioee* 
either  by  the  Ceart  itself  or  by  tiis  Appelhute  Oonii.  ^4  think,  theeefore^ 
that,  vnder  that  raling,  the  Jndge  had  discretion,  and,  looking  to  the  eircon- 
stanoes  of  the  oass^  we  think  that  he  was  n'glit  in  his  eweiea  of  ths^ 
discvetioo. 

0 

We  disiniss  the  appeal  with  costs. 


1872 
Nov,  89. 


Befop  Ifr.  Judice  Kemp  and  Mr.  Justice  Glover^ 
In  THCMiffTCB  or  tbb  Pirrnoit  ov  BOHOMAIT  8IRK  AB  akd  ANOTfi«R.*^ 

Act  V  cf  18W,  ».  17— Oydsr  oftxeeutiw  fi&ture. 

The  High  Oonrt,  wfaHe  eonsidering  tiM  an  order  by  a  Wsfl^sf  ratoprofessinpr  to 
net  under  s.  17  of  lot  V  of  1861  was  illegal,  rsAued  to  Interfere,  on  the  gronncf 
that  the  order  was  one  of  en  exeontive  natore.. 

Beferenceto  the    High  Ooort  by   the   Sessiions  Judge  of  Bajshahye.— In 
February    187fe,    a  trayelTer   peseing    along   a   foot-path,   opposite   the  TtT- 
lege  of  Ghobari  was  set  npon  in  open  day  by  two  men,  who  mnrdered  and 
robbed  him.    The    Assistant    Maf^strate   of    Serafgunge    obtained    snffieienit 
evidence  against  two  of    tiie  inhabitants   oi   Ohobari  on  which  to  commit  them 
for  trial  before  the  Sessions  Ooort   for  the  aforesaid  murder,    but    the   prin* 
cipal  witnesses,  on  whose  eyidenoe  he  so  com^tted  those  two  persons,  retracted 
before  the  Sessions  Oourt  the   statements   they  had  made  before  the  Assistant 
Magistrate,  and  the  case    consequently  broke  down  in  the  Sessions  Ooort,  and 
the  accused  persons  were  disoharged  on  the  22nd  of   April  last.    On  the  10th 
of  May,  the  Assistant  Magistrate  draw  up  a  pxooeeding,  in  which,  of  tor  wmark- 
ing  that  there  had  been  a  serious  murder  in  Ohobari,  and  that  ntany  hrmdmashe^^ 
lived  in    that  village,  he  calM   upon  the  Police    Inspector  -to  report  whe- 
ther it  was  neoessary    to    appoint  special  constables  for  the  security  of  tho 
lives  and  property  of  people  passing  by  or  thiough  Chobari   during  the  then> 
approaching  rainy  season,  and,  if  such  a  measure  were  necessary,  to  submit  a 
list  of  five  of  the  principal  residents  of  that  village. 

The  report  of  the  Inspector  being  in  favor  of  the  appointment  of  such 
special  constables,  the  Assistant  Magistrate;  on  the  27Ui  of  May,  appointed 
johoman  Sirkar,  Moonshee  Akhoond,  and  three  other  inhabitants  of  Ghobari^ 
as  special  constables  under  the  provisions  of  s^  17»  Aet  V  of  i8&i,  direct- 
ing them  to  state  within  ten  days   any  objections  th^y  might  have  to  being  soi 


*  Beferenoe  to  the  High  Gonrt  under  «.  434  of  the  Gode  of  GcinMnal  Procednro 
by  the  Sessions  Judge  of  Rajshahye. 
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vppointecl.    'So  ohjeoliaatd  hskving  hem  tiiade  bj  any  of  ihMe'  &▼»  porBbii»by         1892 
<ftio  8th  off  Jonoythe  Aaaistast  Magistrate^  on  that  date  declared  tiwm  didj  ■ 

«ppoiBted  apedal  oonetablee,  and  boand  to  pecfom  the  daties  of  offioere  <tf  MiinMrf ua 
Folioeander  the  proTisiODBof  se.  17,   18,   aad  19  ef  Act  V  of  188  U    Ob  the  Pbtttionof 
6tholJiii7i  Sehoiaaa  Sirkar  and   Moonshee  Akhoond  petitioned   the  AsBietaiit     Slohoman 
liagistmte  to  withdrair  hki  order  with  regard  to  them,  eoi»plainlBg  at  the  same       Biu^^ 
time  el  the  hardship  and  pecmaiary  lew  entailed  npen  them    by  (he  opevatioA 
t>fthat  order,,  they  being  mahajaae  and  tradeia^  aad   thair    profits    and  sno- 
oeas  in   baeineas   depending  in  a  great  meaeare  on    their  traToUing  about  the 
oonntry,  and   being  f^ee  to  leave  Gbobarr  whenever,  and  for  M' long  aa^it  was 
to  their  interest  to  do  so,    a  freedom  of  whioh  they  were  deprived  nndev  the 
Assistant  Magistrare's  order.    The  Assistant  Magistrate  did  not  comply  with 
their  pn^er,    and  they  petitkmed    this  Govt   under   s.  434  of    th»  Code  ol 
Criminal  I^rooedare. 

1  oonsider  the  Assistant  MsAietiate^s  eider  is  illegal,  bpesnse  the  cironmi- 
stanoes  whieh  oonld  alene  vender  suoh  order  legal  did  not  exist,  nor  was  any 
ona  of  those  oinmmstendeB  FDasonably  to  bo  apprehended  at  the  time  of  the 
|)a88ing  of  that  order* 

TTbe  judgment  of  the  High  Court  was  delivered  by 

Glovsb.  J. — ^The  order  of  the  Assistant  Magistrate  appears  to  ns  to  be  one  of 
»  purely  executive  nature,  and  one  with  which  this  Court  has  no  power  to 
interfere. 

We  may  say,  however,  that  We  agree  with  the  Sessions  Judge  in  thinking 
the  order  illegal,  inasmuch  as  s.  17}  Act  V  of  1861,  refers  to  cases  of 
unlawful  assembly,  riot)  or  disturbance  of  the  peace  only,  and  not  to  crimes  of 
the  nature  referred  to  in  this  proceeding. 

If  the  AssiiBtaat  Magistrate  considered  the  Police  force  already  entertained 
ufsufficient  to  prevent  crime  in  the  village  of  Chobar?,  he  should  have  applied 
for  sanction  to  an  increase,  under  s.  15  of  the  Act. 


Brfore  Mr.  Ju6Uee  Kemp^  tmd  Mr,  JfMiioe  GUyoer* 

BSHAN  CHTJKDfift  GHOSHT  ako  cytRsss  (PLiiiNnfi8>t^.  HITBRISH  OHlTNDf£A 

BAN^BJBB  (D8l«NB£KT).«  1872 


Buit/or  KhoM  Posfesiion, — Oeeupa4ion  for  hmtb  than  12  yedr»  h^  execiUhn  of  a  Mud» 
house-'Bigkb^f  Occupancy-^Aet  X  oflB&%^  S-^Dmitdof  LandtordsTiUe. 

• 

The  platntifEs  as  talookdars  brought  a  suit  against  their  tenant  Muddun 
Ghoae,  for  Teooreej  of  rent  at  enhanced  rates  of  lands  held  by  him,  including  in 
the  claim  the  two  eottahs  in  dispute  in  the  present  suit.    The  tenant  denied  that 

*  Special  Appeal,  No.  859  of  1871,  from  a  decree  of  the  Subordinate  Judge  of 
Hooghly,-  dated  the  24th  April  1871,  affirming  a  decree  of  tlie  iMoonsiff  of  that 
district^  dated  the  23rd  January  1871. 
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1872        these  two  oottahs  formed  fMut  of  Us  holding,  bat  aUeged  tbrt  they  were  pwfe 

^^|~J       of  the  lakhirai  holdmgof  one  Horrieh  Chnnder  Banerjee.    The  present  defend* 

Orundrb     ""^^  Hutish  Chnnder,  interrened  in  that  suit  'and  olaimed  the  two  oottahs  as 

aHoSB  lakhira}.    The  result  of    the   suit   was  that     rent    was  assessed  on  the  land 

V-  admitted  by  Muddun  Ghose  to  be  in  his  possession,  ezolnding  the  two  cottahs. 

^^?DKB  '^^  plaintiff  next  instituted  a  suit  against  Hnrrish  Chunder  Banerjee 
BiNEBJBs.  '^  daolaration  that  these  two  oottahs  were  his  maZ  lands,  and  for  posses- 
sion. They  obtained  a  decree  simply  declaring  their  "mal  rights"  over  the 
lands  in  dispute.  This  decree  was  on  special  appeal  upheld  by  the  High  Court. 
The  plaintiffs  haTing  served  notice  to  quit,  now  sued  Hurrish  Chunder  Banerjeo 
for  recovery  of  kha$  possession  of  these  two  oottahs  with  mesne  profits,  and  they 
prayed  that  he  might  be  ordered  to  remove  a  mud  house  erected  by  him  on  the 
land.  The .  defence  was  that,  as  the  pUiintiffs  had  already  claimed  khaa  posses^ 
sion  and  obtained  a  decree,  simply  declaring  their  right  to  r^eive  rent  tho 
present  action  could  not  be  maintained ;  that  as  the  defendant  had  for  twenty 
yetan  been  in  possession,  and  had  erected  a  house,  at  a  great  expense,  without 
any  opposition  from  the  plaintiflb,  the  latter  could  not  now  sue  for  khas 
possession. 

The  Moonsiff  held  that  the  plaintiffs  were  never  in  khas  possession;  that  the 
defendant  had  for  twenty  years  been  in  possession  of  the  land,  as  was  evidenced 
by  his  having  erected  a  dwelling-house  on  it ;  and  that  therefore  it  would  be 
inequitable  and  unjust  to  give  the  plaintiffs  a  decree  for  hhcu  possession.  He 
further  held  that  the  plaintiffs  had  established  their  "maZ  rights"  over  the 
land,  and  awarded  them  mesne  profits  for  the  period  claimed  at  the  rata 
assessed,  with  costs.  Against  this  decree  the  plaintiffs  appealed.  The  Subor- 
dinate Judge,  on  appeal,  concurred  with  the  reasons  assigned  by  the  ^st 
Court,  and  in  addition  held  that  the  plaintiffs  having  already  sued  for  khaa 
possession,  and  having  only  obtained  a  decree  declaring  their  right  to  receive 
rent,  th^y  could  not  again  sue  for  khaa  possession  and  he  dismissed  the  appeal. 

The  plaintiff  appealed  to  the  High  Court. 

• 
Baboo  Taruek  Ntha  Dull  for  the  appellants  oontended  that  the  suit  waa 
not  barred  by  s.  2  of  Act  YIII  of  1859.  In  the  former  suit  there  was  no 
prayer  for  the  removal  of  the  mud  house.  In  that  suit,  he  urged,  there  wa^ 
a  finding  to  the  effect  that  the  defendant  had  got  into  possessossion  as  koorfa 
tetnant,  or  sub-lessee  of  Huddon  Ghose,  and  he  afterwards  in  the  suit  for  rent 
Igainst  Muddun  had  fraudulently  set  up  a  lakhiraj  holding.  The  present  defend- 
ant ought,  therefore,  to  be  regarded  as  a  trespasser.  The  defendant  has 
acquired  no  right  of  occupancy  in  the  land,  he  having  held  as  a  sub- lessee, 
and  denied  the  plaintiff's  title  ;  see  SJieikh  Pter  Bitx  v.  Sheikh  Meahjan  fl)> 
There  was  no  acquiescence  on  the    part   of    the      plaintiffs   to    the    defendant'* 


(1)  W.  E.,  Sp.  No.,  146. 
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bunding  a  mnc!  hottee.    The  plaintiffs  had  no   knowledge   of  the  defendant 
liaving  ever  heldtho  Innd  until  the  ront  suit. 

Baboo  Soma  Chum  Bannetfe^  for  the  respondent.— The  fact  of  the  limd 
being  held  to  he  not  lakhiraj  cannot  deprire  the  defendant  of  his  occnpancy 
right  acquired  hy  length  of  possession.  In,  the  former  suit  the  only  ijaestion 
tried  was  whether  the  land  wns  lakhiraj  ot  not.  The  defendant  has,  it  consU 
derable  expense,  erected  a  dwelling-house  upon  a  hdfia  /^^  belief  thit  he  had 
a  right  to  do  so,  and  it^s  found  by  the  Court  below  that  the  defendant  has  bfeeh 
in  possession  for  twenty  years.  No  proof  was  pVen  of  the  plaint ilPs  ignoranib 
ftnditis  impossible  to  suppose  that  they  conld  have  remained  ignorant  of  the 
existence  of  the  dwelling-house  for  so  long  a  period.  The  defendant  tannot 
}je  regarded  as  a  trespasser,  merely  bocause  he  had  set  np  a  title  which  he 
could  not  satisfaetorily  establish.  It  would  be  ^ery  hard  for  the  d^ftondant 
now  to  have 'to  remove  the  building,  nor  would  the  plaintiffs  anffcr  in  any 
way  by  its  continuance  when  they  have  established  and  obtained  a  decree 
for  rent ;  see  Beni  Siadhth  Bm'irjee  v.  /ai  Krishna  Moolcerjee  (1), 


1872 
EiinAN 

OttUNDSII 

Obosk 

V. 
HOftRIBH 
CHUNDftfe 

Bambbjbs. 


The  judgmet  of  the  Court  was  delivered  by 

Kemp,  J.  (after  shortly  stating  tho  facts).— The  first  point  is  whether  e.  2 
of  Act  VIH  of  1859  applies  to  this  case  or  not.  We  are  dearly  of  opinion 
that  8.  2  doee  not  apply.  That  section  refers  to  causes  of  action  which 
hAve  been  heard  and  determined  by  a  Court  of  competent  jorisdiotion  in  a 
former  suit  between  the  same  parties.  Now,  it  is  very  dear  that  the  present 
cause  of  action,  which  is  for  ejectment  of  the  defendant  and  kha$  possession^ 
is  not  the  same  cause  of  action  tried  in  the    former  suit*    Therefore    s.    2  does 

not  Apply^ 
We    then    come  to    the  qaodtion    whether  the    defendant  has   acquired  a 

right  of  occupincy  in  this  land.  Wo  think  that  he  has  mcL  It  is  ▼ery  dear 
that,  if  the  defendant  claims  to  have  held  this  land  as  a  hoorfa  tenant,  or  sub* 
lessee  of  Mnddun  Ghose,  such  holding  would  not  give  him  a  right  of  occupancy. 
Then  it  may  be  said  that  he  has  held  the  land  as  Uihirajdirf  but  it  has 
been  found  ia  a  suit  between  the  parties,  namely,  the  present  plaintiffs  and 
the  defendant,  that  the  land  was  not  Ukhirag,  but  that  it  was  the  mal  land 
of  the  plaintiffs.  Therefore,  if  the  defendant  held  as  koorfadar,  he  acquired 
no  right  of  occupancy,  and  if  he  held  otherwise^  he  held  as  a  trespasser,  and  his 
holdingas  a  trespasser  would  not  nnder  s.  6  give  him  any  right  of  occupancy. 
This  has  been  ruled  in  the  case  of  Skcikh  Peer  Bux  v.  Sheikh  Meahjan  (2) 
by  the  late  Chief  Justice  Sir  Barnes  Peacock  and  Bayley  and  Kemp,  J  J.  • 

Then  we  come  to  the  question  of  equity.  We  do  not  think  that  this  is  a 
rase  which  is  at  all  on  all  fours  with  the  case  of  Beni  Madhah  Bauer jee 
V,  JaiKrishnA  Mookerjee  (I),    In   this  case    we  do  not  think  that  the  def end- 
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1&72         ant  is  entitled  to  any  tympathj  from  the  Gonrt.     It  appears  that  he  frand- 
nlently  set  up  this  Wkhirdj  holding  in  collasion  with  the  tenant  of  the  plaint* 
Chonoeb     ^^'  Muddun  Ghoae.    A  great  deal  has  been  said  about  the  fact  of  the  plaintiffs 
6ho8S        standing  by  and  allowing  the  defendant  to  erect  thia  mud«hoaae  at  considerable 
^  ^*  expense.    Now,  until  the  point  was   settled  in  the  suit  brought  by  the  plaintiffs 

CuiTNDBR  ^^  hw&  his  mdl  right  declared,  and  which  suit  was  brought  after  the  plaintiifs 
Bansbjxb.  had  been  nnsacoessful  in  the  suit  against  the  ryot,  Muddun  Ghose,  for  the 
rent  of  these  two  cottahs,  we  think  it  cannot  be  said  that  the  plaintiffs  were 
nnder  any  other  impression  but  that  these  lands  were  part  and  parcel  of  the 
holding  of  their  tenant  Muddun  Ghose  ;  that  tenant  having  a  right  of  ocoupancys 
and  the  land  being  "battu  land  (1),  any  erection  by  any  third  party  holding  from 
Muddun  Gbose  would  not  be  a  matter  with  which  the  semindar  could  interfere  ; 
but  the  matter  assumed  a  Fery  different  aspect  when  the  zemindar  on  bringing 
his  suit  for  rent  against  Muddun  Ghose  was  met  by  the  plea  that  a  portion  of 
the  land  was  not  in  the  tenancy  of  Muddun  Ghose,  but  was  the  lahhiraj  of  the 
defendant — a  plea  which  eventually  wholly  failed  in  the  subsequent  suit.  We 
therefore  think  that  the  ruling  i^  Bern  Madhab  Banner jse  r.  Jai  Krithna 
Mookerjie  (2)  does  not  apply  to  this  case.  That  was  a  case  in  which  a  party 
took  lands  from  the  zemindar  and  transferred  them  to  other  parties,  who 
erected pakka  buildings  thereon.  The  zemindar  wanted  to  demolish  these 
pakka  buildings,  on  the  ground  that  the  original  tenant  had  no  transferable 
rights.  It  was  held  in  that  case  tha  therte  was  evidence,  although  that  evi- 
dence was  meagre,  of  a  custom  to  traasfer,  and  it  was  considered  that  the  «on« 
duct  of  the  zemindar,  in  allowing  his  ryot  to  transfer  the  lands  and  the  trans* 
feree  to  erect  pakka  buildings  without  immediately  attempting  to  stop  him  in 
so  doing,  amounted  to  an  acqaiescenoe  in  the  transfer,  and  to  standing  by 
while  the  tenant  spent  a  considerable  amount  of  money  on  the  buildings. 

Weltherefore  thhik  that  the  plaintiff  is  entitled  to  the  relief  he  asked  for, 
namely,  to  khas  possession.  We  therefore  decree  his  suit  on  the  terms  of 
the  plaint,  reversing  the  decisions  of  the  Courts  below,]  with  costs  to  be  paid 
by  the  defendant,  respondent. 

(1)  The  site  of  a  building.  (2)  7  B.  L.  R.,  162. 
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Bejore  Mr.  Justic9  Kemp  and  Ur,  Justice  Glover. 

1872 
KALI    PPRSHAD    DUTT    (Decmsb-holder)    v.  BAJAH  MAHOMED     jtme.  14. 


JOWAnUR  JUMMA  KHAN  (Jubgment-debtok).* 

Priority  of  AiiehmerU,  Effect  of-^Biffht  of  fir*t  attaching  Creditor  ta  proceed 
agawat  other  Vroperty  of  Debtor  after  the  Sale  of  the  Freperty  attached  ihf  a  eecon^ 
attaching  Qieditor, 

BabooB  Rally  3fo/ittn  Daw  and  "Bama  Chwn  Banerfee  for  the  appellants 
Baboo  Mohiny  Mohun  Boy  for  the  respondent. 

Thb  facts  of  this  case  and   the    points    raised   in  appeal  are  fully  set  forttk 
in  the  judgment  of  the  Court  delivered  by 

Ebmp,  J. — The   decree-holder   is    the  appellant  in  this  case.    It  appears  that 

he  attached  certain  released    lakhiraj   lands    in   satisfaction   of    his  debt.    The- 

jadgment-debtor  applied  for  time  to  raise    the  |money  by  way  of  mortgage^or  iik 

some  other  way.    The   judgment-creditor   allowed    this»  and  the  sale  was  post- 

ponecf^  the  attachment    subsisting.    Subsequently,    another   creditor  brought  ta 

sale  the   some    property,  and   the  property  was  soldi.    Th»  judgment-creditoTy 

the  appellant  before  us,  now  seeks  to    attach  and  sell  other  property  belonging 

to  his  jndgment-debtor,   and  both  Courta  have    held   that    he  is  not  at  liberty 

to  do  so,    inasmuch   as  his  attachment  of   the  property   first  attached  stUT 

subsists,  and    the    lands    are    svbject    to    all    liability    nnder    his    decree* 

and  that  he    mmst    therefore    proceed    against    these    lands    and'    sell  them» 

and    that    he    is    not    at    liberty    to    attach    and    sell    other    fisinds.    We 

think    that  the  finding   of   the   Lower   Courts  is  wrong.    We  have  not  been 

ahown  that  the  surplus   sale    proceeds  are    sufficient^   supposing   the    special' 

appellant  to  have  priority  of    attachment,    to  satisfy  thewholn  of  his  chim,  and 

it  is  clear  from  the  ruling    in  ^Unnopooma    Iktseea   v.    Otmga  Narain  Taui  (1} 

that  "  if  two  parties  attach   a  property    in    ezeoution-   o£  separate  decrees,  and* 

the  8al6  of  |he  property  takes  place    at    the    instance    o£  the  decree-welder  who- 

made  the  second  attachment,  the    decree   of  the   decree-holder   who    made  the 

first  attachment  will  be  first   satisfied   from    th^   sale   proceeds ;.   but  the  sale- 

cannot  be  disturbed  if  such   decree-holder,  instead    of  taking  his  money  ont  of 

the  sale  proceeds,  put  op  the  rights  and    interests  o£  his  debtor  in  the  property 

again  for  sale."    Now  in   this    case,    as  already  observed,  at  the  most  all  that 

the  special  appellant  could  claim  would  be    the   right  of  priority  to  be  satisfitd 

mt  of  the  sale  prooeeds ;  we  have  not   been  shown   whether  the  sale  proceeds 

*  Miscellaneous  Special  Appeal,  No.  94  of  1872,  from  an  order  of  the  Judge  of 
Beerbhoom,  dated  the  1 6th  December  1871,  affirming  an  order  of  the  Sabordinata^ 
Judge  of  that  district,  dated  the  22nd  of  May  1871» 

(1)  2  W.  R.,  297. 
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1872         wouk)  be  nufficienfc  to  satisfy   his   decree,    and    it  is  represented  id  ns  thai  they 

I  Kali  Per.     '"^  nothing  like  sufficient ;  and  if  he  was  to  proceed  to  sell  the  property  whieb 

SQAD  DuTT    ^^^  already  passed  by  sale    to  a    third    party,   the    sale  oould  not  be  disturbed. 

v*  We  think  therefore  that  the  jadgment-oreditor    was  perfectly  justtfled  in  ^k>- 

HiROMSD     <^®^i^S>  itf^inst  any  other  property    of  his  judgment-debtor    and  we  do  not  see 

JowABua     how  thejudgment-debtarisin  any  way    prejudiced    by  his  doing  so.    It  is  said 

*J  UMM A  Ki! AN.  that  the  sadder  jsmma  of  the  property  attached    is  Us.  16,000  /  if  that  be  the 

case,  thejiidginent«debtor  is   clearly    in    a    position   to    pay    his   just  debts, 

and  if  he  wants  to  avoid  the  sale,  he  mnst  satisfy  the  doci*ee. 

The  appeal   is   decreed  with     costs,    and    the   decision    of  the  Lower  Court 
reversed. 


Before  Mr.  Justice  Pkear  aiid  Mr.  Justice  AinBlie. 
Jan ^^^^21  THE  QUEEN  v.  BHEBKOO  KALWAR,  alias  BHRK  SHA. 

Cnminai  Procedure  Code  (Act  X  of  1872),  s.  425— (TrwiZ  of  Fact  of 

UnBMindness  of  Mind. 

Tav  facts  of  this  case  appear  sufficiently  in  the  judgment  of 

Fbbau,  J. — In  this  case  the  prisoner  has  been  convicted  of  murder  ond 
seutenced  to  death,  and  the  record  has  come  before  us  in  doe  course  for  the 
confirmation  of  that  sentence.  The  Judge  reports  that,  under  s.  271  of  the 
Criminal  Procedure  Code,  he  enquired  of  the  acoused  whether  ho  wished  to 
appeal^  and  he  signified  his  intention  of  not  doing  so. 

On  refenring  to  the  record  we  find  at  the  outset  a  statement  written  by  the 
Judge  to  this  effect  .*-*'<  The  demeanour  of  the  aeon  sod  when  called  on  to  plead 
to  the  charges  was  so  peculiar  that  I  entertained  doubts  as  to  his  sanity.  I 
therefore  thought  it  necessary  to  try  the  question  of  the  aocused's  unsound- 
ne«»  of  mind.'*  The  Judge  then  states  that  he  took  the  evidence  of  the  Civil 
Surgeon,  and  concludes  in  these  words  : — "  On  the  evidence  ^f  the  Civil 
Surgeon,  i  cannot  hesitate  to  pronounce  that  the  aceused  is  of  sound  mind 
and  capable  of  making  his  defence."  Thereupon  the  trial  proceeded  before 
the  jury. 

8.  42$  of  the  Criminal  Procednra  Code  enacts  that.  **  if  any  person 
ooaamitted  lor  trial  before  a  Court  of  Session  shall,  at  bis  trial,  appear  to  the 
Ctfurt  to  be  of  unsound  mind  and  incapable  of  making  his  defenee,  the  Court. 
shaUi  in  the  first  instanoe,  try  the  fact  of  such  unsoundness  of  mind,  and  if 
satisfied  of  the  fact  shall  give  a  special  judgment  that  the  licensed  person  is.  of 
^  Unsound  mind  and  incapable  of  making  his  defence  ;  and  thereupon  the  tria) 

•  Criminal  Referred  Case,  No.  48  of  1873,  from  an  order  of  the  Additional 
Session  Judge  of  Howrah,  dated  the  8th  January  1873. 
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shall  be  postponed.*'  It  appears  to^us  from  the  use  of  the  words  "  in  the  first 
instance"  clear  that  the  Legislature  intended  the  trial  of  this  issue  of  insanity 
to  be  considered  as  part  of  the  trial  of  the  accused  person  before  the  Court ; 
find  then  we  find  upon  referring  back  to  s.  832  that "  all  trials  before  the 
Court  of  Session  shall  be  either  by  jury,  or  conducted  with  the  aid  of  two 
or  more  assessors."  Here  the  trial  was  t  i  be  by  jury ;  and  reading  the  two 
sections  together,  we  think  that  the  preliminary  issue  which  the  Sessions 
Judge  tried  ought  to  have  been  tried  by  the  jury,  and  not  by  himself 
personally, 
On  thaii  ground  we.thtnk  that  (he  whole  of  the  trial  has  been  vitiated,  and 

tbat  the  conviction  and  sentence  must  be  set  asidajand  a  uew  trial  dii^cted. 


1872 


QUSBN 

Bhbbkoo 
Ralwak. 


Before  Mr.  Justice  Maeplierson, 

J.  F.  WATKIN8  V.  RAJAH  ROHBBNBB  BULLUB. 

Act  nil  of  1839,  M,  280  ^^iSxee^tio^^^Sfh0d^U. 

The  defendant,  who  had  boen  arrested  in  execution  of  a  decree,  applied  to 
the  High  Court,  under  Act  VIII  of  1859,  ss.  2S0  and  281,  for  his  discharge 
on  surrender  of  the  whole  of  his  property.  The  property  mentioned  in 
the  schedule  consisted  altogether  of  moveables. 

Mr.  Siohoe,  for  the  judgment-creditor,  objected  to  the  matter  being 
heard,  as  the  petition  did  n^t  state  the  place  or  places  where  the  propertj** 
mentioned  in  the  schedule  was  to  be  found; 

Mr.  Bonnerjee,  for  the  jndgment-debtor,  contended  that  the  words  in  s. 
230* "  the  places  respectively  where  such  property  is  to  be  found,**  related 
to  immoveable  property,  and  not  to  personal  chattels.  The  property  in 
this  case  is  all  chf^ttel  proparty,  and  must  be  presumed  to  be  at  the  place 
where  the  defendant  was  arretted.  The  objection  is  a  technical  one,  and 
the  defect,  if  Refect  t^here  be,  is  not  fatal,  because  the  petitioner,  who  is 

present  in  Court,  may   be  examined,  and  the  locality  of  the  property  as- 
certained, without  sending  him  back  to  gaol. 

Macphbrson,  J.— Persons  applying  for  the  benefit  of  ss.  280  and  281  must 
strictly  comply  with  the  requirements  of  those  sections.  S.  2S0  says,  that 
the  application  for  discharge  shall  contain  a  full  account  of  all  property  be. 
longing  to  the  applicant,  '*  and  of  the  places  respectively  w  here  such  pro.* 
perty  is  to  be  foiind.**  In  tha  present  instance,  the  applicant  has  not  stated 
where  the  property  which  he  declares  belongs  to  himis  to  be  found.  This 
is  a  most  substantial  defect  in  the  application  :  for  the  judgment-creditor 
is  entitled  to  tbo  earliest  information «» tQ  where  the  property  is  to  befound^ 
sfi  that  he  may  attach  it  at  onoe  if  he  wishes  to  do  so.  The  objection  taken 
is  a  fatftl  onci  and  the  application  for  discharge  must  be  refused. 


1873 
January  18. 
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Before  Mr,  Justice  Macpheraon, 
Janwiri,  16.       GO  BIND  CHUNDER  DUTT  v.  KHEEODE  CHUNDER  MITTER. 


Act  VIII  of  IS59,  8.  239^Serou:a  of  prohibitory  Order  hy  affixing  it  to  TToZ 

of  Dwelling-houae, 

This  was  an  application  by  Mr.  Woodroffe,on  behalf  of  the  plaintiff »for  the 
appointment  of  a  manager,  nnder  8. 243  of  Act  VIII  of  1859,  to  get  in  oertain 
moneys  of  the  defendant  alleged  to  have  been  attached  by  the  plaintiff  in 
the  hands  of  one  Panchannn  Mitter.  It  appeared  on  the  affidayits  that  the 
prohibitory  order  attaching  the  said  moneys  had  been  served  on  Puncha- 
nun  Mitter  by  affixing  the  same  to  ^the  wall  of  his  dwelling-house. 

Mr.  Evaiia,  for  Panchanum  Mitter,  contended  that  there  was  no  binding* 
attachment. 

Macphsuson,  J.,  ref  a  sed  the  application  with  costs,  on  the  ground  that 
thei*e  was  no  binding  attachment,inasmach  as  the  order  had  not  been  served 
by  delivery,orby  registered  letter,  as  provided  by  s.  239  of  Act  VIII  of  ISSi. 


Befon  Mr.  Justice  Kemp  and  Mr,  Justice  Glover, 

1372         BHOOBUN  MOHUN  MONDUL  and  another  (Judgmsnt-debtors)  v. 
July  17.  NOBIN  CHUNDER  BULLUB  (DECREB-HOLDBa).* 


Act  VIIIofl8b9t  8.  200 — Decree  for  the  Ferformauce  of  a  paarticuLar  od  5|f 

the  JudgmetU'debtor — Execution^ 

One  Nobin  Chnnder  Bullub  had  obtained  a  decree  that  *^  the  defend- 
ants do,  within  six  weeks  after  service  upon  them  of  this  decree,  remove 
the  obstruction  and  re-open  the  pathway  or  lane  leading  from  the 
n<^th-west  end  of  the  plaintiff's  house  northvrards  fto  a  public  road,  aa 
the  same  existed  before  the    commencement    of  the  snit,  and  as  des. 

cribed  in  the  plaint."  The  decree-holder  made  several  attempts  to  execute 
this  decree,  and,  was  on  Ctich  occasion,  met  with  objeotions  by  the  jndg. 
ment-debtors.  In  April  1872,  the  Moonsiff  ordered  the  Ameen  to  execute 
^he  decree  by  causing  the  obstruction  to  be- removed.  A  gainst,  this  order 
the  judgment-debtors  appealed  to  the  District  Judge^  who,  on  the  26th  of 
April,  upheld  the  Moonsiff* s  order. 


*  Miscellaneous  Special  Appeal,  No.  133  of  1872,  from  an  order  of  the 
Judge  of  the  24-Pergunnahs,  dated  the  26th  April  1872.  affirming  an  order 
of  the  Moonsiff  of  that  districti  dated  the  8th  April  1872. 
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The  jndgmentHlebtora  ftj^>ealed  to  ihe  High  Court 


Baboo  Hem  Chunder  hannerjee  for  the  appellants.-^The  decree  which  is 
Bought  to  be  esecttted  commands  the  defendant  to  do  a  particnlar  act  within 
a  specified  time.  The  mode  of  execution  of  such  a  decree  is  provided 
for  by .8.  200  of  Act  VIII  of  1869.  When  the  decree  is  not  for  delivery  of 
a  specific  moveable,  it  can  only  be  execnted  by  imprisonment  of  the  debtor^ 
or  by  attachment  of  his  property,  or  by  both. 
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Baboo  Kali  Mohun  Doss  for  the  respondent.— S.  200  of  Aoi  VI tl  of 
1859  does  not  apply  to  cases  of  this  kind.  Where  it  is  in  the  power  of  the 
Coart  to  carry  ont  the  terms  of  a  particuhir  decree,  the  alternative  mode  of 
execution  by  attachment  of  the  property  and  imprisonment  of  the  debtor 
is  not  be  resorted  to.  The  words  "  particular  act"  in  s.  200  mean  such 
act  as  the  Gonrtis  unable  to  have  performed  without  the  aid  of  the  judgment- 
debtor.  In  the  present  case  it  is  possible  for  the  Court  to  have  the 
osbtmctifm  removed  without  the  aid  of  the  judgment-debtor. 

The  appellant  was  not  called  upon  to  reply. 

The  judgment  of  the  Oonrt  was  delivered  by 

Kemp,   J. — In'  this    case   the    "judgment-debtors      are  the  appellants.     It 
appears    that   in  Cheyt  1276  (March    and   April   1870),   a  suit   was  brought 
by  the  vendor  of  the   plaintiff  to  remove   certain  obstructions  in   a  pathway  3 
these  obstructions   being  described  in    the  plaint  as  a  wall  running  east  and 
west,  the  foundation  of   a  wall  running  north  and  south,  and  the  closing  of  a 
pucca   drain.    The   pathway     is    described   as  being  60  haths  in  length,  and 
4  hatha  in  breadth.    The  plaintiff  obtained  a  decree,  and  it  is  this  decree  which 
we  have  to  construe   and   execute.      The   decree    is  to  the  following  effect 
(reads).    This    decree    of    the    Court    is  therefore   a    decree    for    the    per- 
formance of  a  particular  act   on  the  part    of  the  defendants.    Such  a  decree 
therefore  must  be   execnted  under  the  provisions    of   s.  200   of   the    Civil 
Procedure  Code,   which  enacts  that,   '*  if  the  decree  be  for  any  specific  move- 
able, or  for  the  performance  of  any  contract,   or  for  the   performance  of  any 
other  particular  act,  it  shall  be  enforced  by  the  seizure,  if  practicable,  of  the 
spocific  moveable  and  the  delivery  thereof  to  the  party  to  whom  it  shall  have 
been  adjudged,"  or  as  in  this  case  where  the  decree  has  been  for  the  'perfofn^ 
ance  of  a  particular  act)  '*  by  the  imprisonment  of  the  party   against  whom 
the  decree  is  made*  or  by  attaching  bis  property,  and  keeping  the  same  under 
attachment  until  further  order  of  the    Court,  or  by  both  imprisonment  and 
attachment  if  .necessary."     The    lower  Appellate  Court  in   its  judgment  saysi 
that  the  judgment-debtor  has  for  months  been  able  to  keep  the  deoree'holdor 
out  of  his  rights  by  trying  every  manoeuvre    possible  in  the  execution  depart- 
meut.    The  Judge   then  guos  on  to  say  that  the  case  has  been  before  his  pre- 
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decessor  twice  oa  apiieal,  and  that,  on  both  oeoABioiif),  the  ordor  of  the  first 
Court  was  upheld.  Re  then  animadrerts  on  the  condact  of  the  pleader  who 
appeared  before  hioi)  and  of  the  Am^en  dopttted  to  execute  the  decree,  and  be 
then  states  that  the  objections  of  the  debtor  had  been  fully  considered  by  hia 
pretlecessor,  and  that  the  appeal  must  be  dismissed  with  costs. 

In  speoini  appeal  it  Is  contended  that  the  decree  s!mpl  j  onlored  the  per  * 
formanre  of  a  pnrttcnlar  act  by  the  defendant,  and  thit  the  Coarts  below  had 
no  authority  uder  the  decree,  and  the  Pf^cedafe  Code,  to  order  the  destrtio* 
tion  of  the  building  by  the  Na2ir  of  the  Court. 

We  think  that  this  objection  must  prevail.  Under  the  section  the  only  way 
in  which  this  decree  can  be  executed  is,  as  already  obserred,  by  the  imprison* 
inent  of  the  party  aorainst  whom  the  decree  iS  made,  or  by  attaching  his  pro« 
porty,  or  by  both  imprisonment  and   attachment  of  property!  if  necessary. 

The  order  of  the  Judge  must  therefore  be  revorsedi  and  this  app^l  decreed 
but  without  costs. 


Before  Mr,  J  ustlce  Vliear  and  Mr,  Justice  Ainslle. 


1873 
Jan.  17. 


Tx  THE  MA.TTEE  OP  TUE  PETITION  OF   RA.M  KISHORE  SKIN.* 

CrimiiutlFrocedtiA'eCode  (Act  XXV  of  1861  ),  «s.  183  dt  184— Tme /of 
Appearance  of  PetYon  against  tohom  Froclaftiatioih  tssKoi'—  Appearancd 
ftfier  TimeJUed-^Oonfiacaiion  after  appearancct 


The  Magistrate  of  Maldah  had  igsnod  a  warrant  of  arrest  upon  a  charge  of 
forgery  against  the  petitioner  Which  proved  infrnctuous.  On  the  8th  November» 
the  Mag<8ti*ate  issued  a  proclamation  under  8»  183  of  the  Criminal  Procedure 
Code  for  his  appearance  on  .the  lOth  December,  and  at  the  same  time  attached 
his  property  under  s,  184.  The  proclamation  was  read  at  l^hui'ha.  at  which 
place  the  petitioner  did  not  reside  ;  he  surrendered,  however,  oti  the  19th 
December.  He  was  then  committed  to  hajut,  and  remanded  from  time  to  time 
without  further  evidence  being  adduced  in  support  of  the  charge  against  him. 
On  appeal  the  High  Court,  on  the  27th  April)  annulled  the  last  pi-der  of  remand* 
declaring  that  "  there  was  not  any  evidence  taken  which  could  be  made  the 
inundation  of  a  charge,"  and  the  petitioner  was  accordingly  discharged  on  the 
l8th  May.  He  ttion  applied  to  the  Magistrate  for  the  removal  of  the  order 
of  attiichment  against  his  property,  but  bis  application  wsA  refused,  and  the 
Attached  property  declared  to  be  at  the  disposal  ol  Government.  The  present 
appeal  was  then  brought'  The  facts  of  the  case  appear  f ally  in  tL«  judgment 
of  ''hear,  J., 

*  Miscellaiieous  Criminal  Caie,  Ko»  tttJ  of  1872. 
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-  ^  Mr.  Woodfofe  (f^ifcli  bim  "Raboo  Mi»r  Ohundm'  OhucherhUiy)  for  tbe  peti-        l87S 
tiofiier  confcended,that  lhei»e  was  no  legal  evidence  of  his  having  absconded  or  — T : — ""^ 
t50no«Jed  himself  for  the  purpose  of  avoiding  the  serwce  of  the  warrant*  aAd     m  a  wS  o» 
ovenifth«rewas,itdidnot  appear  that  the  Magistrate  had  satisfied  him*  *»«  PbAtioh 
self  that  snoh  was  the  fiict,-see  Shewdyal  Sin^  v.  GribanSing  (l).    The  «2oS^£iit 
proceedings  show  that,il  there  was  any  serviceit  was  in  a  village  other  than 
tbafc  in  which  (he  accused  resided     The  proclamation  was  made  neither  in 
the  proper  place,  nor  with  the  formalities  required  by  8.183  of  the  CWminal 
Procedure  Code.    JBven  if  the  proclamation  had  been  duly  made,  sufficiettt 
time  was  not  given  to  the  accused  for  appearance  ;  the  thirty  days  must 
coant  from  the  time  when  the  proclamation  was  notified,  and  not  from  the 
date  of  issue  of  the  order.    Moreover,  the  whole  procedure  provided  by  s* 
183  being  simply  to  obtain  the  attendance  of  the  accused,  in  whatever  way 
the  thirty  days  are  to  be  counted ,  the    petitioner  having  surendered,  the 
procedure  could  no  longer  be  put  in  force— 1»  ih»  matter  of  the  PeHOan  cf 
JhundooSing  (2).  Nor  order  having  been  made  putting  the  property  at  the 
"^disposal  of  Gk>verDment  at  the  time  when  the  proclamation  was  made>  the 
subsequent  order  was  illegal.    Lastly,  the  magistrate  ought  to  have  taken 
evidence  before  attaching  the  property-^^uetn  v.  Abdul  Qitar(d)y 

Bahoo  Juggodanund  Mookerjee,  the  JuniorQovernmnU  PZ8(uier  on  behalf 
of  Goverament,cQntended  that  tbe  Court  onght'nofc  to  interfere.  The  peti' 
tioner  should  have  applied  under  s*  185  of  the  Criminal  Procedure  Code  for 
the  restoratioii  of  his  property. 

The  judgment  of  the  Court  Was  delivered  by. 

Phbar,  J.--It  appears  to  me  that  the  matter  brought  before  Us  on  this 
petition  has  been  a  most  unfortunate  one  at  every  stage.  Irregularity  is 
apparent   on  the  proceedings  at  almost  eveiy  step  in  the  case. 

In  April  1871,  the  Magistrate  of  Maldah,  after  taking  the  deposition  of 
one  Heera  Lall  Bass,  is3ue4*  a  warrant  of  arreert*  upon  a  charge  of  forgeryi 
against  five  persons,  including  Ramkishore  Sein,  the  present  petitioner.This 
warrant  was  iufructuous ;  and  on  8th  STovember.  six  months  afterwards,the 
Police  officer  charged  with  its  eiecTition,made  a  deposition  before  the  Magis- 
trate, upon  which  the  Magistrate  passed  this  order :— **  It  is  ordered  under 
8s.  183  and  181  o!  Act  VIII  of  1869  that  proclamation  be  issued  calling  on 
these  five  persons  above-mentioned  to  appear  in  my  Court  on  or  before  l8t|h 
December  1871,  and  that  all  their  moveable  and  immoveable  property  be 
attached  under  s.  184.'*  On  the  same  day,  a  proclaoiation  was  drawn  up  by 
the  mohurrir  of  the  Court,  end  signed  by  the  Magistrate,  requiring  Bam- 

kishore  Sein  amongst  others  to  appear  in  the  Magistrate's  Court  on  the  10th 

(1)  6  W'  R.,  Cr.  R-,  73.        (2)  5  W.  R-,  Cr.  R.,  8.        (S)  3  W.  R.,  Cr.  R.,  35. 
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1873        December.    Tliere  is  an  endorsement  on  the  proclamation  to  this  effect  :— 

^ "  This  proclamation  is   forwarded  to  the  Police  officer  of  division  Khmim 

MAWBR*0F     fopservice."  This  is  d^ted  the  10th  November  1871, and mRned"KallyDaM 

THK  Pbtition  Biswas,  Court  sub-inspector."    Then  comes  a  second  endorsement  :--*"  For 

KWBowt  Swif  warded  to  head  conatable  Tinoowry  Khan  for  service.  Dated  18th  November 

187i«  signed  Madhub  Chunder  Sanyal,  head  constable,  station  Khnrba."    A 

third  endorament  is  received  in  the  mofussil  on  the  Hth  November  187 1» 

<=iigned  A.  Woodeen,  head  constable.    A  fourth  endorsement  runs  thus  :— 

HoHORED  Sir,— On  receipt  of  this  proclamation,  your  humble  servant  pro- 
^jsededtothespot,  affixed  the  duplicate  at  a  consfncooas  place,  and  in* 
formed  the  heirs  of  the  defendants.  The  three  h^etUM  of  the  neighbours 
regarding  the  same  are  herewith  submitted.  Dated  the  23rd  November 
1671,  signed  by  Tinoowry  Khan,  head  constable,  statipn  Kb arba."  The 
fifth,  and  I  believe  hwt,  endorsement  is :— "  Hovoud  Sib,— 1  beg  to  aabmifc 
the  acocmpanying  papers  seat  in  by' head  constable,  Tincowry  Khan,  signed 
Madhub  Chunder  Sanyal,  held  constable." 

This  somowhat  ramarkablc  set  of  endorsements  constitutes  all  the  existing 
evidence  relative  to  the  fact  of  publication  of  the  proclamation.  It  refers,  as 
far  as  I  can  gather,  to  publication  at  Khurba  only;  and  is  silent  as  to  any  sor$ 
of  publication  at  baipore,the  place  were  the  petitioner  resides,  and  the  place 
to  which  the  proclamation  itself  described  him  as  belonging. 
The  petitioner  did  not  suf render  himself  before  the  10th  December*  But 
he  did  in  fact  surrender  himself  .together  with  two  others  of  the  five  accus- 
ed personsior  the  1 9th  December.  He  was  the  n  committed  to  ht^pU.  After- 
wards, from  time  to  time,the  petitioner  was  brought  up  before  the  Magis- 
trate and  as  of  ten  remanded,  alfaliough  no  evidence  bad  been  taken  since  the 

•  date  on  which  the  Magistrate  originally  issued  the  warrant  of  arrest.    And 

this  oontinuod  until  the  S7th  April  1 872,  when  the  petitioner  and  the 
two  other  prisoners  applied  to  thelligh  Court  for  relief.  A  Ti vision  Bench 
consisting  of  the  Chief  Justiee  and  Ainslie,  J.,  heard  the  matter,  and  the 
Chief  Justice,  in  giving  judgment,  stated  :— "  There  was  not  any  evidence 
taken  which  could  be  made  the  foundation  of  a  ch>»ige  ;andthe  Magistrate 
appears  to  have  been  influenced  in  the  course  which  he  took  by  the  expec- 
tation that,  after  some  time  and  by  dint  of  enquiry,  some  evidence  might 
be  obtained."  The  High  Court,  therefore,  made  the  order  that  the  last 
order  of  remand,  namely,  that  of  the  26th  February,  should  be  annuiled. 
The  consequence  of  this  order  was,  I  beliere,  that   the  petitioner  and  the 

others  were  discharged  on  the  l8th  May. 

In  the  July  following,  the  petitioner  applied  to  the  Magistrate  to  hav^ 
the  order  of  attachment,  which  had  been  put  upon  his  property  simulta- 
neously with  the  issue  of  she  proclamation  .  on  the  8th  November^ 
removed.  On  that  application  the  Magistrate  said  :*-'*  Under  all 
the>o  circumstances  I  sec  no  reason  why  the  provision  of  t  he  law  as 
to  this  attached  property,  being  at  the  disposal  of  Government*  should 
not  be  carried  out,  and  I  order  accordingly.*' 
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It  thtifl  appears  that,    while  the    petitioner  is  a  free  man,    with  no    charge  in         ^^^^ ^ 

Hat  hanging   oyer   his  head,   simply    hecaofe,  as  the  Chief  Justice   phrased  it,       |j,  ^^^ 
ILO   evidence  has  heen  found  to  support  the  original  charge  made    against  him,      matter  ov> 
yet  as    much  of    his  property  as   oould  be  got    at  by  the  Magistrate  is,    by  an  ^"^     R^'?'' 
order    passed  by  the    Magistrate  since  the  petitioner's  own  release,    forfeited  to  kishoreSexn. 
Government.    It  seems  to  me  that  this  certainly   is  a  startling  state  of  things 
to  say  the  least*  and    very  strong   grounds  are  needed  in    my  judgoiient  to  prove 
that  it  is  Tight. 

The  Oovemment  pleader  has  urged  npon'ns  that  we  should  nottft  tUa 
stage  interfere  in  the  matter,  because  it  is  still  open  to  the  petitioner  to  apply 
under  a.  185  of  the  Orirainal  Frooedure  Code  to  have  the  property  iiestrnvd 
to  him.  Bat  M  far  as  I  nnderstand  the- proceodings  which  have  been  taken^ 
iheappliotttion  which  he  made  in  Jnly  last  to  the  Magistrate,  was  in  fact  an, 
eppltoation  to  have  the  benefit  of  the  provisions  of  thai  very  see  tion,  and  thalt 
application  has  been  refused. 

Now,  on  taming  back  to  the  cooMnenoement  of  these  proceedings,.  I  may 
take  it  as  being  at  this  time  beyond  cantest  that,  in  order  to  lay  a  sufficient 
foundation  for  the  issue  of  a  proclamation  under  s.  183;  and  the  accompanying 
order  of  attaohment  nnder  s..  184^  the  Magistrate  most,,  upon  some  sufficient 
materials^  find  judiciaUy  (that  is,,  by  an  exercise  of  judicial  idisoretiou  applied  to 
the  oonsidaraltOD  of  that  material)  that  the  person  against  whom  the  procla- 
mation ia  tobe  issued  had  absconded  or  concealed' himself  for- the  purpose  of 
avoiding  the  service  of  the  murrant  of  arrest  previously  issued,  against  him. 
Bat  in  this  caae^  aoootcfoig  to  the-  record  which  has  been  sent  up  to  us,  the 
Hafpatnite  ordered  the  ]in>Glamatiou  to  issue  without  having  previously  come 
to -any  sooh  finding  at  all*  We  have  iatLa-offioiaL  oapyi  ol  doQaments  laid^bofore 
US  merely  a  d^naition  of  a  certain  Mohima  Ohuader  Ghose^  Cevrt^  inspector,, 
followed  issmediateiy  on. the  same* paper  by  this  order  .■—*^It  is  ordered' nnder 
•a.  188  and  184  of  Act  YIII  ol  1869  that  proclaauitioa  be  issued  calling  on; 
these  five  persona  alx>ve*mMitioned  (that  is,  I  suppose  mentioned  in  the  deposit 
tion)  to  appear  in  my  Oonrt  on  or  before,  So"'  It  was  dtetfuotly  held  by 
Norman  J^  in  SAsioc^ot  SOiflF  V.  Grt^on  Stn^  (I),  that,  ''befbre*  the 'Magistrate, 
can  issue  the  written  proelaraatioa  nnder  s.  188,  and  order  the  attachment  of 
the  property  of  an  accused  party  who  cannot  be  f  onndi  he  most  be  satisfied'  that- 
such  person  is  abaeonding  or  eonoealing  himself  for  the  purpose  ef  avoidhig  the. 
service  of  the  warrant.  The  Magistrate  shoald  have  leoorded  in  his  prooeed* 
ings  whether  or  not  he  was  so  satisfied."  I  entirely  take  this  view,  and  I 
think  ihat»  until  the  Magistrate  had  judicially  foand  as  a  fact  upon  sufficient 
information  that  the  person  against  whom  the  proclamation  is  to  issue  had 
absconded  or  concealed  himself  for  the  purpose  of  avoiding  apprehension  nnder 
the  warrant,  he  had  no  anjihority  to  issue  that  proolamation.  Not  only  ift  ie 
thecase  that  na  such  finding  appears  to  have  been  oome  ta  by    the  Magistrate.- 


(1)6W.  R.,Cr.,73. 
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1673         so   fATUthie  irecord  speakf,   botit  iesmi  to   me  that   the  depoiitioii  of  tlie 

"^  Court   mfpector,    if  stretched  to    the  otmoft,  coald  not   pofnibly   in  zeMoa  be 

made  the   groand  of  a   oonclnaion  that    Bamkifthoie    Sein  waa   in  facteyading 

TBI  PtTlTioN  the   aervioe  of    the  warrant.     And   the    recital    with   which    the    proclamatioa 

Of  Ba^*       commenoea,  aMoming  that  it  might  properly    be  taken  as  evidence  of  .the  formal 

'  finding  of  the    Uagistrate,  does    not   carry  the    matter   further,    for  it  merely 

■ays :— '*  Whereas  it  has  appeared  from  the  deposition  on    oath    of    the   head 

constable    Baboo    Mohima   Chnnder    that    the  above-named  defendants  have 

abaoooded,  this  prodamation  is  isstied,  fto./'  and  it  stops  short  of  stating  thnt 

the  persons  named   had  absconded  for  •  the   purpose    of   evading  the  Magis- 

tMte's  wwrraat. 

Thns»  it  appears  to  me  that  in  this  case  the  whole  fooadAtion .  lor  th0 
attachment  and  confiscation  of  the  property  fails.  It  is,  thereCore,  Bot»  strictly 
spea)ung,  necesaaty  that  I  shoold  express  an  opinion  op  the  other  pointf  which 
have  been  mooted  in  this  application.  I  think,  however,  it  is  right  that  I 
shoald  throw  out  as  my  own  opinion  that  the  period  of  30  days,  which  is  pre- 
scrfbed  in  s.  188  as  the  minimum  period  within  which  the  person  is  to  be  re- 
quirod  by  the  proclamation  to  appear,  was  intended  by  tiie  Legislatuve  to  mm 
from  the  date  on  which  the  poblioation  in  the  mode  presoribed  by  the  same 
section  should  be  effected,  namely,  by  reading  the  pvooUmation  pablidy  in 
some  conspicuons  place  of  the  town  or  village  in  which  such  persou  naoaUy 
resides,  and  by  affixing  it  on  some  oouppioooas  part  of  the  ordinary  plaee  of 
abode  of  such  person,  or  on  some  conapiouons  plaoe  of  snch  town  or  village. 
If  this  view  be  correct,  then,  ixusmuoh  as  we  have  certainly  no  trvtdenoe  at  all 
in  this  para  as  to  when  the  proolametion  was  read  in  the  town  or  village  of  lUi- 
pore,  where,  aooording  to  the  proclamation  itself,  tho  petitioner  osoaUy  resided, 
or  when  it  waa  affixed  on  some  oonspicnoos  part  of  his  ordinary  place  of  abode 
it  would  be  impossible  for  us  to  infer  that  he  did  not,  by  coming  fai  on  the 
19th  Deoeo^bert  oome  in  within  80  days  from  the  date  of  pabUoation  of  the 
prodemation  if  di^ly  effepted  in  that  meaner,  i.  •.,  within  the  90  days  as  Kmited 
by  the  Act.  The  Magistrate  seems  to  ttiink  tliai  the  80  days  should  be 
counted  froni  ^  date  of  issning  the  proclamation.  If  this  were  so^  then  as 
Mr.  Woodroffe  vwy  rightly  pointed  <ait,  the  proclamatioa  might  ^t  into  the 
hands  of  some  9ubordinf  to  Oourt  officer,  or,  even  going  further  than  this,  into 
the  hands  of  some  local  offioer  for  the  purpose  of  being  published  according  to 
the  terms  of  s.  183,  and  yet  might  not  in  fact  become  publiahed  at  all  within 
the  period  of  3Q  days.  It  i  a  manifast  that  even  such  a  delay  as  has  undoubtedly 
^opurred  In  this  case,  namely,  the  delay  involved  in  the  fact  that  the  pro- 
clamation was  not  published  anywhere  aooording  to  the  endorsed  returns  until 
ioae  day  between  the  L4th  and  fidrd  November,  might  be  a  very  serious  dimi- 
autipn  of  the  period  of-8a  dayS)  so  far  as  regards  the  opportunity  for  learning 
of  the  proelamation  and  retaming,  which  the  Legislature  professed  to  afford  to 
the  absconding  person. 

I  will  further  add  that  the  incliuation  of  n^y  opinion  is  that  the  deolaration 
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of  £oKf«itaie  darMUd  to  W  nu^  in  «.  184  wm  ioiend^d  to  be  in  fnrtbennce         1873 

o£  a  natter  of  proeednre,  and  noi  simply  ai  a   node  of  puniehment  for  ooii» 

tamkpt  of  proceaa ;  and  in  tliie  view  1  Udnk  that,  if  it  ia  not  made  before  the     matter  or 

p9ceon  affeoted  by  the  proclamation  hae  oome  {in,  or  has  been  broogbt  in,  it  mn  Pssttiov 

onglit  t^^ot  be  made  at  all,    Beeanae  l^  that  time  ita  porpoae  has  been  effected,  ^„„^<^,t,  q]^^ 

tbr»iKh  even  poeeibly   by  other  meana  ih«n  thai  of  the  prooeea  which  waa 

evaded. 

It  oed4Mnl]e  doea  aeen  'to  me  that  It  w«s  a  haaah  pwoaeding  on  the  part 
of  the  ICusw^te  to  take  the  opportanify  alteded  to  him  by  the  applieatiQft 
made  by  the  petitioner  in  Joly  for  the  releaae  of  his  property,  for  paaamff,  long 
after  all  r^  oceask>n  for  it  had  gone  by*  th»t  order  of  forfeitnre  which  had  nos 

been  made  before  during    the  time  when  it  poaaibly  might  hare  been  expected 
tp  aerre  lyome  porpoae. 


What  ia  the  meaning  of  the  proeeeding  by  which  tbe  Magistrate  bonnd  the 
petitioner,  on  the  occeeion  of  his  making  this  application  in  his  own  hehntf,  by 
recognizance  to  appear  from  time,  to  time  I  bave  not  yet  been  able  to  nnder^ 
etaod.  On  the  face  of  ifc,  the  reoogniaanoe  doea  not  bind  him  to  meet  any 
criminal  charge,  and  the  Goremment  pleader  ia  nnable  to  say  whether  in  fat^ 
at  that  time  any  criminal  charge  bad  been  preferred  against  him  or  not.  The 
papera  which  are  before  na  ought  to  contain  all  that  ia  pending  in  ^e  Magis^ 
trate's  Conrt  npon  thia  matter,  and  they  do  not  d^ioloae  a  trace  of  any  other 
criminal  charge  having  been  made  againat  the  petitioner  than  that  which  wf  g 
made  in  April  1871,  end  which  had  fallen  to  the  ground  in  consequence  of  the 
order  passed  by  this  Court  in  April  1S72,  and  the  petitioner's  sobseqoent 
release  from  custody.  It  aeans  to  me  very  clear,  howerer,  that  the  attachment 
and  Older  under  s.  184  have  been  made  without  sufficient  g^und  in  law,  and 
must  be  set  aeide^ 

I  regeret  very  much  that  the  proceedings  shoifld  have  shown  a  continued 
*eries  of  irregularitiee  !8uch  as  they  certainly  do  show,  because  I  cannot  avoid 
perceiving  that  these  are  likely  to  be  interpreted  as  indicative  of  personal  feel- 
ing in  an  offioer,  who  ought  to  be  looked  npon  by  a)l,  and  who  no  doubts  ia*  free 
from  any  luoh  hiaa. 

AiNSLiK,  J.— I  think  that  the  order  of  forfeiture  and  attachment  of  the 
property  in  thia  case  ought  to  be  set  aside  on  the  ground  that  it  has  not  been 
shown  that  the  petitioner  failed  to  attend  within  80  days  of  the  service  of  the 
proclamation  issued  by  the  Magistrate  under  s.  188.  The  procedure  lai^ 
down  in  s.  183  by  publicUy  reading  the  proclamation  in  some  conspicuous 
place  el  the  town  er  village  in  which  the  aecused  person  enaily  reaidea,  and 
Vy  affixmg  lit  on  a  oonapicnona  part  of  Ithe  ordinary  place  of  abode  of  audi 
peraon,  or  on  some  conspicoooa  place  ef  auoh  town  or  village,  eeana  to  ese 
to  indicate  that  it  was  the  intention  of  the  Legislature  that  the  accused  person 
should  have  the  means  of  deriving  information  through  hia  family  or  frienda 
<>r  in  aome  other  .indirect  way,  when  the  warrant  or  the  direct  order  to  attend 
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1878  the  Court  cm  not  be  sarTod  upon  htm  ;  «ad  tliftt  the  LegisUtnn  hat  JBstittotly 

"  determined  what  shall   be  oomidered  a  tafficiettt  time  to  allow  each   indireot 

MATTER  or     ^^^^^  ^  reach  him  and  for  him  to  attend  the  Court  in  oonaeqnenoe  of  that 

TBI  Pbtitior  notice,  that  time  being  80  daye.    Unleaa  thie  was  the  intention  of  the  Legie* 

^'  ^^a'  ^^^®>  ^^  °^7  ^^^7  "^^^^  happen  that  the  acoaged  person  ahonld  really  have  no 
KisHoas  V  .  j^,^,^^^^  ^  suppose  that  any  proclamaiion  was  being  isftned.  In  this  Tory  case 
I  find  that,  from  the  issue  of  the  warrant  to  the  iasne  of  the  proclamation,  a 
very  long  period  expired.  If  the  proclamation  had  followed  immediately  on 
the  return  to  the  wncrwit  to  the  etteet  that  the  aconsed  person  had  abeoonded, 
t  might  be  taken  as  one  oontinnhig  proceeding  for  secnrlng  the  attendance  of 
^he  aooosed.  Bat  when  a  long  interval  is  allowed  to  elapse  between  the 
^etom  to  the  wamuit  And  the  issue  of  the  proclamation.  I,  for  my  own  |>art 
i^nnot  see  how  the  aoensed  person,  who  may  have  gone  to  a  oousidarable 
distance  at  that  time,  is  to  be  sappoaed  to  know  that  the  proceedings  have 

suddenly  been  rariTed  against  him.  In  this  case  the  petitioner  snrrendered 
on  the  I9tb  Deoember,  and  we  do  not  know  on  what  date  between  the  14th 
and  the  28rd  November  the  service  of  the  proclamation  was  effected ;  and  I 
do  not  think  that  we  should  bo  jusUAed  in  assmning  that  the  petitioner  wis  not 
within  80  days  of  the  issne  of  the  prooUunatiaa  when  he  put  in  his  appearance 
on  the  19th  Deoember.  It  must  be  understood  that  I  have  no  intention  to 
express  dissent  from  any  of  the  remarks  made  bylmy  learned  oolleague  in  this 
case,  bat  I  think  it  is  quite  snfflcientfor  m»  to  put  the  order  we  propose  to^ 
make  upon  the  groand  which  I  have  indicated. 


Bejore  Mr.  /m^.'cs  Kemp  and  M*-.  Jt»tir«  VotUifim, 

Ik  thbmattkb  of  thb  Pbtition  or  J.  P.  WISE  and  asothcb.^ 

-- W8        jffigi^  CowrU^  Act  (24  &  86  Viety  c.  104).  «.  1&— Olawa  over-vduedfor  pwrp0» 
Pbq,  28* 

■  ■  ofgMnff  JwrkdieUon. 

Tub  petitioaers  brought  a  snit  nnder  s.  15,  Act  XIV  of  18S0,  in  the  Courts 
of  the  Subordinate  Judge  of  Dacca.  The  defendant  pleaded  that*  the  Judge 
had  no  jurisdiction,  ioasmnch  as,  if  the  suit  had  been  properly  valued,  it  was 
one  cognizable  by  ithe  Munsif.  The  Subordinate  Jadge  found  that  the  value- 
of  the  property  did  not  exceed  Bs.  600,  and  that  the  plaintiffs  "had  over- 
estimated the  valae  of  the  claim  in  order  to  exoeed  the  lurisdiction  ;'*  but 
instead  of  returning  the  plaint,  he  prooeeded  to  try  the  case  on  its  merits,  and. 
dismissed  the  sait. 

On  the  81tt  August  1^72,  Mr.  Woodrojf^  on  behalf  of  thA  pkunttifsi. 
obtained  a  rule  calling  on  the  defendanta  to  show  'cause  why  this  judgment 
should  not  he  set  as  ide  as  passed  withoai  yorisdietioii. 

•  Rule  No.  64^  of  1S72 
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Mr.  ^oodro/a  (with  bin  Mr.  0.    Qregory   and  Baboos  JRofnfth   Chttnder        1873 

MUter  and  NMU   ChimderSen)  for  the  plaintiffs  nrged,  in  support  of  the ' 

rule,  that  the  Subordinate  Judge  had  no  jurisdiction,  he  having  found  that     xArrtsB  or 
the  suit  had  been  over*Talued  for  the  purpose  of  ousting  the  jurisdiction  of  ^">  Pktitxon 
the  Munsif— JtoikwiMrfiy  Nawn  y.  CampbeU    (1).    After   such   finding, the  ^^  ^'  ^'  ^*"* 
Subordina  t  Judge  ought  to  have  dismised  the  suit  instead  of  proceeding 
to  determine  the  case  on  the  merits. 

Mr.  if. if.  G^d  (with  him   Baboos  ^frneno^^  Do9a,  Boih  Behary  GJum^ 
Shvehee  Bhoamn  Sen,  and  Grija  Sunkur  MozMmdar)  for  the  defendants  was 
not  called  upon. 

The  judgment  of  the  court  was  delivered  by. 

Kekp,J.— We  think  this  is  a  case  on  which  we  ought  not  to  exercise  the 
powers  vested  in  us  by  s.  15  of  24  &  25  Vict.,  c.  104.  (His  Loraships,  after 
stating  thefacts,continued.j— Mr.  Wise,  who  chose  his  own  tribunal,  now 
invokes  the  aid  of  this  Court  under  the  special  powers  vested  in  it  by  s.l  5  of 
24  &  25  Vict.jC-  104|to  set  a^ide  the  decre  passed  against  him  on  a  technical 
ground.  We  think,  as  already  stated,  that  this  is  not  a  case  in  which  we 
ought  to  exercise  those  powers.  The  rule  is  discharged  with  costs. 


Bejfjre  Mr.  Ju9tice  Kemp  amd  Mr.  Jtieiiee,   Tentifew. 

r  1«78 

In  this  mameb  or  BAMSOODEB  BANDOPADHYA.*  Fehmary  6. 

Bengal  Act  III  of  1870— Drcrce  tranrferred  to  HieMwuife  Court  JorExecution 

Eammal  BaRrui  brought  a  suit  againstlshwar  Barrui  and  another,  in  the  See  also 
Court  of  the  Deputy  Collector  of  Gorbetta,for  recovery  of  Bs.  75, 'or  arrears  >•  B  L  B  216, 
of  rtnt  for  the  years  1273  (1^66;,  1274  (I867),and  1276  (18(58),  and  obtained 
an  ftcjjarte  decree  on  the  18th  March  1869.  On  the  12th  October  1871, 
Kammal  Barrui  applied  to  the  Miuisif  for,  and  sued  o«it  execution  of  h  is 
decree.  On  the  4th  January  1872,  ttamsoonder  Bandopadhya  applied  to  the 
Deputy  Collector  of  Gorbetta  for  review  of  his  judgiuent  The  Deputy 
Collector  admitted  the  review,  and  dismissed  the  plaintiff's  suit.  On  appeal 
the  Judge  held  that  the  Deputy  Collector  had  no  jurisdiction  to  entertain 
the  application  for  review  or  to  hear  the  case,  the  decree  having  been 
transferred  under  Bengal  Act  III  of  1870  to  the  Munsi!  for  ezeoukon.  He 
accordingly  reversed  the  judgment  of  the  Deputy   Collector, 

Baboo  Greeshchunder  Mookerjee  for  Bamsoonder  Bandopadhya  moved 
the  High  Court  (Kemp  and  Pontifex,  J  .)  for  and  obtiuned  a  rule  calling 
upon  Kammal  Bamii  "  to  show  cause  why  the  order  passidby  the  Judge 
o!  Bancoorah,  reversing  the  judgment  of  the  Deputy  Collector  of  Gorbetta 

•  Rule  mat  7  of  18V2. 
U)/^w/f,  p.  193 
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1873        Bhould  not  be  set  aside  upon  the  gronnd  that  the  decfee  was  made  without 

MATTBft  or  Baboo  Rajmdro  Mtnry  for  Kammal  Barmi,  in  showing  cause,  contended 
Bamsoondm  that  the  appeal  lay  to  the  Judge,  and  not  to  the  Collector.  Bengal  Act  Till 
d"hya^*  of  1869  gave  no  power  to  the  Collector  to  hear  appeals  from  euch  orders. 
All  appeals  are  to  be  preferred  to  the  District  Judge.  Act  X  of  1899,8.155, 
which  authorized  the  (  ollector  to  hear  appeal8,wad  not  in  force  at  the  time 
when  this  appeal  was  preferred.  Beside8,the  Deputy  Ckillector  had  no  jurs* 
diction  to  re-heaif  the  case.  Under  a.  6»  Act  111(^870  (of  Bengal ),the  appli- 
cation should  have  been  made  to  the  Munsif  to  whom  the  decree  had  been 
transferred  for  execution.  .  This  was  not  an  applieation  exoepted  from  the 
operation  of  the  Act  by  s.  5,  therefore,  if  it  be  held  that  the  Judge  had  no 
jurisdiction,  this  Court  ought  to  set  aside  the  order  passed  by  the  Deputy 
Collector  as  passed  without  jurisdiction. 

Baboo  Qreethekunder  "Mookefjee  in  support  of  the  rule  'oontended  that 
the  Deputy  Collector  had  jurisdiction  to  re*hear  the  case — In  re  Breemutty 
Juggodufnha  Bosses  (1).  The  suit  bemg  for  the  recovery  of  arrears  of  renb 
below  Es.  100,  the  appeal  doos  not  lie  to  the  Judge,  but  to  the  Collector, 
S.  155,  Act  X  of  1859. 

Baboo  Rajendro  Missry  in  reply. 

Kemp,  J.  (after  stating  the  facts). — The  suit  was  instituted  and  decided 
by  the  Deputy  (.'ollector  before  Bengal  Act  VIII  of  1869  came  into  opera- 
tion, the  procedure,  therefore,  under  s.  108  of  that  Act  would  be  that  laid 
down  in  Act  X  of  1859,  and  the  appeal  would  lie  to  the  Collector  and  not 
to  the  Zillah  Judge,  see  ss.  153  and  155  of  that  Act* 

It  is  also  clear  that  the  decree  alone  was  transferred  to  the  CivO  Courtfor 
the  purpose  of  execution  ;  any  application  in  the  suit  as  to  a  matter  which 

(1)  B^ofs  Mr*  JusUsi  Norman^  Ojfg,  Chi^  (tf  tlieDepnty  CoUeotor,  which  was  pasMd 
Justice^  and  Mr,  JusUcs  Loch,  so  long  ago  as  the  16th  June  1869.    The 

U  iR>  MATTM  Of  THtPmrioN  o.SRBB-    f„°^S!:^1^n«^?K«;i;  T^!^^ 

MUTTYJDGGODUMBADOSSEE.       Sffi^d'SiL"SS::SSSSer*°d::S^ 

The  2Zrd  January  1871.  to  have  that  decree  reviewed,her  proper 

\M    T>  m  ati    >x      A.^       x-i.-  coarse  was  to  apply  to  the  Deputy  Col- 

Mp.  B.  T.  Allan  for  the  petitiODer.         lector. 

The  jndgment  of  the  Court  was  deli.  We'think  that  the  Jud  j»  was  perfectly 

vered  by  right.     Under  s.  8,  Act  Hi  of  1870,  the 

NoBMAN,  J. — It  appears  tojis  that  deuree  alone  was  transferred,  that  is, 

there  is  no  ground  for  our  int^ereuoe  in  transferred  for  the  purpose  of  execution . 

this  case.    Bj  the  oon joint  operation  of  If  there  had  been  any  doubt  as  to  the 

Bengal  Acts  Vlllof  1 869  and  III  of  1870,  transfer  of  the  salt  by  the  transfer  of  tha 

Aedeoree  against  the  applicant,  Sree-  decree,  that  doubt  would  have  been  set 

mnttv  Juggodumba  Dossee,  was  trans-  at  rest  by  the  Snd  and  &th  sections  of 

ferred  from  the  Court  of  the  Deputy  Ool-  Act  III  of  1870,  which  show  clearly  that 

lector  to  that  of  the  Subordinate  Judge  any  application  in  the  rait  as  to  a  matter 

ef    24-Pergnnnab8.      The   Subordinate  prior  to,  or  which  might  affect,  a  decree 

Judge, who  v/as  executing  that   decree,  mast  be  made,  not  to  the  Coart  to  whicli 

made    a  cetain    order.    The  applicant  the  decree  was  transferred,  but  to  the 

then  presented  a  petition  to  (he    8nbor-  Court  by  which  the  decree  was  made, 

dinate  Judge  to  review  the  judgment  The  appli' a  tion  is  refused. 
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mtg^t  affect  "the  decree,  such  as  an  Application  for  &  rc-hooriiig,  hail  to  l>e  ninde  ^873 

not  to  the  Court  to  which   the   decree   waa  tranBferred,  but  to  the  Court  by  j^  ^^^ 

which  the  decide  was  made^  in  this  instance*    the  Deputy  Collector  i  see  the  HAirsa  of 

case  of  In  th$  rwOUr  oj  5.  Jf.  JuggodMmba  Doetee  (I).  ^bIn'^pa" 

We  therefore  hold,  first,  that  no  appeal  wonid  lie  to  the  Jndg^ ;  and,  second, 
that  he  was  wrong  in  holding  that  the   Depnty  Collector  had  no  jurisdiction 

to  re-hear  the  case. 

The  mle  mast  be  made  absolute,  and  the  decision  of  the  Judge  dated  the 
9th  of  July  187S  quashed. 


DUTA. 


Before  Mr.  Jtuiiee  Mcusphereon,^ 

1873 
NICHOLAS  KDWABD  KELLY  >.  MARY  HANLON.  Jan.  23  A  27. 

.    Proww'ssoi^  Note  endorsed  by  aai  Insolvent —BiglU  of  Official  Assignee  to 

interven&^dci  Flfl  o/ 1859,  s.  73. 

This  fiuit  was  brought  to  recover  Rs,  7,000  due  on  a  promissory  note,  dated 
the  15th  February  1872,  made  by  the  defendant,  and  payable  to  one  Charles 
Henry  Lane,  or  order.  Lane,  on  the  2l8t  June  1872,  endorsed  the  note  to 
tho  plaintiff  for  value.     The  suit    came  on  for  hearing  in  the  first  instance  as 

• 

an  undefended  cause,  when  it  app<*aring  in  evidence  that  Lane  had  been  insoN 
vent,  and  that  the  note  had  been  delivered  to  him  and  endorsed  by  him  to  tho 
plaintiff  between  the  dates  of  his  obtaining  his  personal  and  his  final  dis- 
charge. Maopherson,  J.,  directed  the  suit  to  stand  over  for  a  week,  and  notice 
to  be  given  to  the  Official  Assignee.  Thereupon,  the  Official  Assignee 
gave  notice  of  his  intention  to  intervene.  His  application  was  supported 
by  an  affidavit  of  Mr.  Biguam,  his  attorney,  who  stated  that  the  plaint  in  thia 
«ai&  was  fil;d  on  the  14th  December  1872  ;  that  the  plaintiff  had  stated  in  hia 
evidence  that,  when  the  note  was  endorsed  to  him,  he  had  paid  Lane  Rs.  6,000 
for  it,  and  that  he  knew  that  Lane  had  been  insolvent ;  that  Lane  had  filed 
his  petition  in  the  Insolvent  Court  on  the  7th  September  1871  ;  that  on  the 
same  dny  the  usual  vesting  order  was  made ;  and  that  Lane  obtained  his  personal 
discharge  pn  the  5th  November  1871.  and  an  order  absolute  lor  his  discharge 
in  the  nature  of  a  certificate  on  the  1 1th  January  1673. 

Mr.  Ingram  for  the  Official  Assignee  now  applied  for  an  order  that  the  suit 
bo  adjonmed,  and  the  Official  Assignee  be  added  as  a  plaintiff  or  defendant. 
The  note  was  not  negotiable  by  delivery.  The  plaintifTs  title  depends  entirely 
on  the  act  of  an  insolvent.  If  he  had  recovered  the  money,  he  would  have 
recovered  it  merely  for  the  benefit  of  Lane's  creditors,  and  we  could  ntlike 
him  hand  over  the  money  at  being  money  received  to  our  use— Byles  on  Bills, 
4b64,    and  the  cases  collected    in  the    note  to  Miller   y.  Bace  (2).     [MACPHBa^ 

SON,  J. — Kelly  was  scarcely  a    bond  jide    purchaser.     He  admits  he  knew  that 
Lane  had  been  insolvent.]     We   now   ask  for   an  order  nnder  Act   VIII  of  1869, 


S.7?. 


(1)  Ante,  p.  22.  (2    I  Smith's  L.  C,  16th  ed.,  46«. 
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Be/br0  Mr.  Justice  Vlieat  and  Mr.  Justice  Atnalie, 

In  ram  MATTKRorrnB  Petition  of  RAGHOOPARIRAII* 
1873 
January  28.  Crhninalj^rocedure  Code  {ActXXroflS&l),g,e7{l)-Complaini-'Di8mi»'alwithotet 
"~"~'  Enquiry. 

RsrERENCK  by  bbe   Sessions    Judge  of  CattAcli  !in<3er  the  folkmrinig  dream* 
stances  : — 

One    Ksgboo  Parirnh,  on  the    6tb  NoTOmber  1872,  presented  a  petition  to  ih^ 
District  Magistrate,   alleging   that  he  had  been    maltrented    by  the   Police,  and 
askidg  for  an    enquiry.    Tbe  deposition  of    the    eomplainaiit    did  not  a{>pear  to 
have    been    taken,  nor  was  there  any    record  of  any   t-nqoiry  having  been  made. 
Tbe  petition  was  ordered  to  be  filed,  but  no  farther  order  was  m.'ubtn  the  case. 
Accordingly  the  complainant,  on  the    Magistrate  going   into   camp,   presented 
a  second    petition  on  tbe  20th    Norember    to  tbe  Joint  Magistrate    in  charge. 
He  made  no  mention  of  his  former  petition.    The  Joint  Mi^trate  after  taking 
t^iC  complainant's   deposition,  fixed  the  26th  November  for  the  trial  of  the  case^ 
nnd    issued  warmnts    against    the   accused.    The    District    Magistrate    being 
informed  of  this,  at  once  transferred  the  case  to  his  own  file,  and   directed  the 
suspension    of    the  warrants,    and  on  the  3rd  December   he  di8mi:»sed  tlie  com» 
plaint  nnder  section    67  of  the    Criminal    Ptooednre  <'*Oile,  observing  that,  after 
an  enqniry    made  by    him  in  his  oxecative    capacity,  he   was  satisfied    that  the 
Police  had  only    actod  in  the  diwharge  of  their    duty,  and  were    theroCore  pro- 
tected by  s».  76  and  77  of  the  Oode- 

The    Sessions    Jndp:e  being   of  opinion   that  the  complaint    had  been  impro- 
perly dismissed,  referred  Ihe  matter  for  the  orders  of  the   High  Goort. 


The  judgment  of  the  Court  was  delivered  by 


PnBAB,  I. — It  appears  thnt  tlie  Magistrate  removed  a  case  from  the  file  of 
the  Joint  Msgisirato  to  his  own,  after  complaint  had  heen  made  and  warrants 
issued  by  the  Joint  Mngistrate  upon  the  footing  of  the  oomfvlaint.  The 
Magistrate  having  removed  the  case  immediately  suspended  the  waitants  and 
dismissed  the  oomplHint,  on  the  ground  that  he  had  previously ,in  his  executive 
capacity,  made  some  enqniry  into  the  matter  out  of  which  the  complaint  arose» 
nnd  from  information  that  he  so  gained  was  of  opinion  that  the  complaint 
oqght  to  be  rejcted  undei  se'^tion  67  of  the  Criminal  Proceifore  Code.  The 
words  of  this  section  are«  so*  far  as  it  is  necessarv  to  read  it  now — "  If  in  the 
judgment  of  the  Magistrate  there  be  no  saffioieut  ground  fur  proceeoUi^r  he 
shall  dismiss  the   complaint." 

*Referencetothe  High  Court  under   section  434  of  the  Code  of  Criminal  Proce- 
dure, by  tbe  Sossiuns  Judge  of  Cuttack. 

f'l)  See  Act  X  of  1872,  s.  147. 
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We  think  that  the  Magistrate  committed  an  error  in  taking  this  course^         1873 
It    has  always    been    held  by  this  Court   that  the  pi-oper  officer  to  issue       ,- 
the  warrant  is  the  officer  who  has  heard  the  complaint  made,  because  it  is    mattek  op 
he  who  can  best  exercise  a  discretion  with  regard  to  the  prima  fa^U  merits  *"■  Petition 
of  the  complaint.    When  that  officer  had  issued  the  warrants  the  ease  ought       Pakibah. 
to  go  on  in  due  course  according  to  the  procedure  prescribed  by  the  Code 
unless  something  occurs  to  show  that  the  Magistrate  who  had  issued  the 
warrant  had  from  some  cause  or  another  made  a  wrong  exeroise  of  his  dis. 
cretioQ,  which  has  certainly  not  been  the  case  here.    It  appears  to  me  that 
when  the  Magistrate  took  the  case  from  the  Joint  Magistrate's  file,  ho 
ought  to  have  proceeded  with  it  as  from  the  stage  at  which  he  found  it  ;  and 
I  think  he  committed  a  material  error  by  not  dcHug  so.    In  my  opinion  there  * 
fore  the  order  of  the  Magistrate  which  suspended  the  warrants  and  dismiss'   - 
ed  the  complaint  should  be  set  aside. 

1  do  Hoi  think  it  necessary  that  we  should  transfer  the  case  to  any  other 
Magistrate  for  complete  iryestigation  and  decision,  because  I  feel  confident 
that  the    Magistrate  whose  order  is  now  in  question,  w  hen  he  is  made 
'Acquainted  with  theiopinion  of  this  Court,  wiQ  duly  carry  out  the  investiga- 
tion which  the  complaint  initiated,  and  will  come  to  a  fair  and  judicious  ' 
detormi nation  of  t  he  matter. 


Before  Mr.  Justice  Macylierson 

1873 
iNHiEDULJEE  RUTTONJEK.  March.  4. 


Act  riJIo/ 1859,  M.  280,  2^1- riainVff, 

S.  281or  Act  VIII  of  1869  does  notapply  toaplaintiff  in  custody  for  the  oont  of  a  sait. 

Tais  was  an  application  under  s.  281  of  .Act  VIII  of  1859  for  the 
release  of  a  prisoner  confined  in  the  Pi^esidency  Jail,  who  was  in  custody 
at  the  suit  of  the  defendant  for  the  costs  of  a  suit  in  which  he  had  been  un* 
''nccessfuL    The  terms  of  s.  28^J  had  been  complied  with  by  the  prisoner. 

Mr.  Kennedy t  in  support  of  the  application,  contended,  that  s.  281 
applied  to  this  case  ;  that  the  words  of  the  section  applied,  as  laid  down  by 
B.  280,  to  "  any  person  in  confinement  under  a  decree  ;"  and  therefore 
would  apply  to  a  plaintiff-debtor,  as  well  as  a  defendant-debtor. 

Mr.    Woodroffef  eontra^*  referred  to  a  decision  by  Levinge,  J.,  in  If^the 

matter  of  Beenaruseee  JDossee  (1). 
Mr.  Kennedy,  in  reply. 

MacfheRbok,  J.— I  shall  follow  the  decision  of  Levinge,  J.,  that  s.  281 
does  not  apply  to  such  case  as  this.  The  application  is  dismissed  with  costs. 

fl)  Cor.  Rep,,  123. 
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Before  Mi"  Justice  L.  8*  Jackson  and  Mr.  Justice  MiUer, 

1S73 
Fehy.il.      CnUNDBR  NATH  MISSBU  akd  AKornER  (DacRKE-rioLDERs)  v.  GOUREE 

KOMUL  BHUTTAOHAIUEE(JuDGMENT-DEBToa).* 

Execuilon  of  Decree -- Agreement  to  receioe  Payment  by  Inatalmcn  is. 

On  tho  12th  March  1867,  Chnnder  Nath  Miascr  and  another  obtained  a 
decree  ap^ainst  Nilcomul  Bhuttachar jco  and  others  for  payment  of  a  certain 
sum  of  money.  In  September  1869,  tho  property  of  the  judgmefntodebb  r 
was  attached  and  advertized  for  sale-  On  the  18th  September  1869,  the  judgf- 
roent-dcbtors  paid  Re.  1,000,  and  upon  the  consent  of  the  decree-holderst 
tho  proceedings  were  struck  off  the  file.  On  tho  21st  of  June  1S70,  the  decree; 
holders  again  applied  for 'execution,  and  cause  the  property  of  the  judgment- 
debtors  to  be  attached.  On  tho  16th  December  1870,  an  arrangement  wa^ 
entered  into  between  the  judgment-debtors  and  the  decree-holders,  upon 
which  the  judgment-debtors  paid  Rs.  1,000  in  part  satisfaction  of  the  decree 
and  agreed  to  pay  tho  balance  by  monthly  instalments  of  Rs.  125,  with 
interest  at  12  per  sent  per  annum,  and  accordingly  a  petition  containing  tho 
terms  of  tho  arrangement  with  tho  consent  of  the  decree-holders  was 
presented  to  tho  Court-  On  the  13th  May  1872  the  decree-holders  applied 
for  execution  for  recovery  of  the  balance  due  upon  the  decree  after  deducting 
the  amount  which  had  been  received  under  the  arrangomont  of  16th 
December  1870. 

The  Judge  found  that  the  judgment-debtors  had  faithfully  acted  up  to  the 
terms  of  the  aiTangemcnt  of  16th  December  1870,  and  held  that»  under  the 
circumstances,the  decree-holders  were  not  entitled  to  cancel  the  agreement. 
Ue  acoordingly  rejected  the  application. 

The  decree-holders  appealed  to  the  High  Court. 

Baboos  Kalimohan  Doss  and  RasKbehary  Ghose^  for  the  appellants,  con. 
tended  that  tho  subsequent  arrangement  entered  into  b^weei^ the  judg- 
ment-debtors  and  the  decree-holders  could  not  vary  or  alter  the  decree  passed 
in  thccase— Km^yki  KafidL  Sing  v.  Hiru  Sirdar  (\J.  The' decree  would  be 
barred  by  lapse  of  time,  if  no  execution  be  allowed  to  issue.  If  the  judgment^ 
debtors  withhold  payment  of  the  monthly  instalments,  no  process  of  execu- 
Ijion  will  be  allowed  to  issue  for  recovery  of  thei  instalments,  as  more  than 
thit)e  years  have  elapsed  since  the  oase  was  struck  off  in  18C9»  The  dccrec- 
liolders  were  not  bound  by  the  agreement,  as  it  was  entered  into  without 
any  consideration. 

Baboo  NuUt  Chuiider  Sen,  for  the  respondents,  was  not  called  upon. 

*  MisceUaneous  Regular  Appeal,  No.  287  ofl8y2,from  an  order  of  the  Judge  af 
Tipperah,  dated  the  31st  July  1872. 

(1)4B.  L.  R.,  P.  B.,  lOL 
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The  judgment  of  the  Conrt  was  delivered  by  J 878 

Jackson,  J.— The  appoUanta  in  this  case  held  a  decree  against  the  judg-  Cuundbu 
mcnt-debtors.  Various  applications  were  made  to  execute  the  decree,  and  on  ^^'**  Mimbr 
one  of  them,  in  September  1869,  tjhe  sum  of  Re.  1,000  was  paid.  Further 
applications  were  afterwards  made,  on  which  finally,  on  the  16th  December 
1870,  it  yra^  arranged  upon  a  petition  of  the  judgment  debtors  and  tho  oon- 
Bent  of  the  deoitse-holdere.  that  a  further  payment  of  Ks.  1,000  down  should 
bo  made,  and  that  the  residue  of  the  debt  should  be  paid  with  interest  at 
the  rate  of  1  per  cent,  per  mdnth  by  monthly  instalments  of  Rs.  125. 

The  judgment-creditors  now  seek  to  set  aside  the  arrangement  entered 
into  by  mutual  agrc^cment,  and  to  execute  their  original  decree  as  if  no 
Such  arra'Ugement  had  been  made.  The  sole  ground  on  which  they  make 
this  application  is  that,adverting  to  the  docisiou  of  the  Full  Bench  of  this 
Court  in  Ki'ishna  Kamal  Sing  » .  Iliru  Sir  dm  f  l),thc  agreement  would  exposo 
them  to  certain  consequences,  viz.,  the  risk  oi  incurring  limitation,  to 
which  if  they  had  been  more  prudent,  they  would  not  havo  exposed  them- 
selves. It  appears  to  mo  that  this  is  not  aground  upon  which  the  Court  exo. 
cuting  the  decree  can  bo  called  updn  to  relieve  the  appellants  from  their 
solemn  deliberate  agreement.  Tho  parties  wore  quite  at  liberty  to  enter 
into  such  an  agreement  if  they  thought  Ht  There  was  nothing  in  law  to 
prevent  their  doing  so.  Even  if  it  were  in  tho  power  of  the  Court  in  execution 
proceedings  to  do  that  which  is  sought  of  it,  there  must  bo  something 
much  stronger  than  tho  more  want  o£  complete  prudence  or  fore-thought 
on  the  part  of  one  of  tho  parties  to  induce  it  to  do  so.  1  think  thcrcf  oro 
that  the  Judge  of  the]Court  below  was  quite  right  in  refusing  to  allow  tho 
decree  to  be  enforced  in  supersession  of  such  agreement. 

The  appeal  is  dismissed.     We  make  no  order  as  to  costs. 


Before  Mr.  JhsIIcc  L.  8.  Jackacn  and  Mr,  Juaiice  J^IUier. 


1873 


MOONSIIEB  MAflOMBD  MUNOOR  ME  A  (Platntif?)  v.  SKFJEMUTOY     ^%'  ^^' 

JYBUNBB  AND    ANOTHER  (DkFBNDANTS).* 

Bengal  Ad  FIJI  o/ 1869, «.  102. 

In  suits  for  recovery  of  rent  below  Rs,  100,  a  special  appeal  lies  to  tho  13  d  m  375 
High  Court  from  the  decision  in  appoiU  by  a  Subordinate  Judge. 

Tnis  was  a  suit  for  recovery  of  Ks.  47-12,  being  the  arrears  of  rent  of 
2  Icances  of  land  in  Banini  for  the  year  1275  (1863-69).  • 

Tho  defence  was  (inter  alia)  that  tho  rent  was  Rs.  14  only ;  that  Rs.  12 
had  been  paid  to  the  plaintiff,  and  there  was  due  to  the  plaintiff. Rs.  2  only. 

•Special  Appeal,  No.  301  of  1872,  from  a  docroo  of  tho  Subordinate 
Judge  of  Tipperah,  dated  tho  15th  September  1871,  reversing  a  decree  of 
tho  Mcjousit  of  that  district,  dated  the  15«.h  Duccmlicr  187^. 

(I)  IB.  li    K.;  V  D.,  KJl. 
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The  Mtmsif  passed  a  decree  in  £a  or  o!  the  plaintiff  for  Rs- 2.  and  dis- 
-  missed  the  claim  for  the  balance. 
mTho«"        l-he  plaintiff  appealed  to  the  Jadge.    The  appeal  was  heard  by  the  Sub- 
MuNooR  Mica  ordinate  Jadge»  who  confirmed  the  judgment  of  the  lower  Uourt. 

SaEBMorrv       The  plaintiff  appealed  to  the  High  Uonrt, 
.   Jtbunbb.        ^^y^  s^i^^i,  Banerjee  for  the  respondents  took  a  preliminary  objection 
to  the  hearing  of  the  appeal  on  the  gi-ound  that.as  the  snit  was  for  recovery 
of  rent  below  Us.  100.  and  as  it  did  not  involve  any  question  of  title^o 
special  appeal  lay  to  the  High  Court  under  s.  102.  Bengal  Act  VIII  of  18W, 
Baboo  Woome^i  Chiuidnf  Banerjee  for  the  appellant  was  not  called  upon. 
The  judgment  of  the  Court  was  delivered  by  ^ 

Jackson,  J.— The  respondent  in  this  case  preferred  a  preliminary  objec- 
tion  that  the  appeal  is  taken  away  by  s.  lOi  of  Bengal  Act  VIII  of  1863. 
That  section  only  relates  to  suits  tried  and  decided  originally  or  in  appeal 
by  the  District  Judge.  The  present  c  vse  has  been  tried  and  decided  not  by 
the  District  Judge,  but  by  the  Subordinate  Judge.  The  objection  taken 
therefora  fails.  ^ 

B^ore  Mr.  Jmtiee  L.  8.  Jckckson  and  Mr.  Ju$tice  MiUer. 
NOBOKISTO  KOONDO    (PLAiNTirrj  v,  N AZIR  MAHOMED  6HBIKH 

18*3  ^^jy  OTHBIW  (DkFKNBAKTS).* 

'^^^^•^^'  Bengal  AU  VIII  of  860.  «.  lOi-- Appeal  to  the  High  Couri. 

In  a  suit  for  arrears  of  rent  below  Rs.  100,  an  appeal  lies  to  the  High  Court 
fi-om  a  deoreee  passed  in  appeal  by  an  Additional  Jndge. 

Tnis  was  a  suit  for  recovery  of  Rs.  71-6,  bjing  ths  arrears  of  rent  for  the 
years  1273  (1866)  to  1276  (1869J. 

The  defence  was  that  the  rent  was  at  the  rate  of  Rs.  11-6  per  annum, 
and  that  the  whole  amount  had  been  paid. 

The  Munsif  found  that  the  rent  was  at  the  rate  of  Rs.  14^  per  annum  ; 
that  f  he  defendants  had  failed  to  prpve  their  alleged  payment ;  and  that 
there  was  due  from  the  defendants  to  the  plaintiff  the  sam  of  Rs.  71-6.  Ho 
accordingly  passed  a  decree  in  favor  of  the  plaintiff. 

One  of  the  defendants  appealed  to  the  Judge. 

The  appeal  whas  heard  by  the  Additional  Judge  of  Jessore,  who  found 
that  the  rent  was  at  the  rate  of  Rs.  11-6  per  annum^  but  that  the  alleged 
payment  had  not  been  proved.  He  accordingly  modified  the  decree  of 
the  lower  Court* 

The  plaintiff  appealed  to  the  Higrh  Court. 

Baboo  Mohender  Nath  MUter  for  tho  respondents  took  a  preliminary  objec* 

tion  to  the  hearing  of  the  appeal,  on  the  ground    that,  as  the  suit  was  for 

*  Special  Appeal,  No.  366  of  1872,  from  a  decree  of  the  Additional  Judge  of 
Jei»>re,  dated  the  26th  September  1871,  modifying  a deoroeof  the  Muuuif  of  that 
district,  dated  the  28tb  ^'ovember  187.0. 
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recovery  of  arrears  of  rent  below  "Rs.  100,and  as  the  appeal  had  been  hoard       1873 
by  the  Additional   Judge>  no  special  appeal  lay    to  the  Hif^h  Court  under  "jJ^^^^JiJT* 

^  102,  Bengal  ^ct  YITT  of  1869.    An  Additional  Judge  is  a  District  Judge  Koondo 

under  the  Civil  Courts*  Act  (VI  of  1871),  s.  7,  consequently  no  appeal  lies  »* 

to  the  High  Court.  m1uomB3 

Baboo  Bunaeedhur  Sen  for  the  appellant  was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — ^Thero  was  a  preliminary  objection  in  this  case  that  no  spe- 
cial appeal  lay  under  s.  102  of  Bengal  Act  VlII  of  1869.  That  section  only 
refers  to  cases  tried  and  decided  by  a  District  Judge.  This  case  has  been 
tried  and  decided  by  the  Additional  Judge. 


6U£IKH» 


Before  Mr.  Juaiice  Poniifejc, 

SHAZADA  flfAHOilBD  SUAUABOODEBN  «.  DANIEL  WEDGEBBRRY.  jgyS 

ApYiL  1  &  3, 
Evidence  Act  (/  of  1872),  «.  74  and  Tl^Vroceedin^shettoeen  the  sanie  VartieS  in  - 

another  Butt — Public  Documents — Plaint—  Written  Statement — Judgment. 

This  was  a  suit  arising  out  of  an  alleged  trespass  to  a  certain  drain  which 
Was  stated  by  the  plaintiflp  to  be  his  property.  The  present  defendant  had, 
previous  to  this,  instituted  a  suit  in  the  Miinsif  s  Court  of  the  24-Pergan- 
nahs  against  the  present  plaintiff,  on  account  of  an  alleged  trespass  to  the 
same  drain,  which  drain  the  then  plaintiff  stated  to  be  his  property  ;  the 
Munsif  dismissed  the  suit  on  the  ground  that  the  plaintiff  had  not  proved 
his  title  to  the  drain  in  question. 

Mr.  Kennedy  and  Mr.  PhiUipa  for  the  plaintiff. 

Mr.  Lotoe  and  Mr.  Eoans  for  the  defendant. 

Mr.  Keunedy  tendered  in  evidence  the  judgment  of  thoMunsif  ^nd  submit^ 
ted  it  would  be  au  estoppelyor  at  any  rate  it  would  be  admissible  in  evidence. 

FoNTiFEx,  J.,  admitted  the  judgment,  but  doubted  if  it  Would  be  an 
estoppel.  . 

Mr.  'PhiUips  at  a  later  stage  in  the*  suit  produced  certified  copies  of  tho 
plaint,  of  the  written  statement  of  the  defendant,  and  of  the  decree,  in  the 
suit  in  the  Mansif  s  Court,  and  contended  that  they  were  public  documents 
and  admissible  in  evidence  under  ss.  74  and  77  of  the  Evidence  Act. 

Mr.  Lotoe  objected.  The  written  statement  is  admissible  under  no  cir- 
cumstances, and  the  plaint  is  a  mere  copy. 

Mr.PhUUpa  maintained  that  *ihe  certified  copy  o£  tho  plaint  was  admissible 
under  s.  77  of  the  Evidence  Act,  and  that  the  written  statement  wottld  show 
what  the  issues  were  between  parties,  and  ought,  therefore,  to  be  admitted. 

PoxTrrsx,  J.,  admitted  the  plaint*  but  rejected  the  written  statement. 
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Before  Mr.  Justice  Phcar  and  Mr,  Jueiiee'^hulie, 

1873  SHEIKH  WALLAH  ALLEE  avd  otubbb  (Plaintiffs)  v.  SHEIKH 

March  1.  GULAM  GOUS  (DefundantJ  • 

Laivdhrd  and  Tenant  -Ejectment  of  a  Byot^Onm  ProhandL 

Tbis  was  a  suit  to  recover  possession  of  1  beegah  and  7  oottahs  of  l»nd  in 
Mouzah  Lutchnowtab,ou  the 'ground  tbat  the  former  ticcadar  of  the  mouzah 
had  granted  a  lease  to  the  defendant  for  a  period  of  seven  years,and  that  tho 
period  had  expired.  The  defendant  set  up  in  his  written  statement  that  ho 
did  not  hold  the  land  under  any  lease  from  tho  former  tiocadar ;  that  he  was  a 
kudcemee  rjot,  and  held  under  the  jummabnndee ;  that  he  could  not  now  be 
ousted  ;  and  that  the  kabuliat  filed  by  the  plaintiffs  was  a  fabrication. 

The  Munsiff  found  that  the  kabuliat  was  not  proved,  but  that  the  defend- 
ant had  failed  to  prove  his  right  of  ocoupancy,and  held  that,  when  the  defend- 
ant's right  of  occupancy  was  not  proved,  the  plaintiffs  were  entitled  to 
possession.    He  accordingly  passed  a  decree  in  favor  of  the  plaintiffs. 

On  appeal,  the  Judge  held  that,  as  the  plaintiffs  had  failed  to  prove  tho 
kabuliat,  they  wore  not  entitled  to  recover  possession.  He,aocordingly,dis- 
missed  tho  plaintiffs'  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboos  Moheshchunder  Choiodhry  and  Oopaul  Ohwnder  Mookerjee  for  the 

appellants. 

Moonshee  Mahomed  Yuaoofior  the  respondent, 

Baboos  MoheaJicliunder  Choiodhry  for  the  appellants  contended  that.whon 
the  relation  of  landlord  and  tenant  is  admitted,  and  the  defendant  has  fail- 
ed to  prove  his  right  of  occupancy,  the  plaintiffs  are  entitled  vo  recover. 
Tho  defendant  having  admitted  the  plaintiffs  to  be  the  landlords,  the  onus 
is  on  him  to  prove  that  he  is  entitled  to  retain  possession.  [Phear,  J. — 
What  if  the  defendant  had  said  nothing  ?]  Then,  if  the  plaintiffs  could 
prove  that  they  wore  tho  owners  of  tlie  land,  it  would  be  sufficieut  to  en- 
tillo  thorn  to  recover  possession — Ramdhan  Khan  v.  HaradlhanFaramanick 
(I).  [PuEAU,  J.— The  material  allegation  in  the  plaint  is  that  the  defend- 
ant is  a  tenant,  but  that  his  tenancy  has  expired.]  The  plaintiffs  have  an 
undisputed  right  to  the  land,  and  the  non-existence  of  any  right  in  the  de- 
fendant to  oppose  their  entry  would  be  sufficient  to  entitle  them  to 
recover  —Raja  Sahib  "Prahlad  Sen  v.  Baloo  Budhu  Siiig  (2) 

*  Special  Appeal,  No.  518  of  1872,  from  a  decree  of  the  Judge  of  Sarun, 
dated  the  80th  December  1871,  reversing  a  docroe  of  the  Munsiff  of  that 
dibtrict.  dated  the  16th  June  1871. 

(1)  D  R.  L.  K.,  107,  note.  (2)  2  B.  L.  R.,  P.  C,  111. 
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Moonshee  Mahomed  Yuaooftor  the  respondent  wfts  not  called  opon.  ^873 

The  judgment  of  the  Oonrt  was  delivered  by  Sheikh  Wal- 

'•'hear,  J. — It  appears  to  ub  that  the  decision  of  the  Court  below  i«   correct.  ^ 

The  plaintiffs  sue  to  eject  the  ryot  from  his  holding  aimitting  that  he  is  a  ryot*  Sheiku 
but  alleging  that  he  held  only  for  a  limited  term  of  years  under  a  potta,  and  Oolau  Gous, 
that  that  term  had  oome  to  an  end.  The  defendant  totally  denies  having  given 
the  kabuliat  which  the  plaintiffs  state  that  he  had  given  and  seta  up  that  ho 
had  acquired  a  right  of  oocapanoy.  It  appears  that  the  plaintiffs  failed  to  piove 
the  kabuliat ;  and  on  that  ground  the  lower  Appellate  Coort  has  oome  to  the 
oonclusion  that  the  plaintiffs'  claim  fails. 

It  has  been  urged  before  uh  very  forcibly  that  the  defendant  also  failed  to 
prove  his  right  of  occupancy,  and  that  because  he  had  set  up  this  right  ag^nst 
the  plaintiffs'  claim,  and  had  failed  to  prove  it,  therefore  the  plaintiffs 
were  entitled  to  recover  immediate  possession  of  the  land.  It  appears  to- 
me  that  there  is  no  authority  for  this  position.  Neither  the  case  of  Aari>- 
dhan  Khan  v.  Earadhan  Paramanick  (I),  nor  Rt^  SaMh  TiaMad  Sen  v. 
Sdboo  Budhu  ^ing  (2),  seems  to  be  in  point.  It  is  nowhere,  as  far  as  I 
know,  laid  down  that  a  zemindi^  coming  into  Court  and  admitting  that  the 
defendant  has  been  his  tenant  can  succeed  in  ejecting  him  upon  any  other 
ground  than  that  the  period  of  tenancy  has  elapsed,  or  in  some  way  terminated. 
The  plaintiffs  here  only  sought  to  prove  one  mode  of  termination  of  the  tenancy, 
and  in  that  they  failed.  It  seems  to  me  that  there  is  nothing  whatever  in  the 
ease  to  afford  even  a  augg^tion  in  favor  of  the  plaintiffs  upon  any  other  ground. 
The  defence  set  up  was  not  such  as  to  relieve  them  from  the  obligation  of 
proving  their  case  beoanae  it  admitted  the  tenancy.  I  think  the  appeal  must  b& 
dismissed  with  costs. 


Before  Mr,  Justice  Fhear  and  Mr.  Justice  Oiover.  1873 

AprU  la 

NEPOORAURUT  v,  JURAL*  

MainfenancCt  Order  for—Grimhial  Procedure  Code  (Act  X  of  1 872), as.  53G, 
.  bZ7 -—Mahomedan  haw — Divorce, 

The    following    case   was  referred   nnder   s.  296  of  the  Code   of  Criminal 
Procedure  by  the  Magistrate  of  Pubna : — 
'*  Nepoor  Aurut  prayed   for   and    obtained   an  order  for  maintenance,  on  the 

18th  May  1872,  in  the  Court  of  a  full- powered  Magistrate,  Moulvie  Amiruddin, 
who  at  that  time  declared  that  the  plea  of  divorce  set  up  by  the  husband  had 
not  been  proved. 

"  On  the  20th  Jane  folfowing,  the  woman  petitioned   saying,  that  the  husband 
had  failed  te  [carry  out  the  orders  of  the  Court,   and  the  case  was  made  over 

^  Reference    nnder  s.  296  of  the  code  of  Criminal  Procedure  by  theMagistrete 
of  Pubna. 

(1)  9  B.  L.  R.,  107,  uote.  J2)  2  B.  L.  R.,  P.  0.,  111. 
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Nepooe 

AUBUT 

I'. 

JVBAI. 


to  aiotavie  Abdool  Karim  for  needful  orders  with  regard  to  the  realizatkm  of 
the  money  due.  On  the  23rd  July  the  Monlvie  declared  that,  aa  tSe  husband 
had  divorced  his  wife,  she  was  not  entitled  to  maintenance,  and  thatmainte- 
nance  for  the  child  could  only  be  granted  tiU  be  was  2i  years  of  age.  This 
ordor  has  only  lately  come  to  my  knowledge,  and  I  called  on'the  MonWi  for 
any  explanation  he  might  wish  to  make.  In  his  explanation  ho  has  stated  his 
views,  but  as  it  seems  to  me  they  are  erroneous,  and  his  order  contrary  to  Jaw, 
I  forward  the  records  for  the  perusal  of  the  Court. 

"  In  the  6rst  pUoe,  the  case  was  sent  to  the  Monlvi  for  realization  of  the 
money,  and  not  for  enquiry  into  any  objections  raised  by  the  mnn  on  any  sub- 
ject not  connected  with  paymente  already  made;  secondly,  eren  had  the 
Deputy  Magistrate  been  authorized  to  enquire  into  any  objections  filed,  it  wa« 
not  within  his  power  to  decide  on  the  question  of  the  alleged  dirorce,  inasmuch 
as  that  had  been  already  disposed  of  by  a   competent  Court, 

"  Tho  Deputy  Magistrate  in  his  explanation  states  that  he  did  not  look  to 
the  divorce  alleged  to  have  tnkcn  ^lace  previous  to  tbe  order  of  Monlvi 
Amiruddin,  but  to  that  which  the  husband  in  his  presence  gave  to  the  woman, 
and  which,  according  to  tho  Mussulman  law,  was  good  and  sufficient,  and 
amounted  to  a  change  of  circumatances  which  authorised  afresh  order  from 
him." 


The  judgment  of  the  Court  was  delivered  by 

Pheab,  J. — It  does  not  appear  very  clear  upon  tbe  the  pnpers  which  have 
come  up  to  us  in  thfs  reference  what  precisely  was  the  order  that  was  made  by 
the  Deputy    Magistrate  on  the  second  occasion.     We  understand  that  an  order 
for  maintenance  under  tiie  legislative   provisions,   which  are   found  in  s.   636 
of  the  existing    Criminal   Procedure  Code,   was  originally  made,   and  that   it 
came  before  the  Deputy    Magistrate  for  the  purposes    of  being  eoforced.      It 
appears  from  the  Deputy   Magistrate's   letter  of   explanation  that  he  called   the 
husband  before    him  to  show  cause  why  the  order   should  not  bo  enf oread  and 
that  the  husband  thereupon,  in  his  presence,  divorced  his  wife.    And  we  can* 
not  gather  from  the  Deputy  Magistrate's    statement    what    course ^he  took  at 
this  stage.      He  tells  us  that  he  considered  the  divorce  so  e£Fectod  by  tbe  hua- 
band   was  sufficient   to   relieve  the  husband  from  the  Duty  of  compliance  with 
the    order     of    maintenance.     As  I  have    already   said,  however,  the  Deputy 
Magistrate  does  not  state  in  words  what  formal  order  he  passed.     Now,   it  is 
clear  I  think  that,  as  long  as  any  order  duly  made  under  s.  536,   or  its  formsfr 
ecpivalent,  is  existing  unaltered  by  any  subsequent  proceeding,  it  is  operative, 
and  it  would  be  the  duty  of  the  Deputy  Magistrate,  when  called  upon  by  the 
\vife  in  whose   favor  the  order  was  made,  to  enforce  it.    The  following  section, 
637,  provides   a  mode  in  which  the  person  against    whom  the  order  is  made 
can,  upon  a  change  of  circumstances,  get  that  oider  altered.    And  it  seems  to 
mo  probable  that,  upon  tho  facts  stated  by  ^the   Deputy  Magistrate,  when  the 
husband  in  his  presence  divorced  his  wife,  such  an  alteration  of  circumstancea 
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did  oocar  which  would  jasbify    ihe  Depaty   Magistrate  npon  the   application  of 
the  husband  in  alteoriDfif  the  order. for  maintenazice  in  favor  of  the  wife. 

At  the  same  time  it  Appears  to  me  quite  clear  that  that  chnnge  of  circum- 
stance, even  if  it  were  auoh  as  to  justify  the  withdrawal  of  the  order  of  main- 
tenance against  the  wife  altogether,  would  not  relieve  the  husband  from  the 
necessity  of  obedience  to  the  order  during  the  time  which  had  elapsed  up  to  the 
date  when  and  until  that  change  of  circumstance  had  occurred ;  in  other 
words,  that  the  husband  was  at  any  rate  strictly  bound  to  pay  the  maintenancen 
money  according  to  the  teinnn  of  the  order '  up  to  the  date  when  in  the  Magis- 
trate's presence  he  divorced  his  wife,  as  the  Deputy  Magistrate  says  he  did. 

With  these  remarks,  which  may  serve  as  some  guidence  to  the  Deputy 
Magistrate,  we  direct  that  the  record  be  returned  to  him,  in  order  that  he  may 
take  the  requisite  steps  in  the  matter  and  pass  the  propor  orders. 


1873 


Nepoor 

AURUT 

Jural. 


Before  Mr.  Zustice  Ma^cpherson, 
M0D00800DUN  PAULt>.  DOYAL  OHUND  MULLIOK, 

fiuU  on  Decree  of  Calcutta  Bmall  Cause  Cowni'^CoBtB, 

This  was  a  suit  to  recover  Bs.  777-8,  due  under  a  judgment  and  decree  ot 
the  Calcatta  Court  of  Small  Causes,  which  had  been  obtained  by  the  plaintiff 
against  the  defendant,  as  executor  of  the  estate  of  Cowar  Cally  Coomar 
MuDick  Boy,  deceased.  The  defendant  had  appeared  in  the  suit  in  the  SmaU 
Cause  Court,  and  had  denied  assets  of  s  the  deceased  ;  &nd  the  decree  was 
wholly  unsatisfied  as  appeared  by  the  certificate  of  the  first  Judge.  The 
plaintiff  alleged^  and  proved  by  the  evidence  of  the  defendant  himself  that  the 
latter  was  in  possession  of  immoveable  property  belonging  to  the  deceased 
out  of  which  the  plaintiff's  claim  could  be  satisfied. 

The  plaintiff  prayed  that  the  defendant  as  such  executor  might  be  decreed 
to  pay  to  him  the  amoacit  due  under  the  decree  of  the  Small  Cause  Conrt 
togeth^  with  interest  thereon  and  the  costs  of  the  present  suit,  and  if  the^ 
defendant  shoald  deny  assets,  for  the  administration  of  the  estate  of  the 
deceased. 

Mr.  Lowe  for  the  plaintiff. 

The  defendant  did  not  enter  appearance,  bat  was  called  as  a  witness  on 
behalf  of  the  plaintiff.  * 

Macpbjbrson^  J,,  granted  a  decree  for  the  sum  claimed,  with  interest  from 
the  date  o£  decree  at  the  rate  of  6  per  cent,  and  costs  on  scale  No.  1.  In 
default  of  payment  for  six  months  from  date  of  decree,  the  estate  to  ba 
administered  in  due  course. 


1878 
MoAf  15. 


Attorney  for  the  plaintiff  :  Baboo  Q,  C.  Chunder, 
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Before  Mr.  Juittce  Kemp,    and   Mr,  Ju$tice  Phear. 

1873  THE  QUEEN  v.  BAJCOOMAR  BOSE .• 

April.  29&  30 

Charge  of  a    Jiidgeto    a  Jury-^Bow   io  aum  up  the  Evidence -Vvrdici  of 

Jury -Criminal  Frocedure  Code  {Act  X  of  1872),  #«.  255  &  256. 

See  alao  Mr.  Ghote  (Baboo  Biprodase  Uooktrjee  with  him)  for  Ihe  priMiMr. 

12  B  LB  254 

The  facts  of   this  case    and  the  arguments    appear  from  the  judgments  of  ihe 
Cou't  r— 

Kbhp,  J. — The  prisoner,  the  Deputy  Postmaster  of  Buggohih,  in  Zillah 
Kuddea,  was  suspended  on  the  Snd  of  May  1872.  It  appears  that  the  reason 
of  his  suspension  was  that  he  had  reason  to  find  fault  with  a  subordinate  of 
the  name  of  Jullodhor,  and  recommended  his  removal.  His  immediate  supe- 
rior wished  to  reinstate  Jullodhur,  but  Bajooomar  Bose,  the  prisoner,  objected 
to  this,  and  thia  oonduet  on  his  part  was  considered  to  amount  to,  insubordination 
and  led  to  his  suspension.  Subsequently  to  his  suspension,  his  sucoessor,  on 
taking  charge  of  the  Post  Office  of  Buggolah,  found  that  the  cash  balance  in  his 
hands  amounted  to  Bs,  57.  Of  this  sum  the  prisoner  accounted  for  Bs.  S, 
and  said  with  reference  to  the  balance  of  Bs.  65  that  it  had  been  expended 
by  him  partly  in  keeping  up  a  boat  during  the  inundation  of  1871,  and  partly 
in  paying  the  wages  of  a  railway  peon  of  the  name  of  Sreesh  Ohonder  Pal* 
An  ezpUnation  was  called  for  from  the  prisoner  Bajooomar  Bose,  whiohlhe 
submitted  in  great  detail  to  the  Post  Office  authorities.  In  this  explanation 
he  makes  the  same  statement  with  reference  to  the  Ks.  55  cash  balance  that 
he  now  makes  before  the  Sessions  Judge.  The  Post  Office  authorities,  nob . 
deeming  that  explanation  altogether  satisfactory,  directed  the  Inspecting  Post" 
master,  who  has  been  examined  in  this  case,  to  prosecute  Bajcoomor  Bose.  The 
charges  against  Bajcoomar  Bose  are  under  s.  409  of  the  Penal  Code  of  criminal 
misappropription  of  moneys  which  were  in  his  charge  in  his  capacity  as  a  public 
servant.  The  Deputy  Magistrate  framed  the  charge  under  one  head,  but  iha 
Sessions  Judge,  for  some  reason  which  we  do  not  quite  understahd,  thought 
proper  to  split  it  up  into  three  separate  and  distinct  charges.  The  case  waa 
tried  with  the  aid  of  a  jury,  and  they  convicted  the  prisoner  under  s.  4f09. 
The  Sessions  Judge  has  sentenced  him  to  five  years'  rigorbus  imprisonment. 
The  main  grounds  of  the  appeal  are  that  the  Judge  has  misdirected  the  jury, 
and  that  his  summing-up  is  one-sided ;  that  ho  has  omitted  to  point  out 
to  the  jury  the  evidence  and  points  in  favor  of  the  pr  isooer  ,  that  he  has 
omitted  to  point  out  to  them  the  enmity  which  admi  ttedly  existed  between 
the  principal  witness  Jollodhur  and  the  prisoner  ,  that  with  reference  to  the 
alleged  alteration  of  the  date  in    the  letter,    which  is  marked    J  in  the  book,  ho 

*  Criminal  Appeal,  No.  296    of  1873,  from  an    order    of  the    District  Judge  of 
Nuddeah,  dated  th©  17th  February   lb73. 


QUBKN 
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ought  to  have  pointed  ont   to  the  jury  that  the  prisoner's  caae  was  that  the  1878 

letter  in  qaestion  wa9  despatched  in  September;  that  there  was  no  reason  why  ' 

the  prisoner  shonld  alter  the  date  from  September  to  October,  while  the  body 

of  the  letter  remained  unaltered,  which  oondosWely  shows  that  the  letter  was    Bajcoomab 

despatohed  in  September,  and  not  in  October  ;  and  farther,  that  the  prisone'         X'OSb. 

conid  hftYe  had  no  control  whatever    over  that  lettcr-boqk,   inasmach  as   from 

the  date  of  his  saspension  in  May   1872,  to  the  date  of  his  trial,   many  months 

after,   it  was  never  in  his  custody.    Then  it  is  orged  that  the  Jndge  entirely 

omitted  to  draw  the  attention  of  the  jury  to  the  fact  that  the  prisoner's  case 

was  not  that  he  contracted  with  the  boatmen    directly  with  reference  to  the 

hire  of  the  boat  during  the  inundation,    but  that    the   coutraot  was  made  with 

JuUodhur,  ^and  therefore    the   Judge  was  wrong    in   prominently   calling    the 

attention    of  the   jury   to  the   fact   that  the   prisoner,   instead  of  paying  the 

boatmen,    had  paid   JuUodhur,  and  directing  them   to  take  that  ciroarastance 

|nto  consideration  sr  OTidanoe  against  the  prisoner.     Then,  and  this  is  the  most 

important  error  in  the  summing  up,  and  by  whioh    undoubtedly   the  Judge   has 

misdirected  the  jury  in  a  most  important   part  of  the  case,    inasmuch  as  the 

Judge    has    direeted    the   jury   to    hold    as     conclusive    evideuce    againt    the 

prisoDcr,  the  fact  that  the  books  which    are   admitted    by    him    show    that  in 

January  there  was  no  snch    sum  amounting   to    Rs.  40  aa    cosh  balance    from 

which  the  prisoner  could  have    paid  the   witness    JuUodhur,  as    stated  by  him; 

whereas,  on  referring  to  ihese  books,  it    appears  that  up  to  January  there  was  a 

balance  of  Rs.  43.     There    are    other    minor    omissions    pointed    oat    by    the 

prisoner  fn  the  petition  of  appeal,  but   vre  think  it    sufficient   for    the    purposes 

of  this  judgment  to  notice  the  principal  ones  which    have    been    jitated    above. 

The  petition  winds  'up    with   a   statement   that    the    sentence   of   fire    yeaaa' 

rigorous  imprisonment  is  too   severe  with  reference   to    the    prisoner's  youth^ 

and  on  turning  to  the  answer  of  the  prisoner,  we   find  that  be  is  a  young  man 

of  the  age  of  21. 

Kow    in   this   case,  undoubtedly,    the    summing-up   of  the    Jndge    is    very 
defective,-and  he  has  in  ope  or  two  instances,  and    notably    in    the    instance  of 
i  he  cash  balance  book,  altogether  misdirected  the    jary«,    The    jury  in  this  case 
have  not  been  intelligently  guided  by     the    Jadge,    evidence    has    been   placed 
before  them,  whioh  ought  not  to  have  been  placed    before  them,    and  deductions 
have  been  drawn  from  facts  which  do  not  exist.    The  style  of  the  charge  also 
appears    to  us  to    be   very  objectionable.     The    jnry    are    repeatedly    called  I 
upon  in  the  following  terms  :—"  Do  you  believe  this"  P  "  Can  you  believe  that  rJ 
instead  of  leaving  them  to  judge  of  the  evidence  and   to  decide  what  weight  ir 
to  be  attached  to  it. 

Now  it  is  not  in  every  case  in  which  there  has  been   a  misdirection  to  the 
jury  that  this  Court  will  set  aside  a  verdict  of  guilty,  but   only  in  suoh  cases 
in  which  the  accused  has  been  materially  prejudiced,  or  where   there    has  been  * 
a  failure  of  justice.     In  other  words,  if  this  case  had  been  tried  with    the    aid  of 
assessors,  and  this  Coiu't;  on  appeal,  after  reading   the   whole  of    the    evidence, 
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1873         Bhoald  come  to  the  opinion  that  the  verdict  vas  not  warfanted  by  theevidenooi 

— ~  this  Court  would  be  justified,  nnder  the  ruling  to  be  found  in  the  case  of  Qusen  r. 

QOBKN        ElahiBatt  (1),  to  set  said  theverdiot)  to  direct  the  discharge  of  the  prisoner* 

Rajcoomae    and  not  to   direct  any  fresh    trial.    In  this    case    I  have    very   carefully  gone 

Bos  K.  through  the  evidence,  and  I   think   that  the  prisoner  is  on  that    evidence  entitled 

to  an  aoqnittal.    (Ti\e   learned    Jndge  i>rooeeded  to   examine  the  evidence   and 

continued :--)  on  the  whole  oase»  therefore,  if    this   had  been  atrial    with    the 

Old  of  the  assessors    instead  of  a    trial  by  jury,    we  should    not    think  it    right 

to  convict  the  I'dsoner  upon  this  evidence.    Weg  therefore,    do  not  direct  a  fresh 

trial,  but  direct  that  the  prisoner  be  discharged. 


Phsab,  J.— I  entirely  concur  in  all  that  has  fallen  from  my  learned 
collegue,  Kemp,  J.,  but  I  think  that,  nnder  the  circnmstances  of  the  case,  it 
may  be  as  well  if  I  add  a  few  words,  inasmuch  as  it  very  constantly  devolves 
upon  me  to  conduct  trials  by  jury,  and  it  seems  to  me,  judging  by  the  aid  of 
my  own  expei*ienoe,  that  in  one  particular  at  any  rate  the  trial  of  this  case  in 
the  fifessions  Court  has  not  been  exactly  what  the  law  contemplates.  It  seems 
to  me  that  the  Judge's  charge  to  the  jury  was  not  a  summing-up  of  the 
evidence  for  the  prosecution  and  defence  such  as  is  prescribed  by  the  worda 
of  s.  256  of  the  Criminal  Procedure  Code ;  it  was  rather  as  I  read  it  a 
sustained  effort  at  persuasion,  and  there  was  no  real  endeavor  made  by  the 
Sessions  Judge  to  present  the  evidence  on  the  one  side  and  the  other,  both 
impailially  before  the  jury.  If  I  may  be  allowed  to  say  so  1  think  that  thia 
error  probably  proceeded  from  the  adoption  of  the  narrative  form  of  ehaige* 
It  is  impossible,  I  imagine,  to  put  a  cose  to  a  jury  in  the  narrative  form  from 
beginning  to  end  with  complete  fairness  to  baUi  sides  without  giving  the 
narrative  a  double  shape,  i.  e.,  stating  it,  so  to  speak,  in  the  alternative,  and  I 
apprehend  that  very  few  persons  indeed  are  able  to  do  this  with  any  great 
degree  of  success.  It  is  no  doubt  most  useful,  because  it  saves  time,  that  the 
Judge  should  state  to  the  jury  in  the  narrative  form  so  much  of  the  facts  as 
are  admitted  on  both  sides.  But  whon  he  has  reached  this  point,  it  is  best 
I  think  that  he  explain  distinctly  the  issues  of  fact  which  it  remains  for  the 
jury  to  deteirmine  having  regard  to  that  part  of  the  case  which  is  admitted 
and  to  the  charges  upon  which  the  prisoners  are  tried;  and,  having  made  the 
jury  understand  these  issues,  the  more  convenient  mode  of  summing  up  for 
I  him  to  adopt  is,  in  my  judgment,  to  present  to  the  jury  as  clearly  and 
impartially  as  he  can  a  summary  of  the  evidence  and  the  considerations  and 
inferences  to  be  drawn  from  the  evidence,  as  tbey  bear  both  on  the  negative 
and  affirmative  sides  of  each  of  these  issues.  It  is  impossible  of  course  for 
any  Judge  to  state  every  item  of  evidence,  or  to  draw  the  attention  of  tho 
jury  to  every  fact  which  has  been  deposed  to,  but  he  can,  without  difficulty, 
give  them  a  summary  of  the  leading  points  of  tho  evidence  and  the  con- 
siderations   and  inferences  to  be    drawn  from    it  on  the  one  side  and  on  the 

(l)B.L.  R.,Sup.Vol.,4o9» 
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other.    He  may  if  ho  thinks  fit,    under  the  last  olaase  of  8,  256,  at    the   saino        1873 
time  express  to  the  jury  his  own  opinion  as  to   the  facts:  but  that  is  a  very 


different  tfaii^   indeed  from  that   which  the  ^Sessions  Judge  has  done  in  this        Q^ibn 

cascThe  Judge  has    not,  as  I  read  his  charge,  simply  expressed  his  opinion,    Bijcoqmh 

and  then  left  all  the  evidence  fairly   before  t  he  jury  on  the  one  side,  and*  on  the        Boss. 

other,  for  thorn  to  Jndfce  of  it  by  the  aid  of  his  opinion  if  they  chose  to   avail 

themselves  of  it.  Bat  he   his  ende  woared,   I    tbink-^that  at  any  rate  is  the 

impressoB  which  his  charge  is  given  me — from   first  to    laet,  to  persuade  the 

jury  to  take    the  partionlar    view  of  the  facts  and  of   the    inferences  from  the 

evidence     which  he  himnelf  kns  taken  and  drawn,  and  indeed  he  has  left  them 

no  loop-hole  for  taking  any  other   view.  This  is  not  only  not  in  accordance 

with  the  enactment  of  the  code  of  criminal    Procedure  as  I  understand  it^  but 

I  think  it  is  «  course  calculated  in    the  mofnssil  to  withdraw    altogether  from 

ihe  jury    the  actual  decision  of  the  case.  Probably,  in  other  tribunals  than  a 

mofassil  Sessions  Court,  it  might  lead    to  exactly  the  opposite  result  to  that 

which  I  suppose  was  desired  by  the  Sessions  Jndg^,  that  is,  it  would,  in  such 

a  case  as  the  present,  lead  to  the  o  )posite  view  bein^  adopted  by  the  jury,  and 

so  would  cause    an  acquittal  to  become  to  instead  of  a  conviction-     I  concur 

i/ritk  the  decision  pronounced  by  Kemp,  J. 
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lOOOMPLTCE  »         AS&Noto- 

Sm  ETiDBNes  Act*  ss.  30»  133; 

AUvv.MJjN  X        »•«  t««^  •••  •••.  ••«  »*^  f««     «KH^ 

£fM  MOETSAMB  IV  FbSSlBiaoS.. 

ACCTRSnON  ^  .M  M.    40e. 

Sm  Al&vtiov. 
AOGITSED  MSOBASaED  BY  MAGI.'^TRATE^  FOWBR  0^  SES- 
SIONS COURT  TO  ORDER  COMMITTAL  OF       281^ 

8es<jnaB:sja»  Fu^cbmjsb  Gobb»  b,  -106^ 

AC)T^1835-Vm      .,,  M.    13ft 

'  See  Salb  of  STiB-TBiurBB  fob  ABBBibBs  or  Rbvt^ 

mntm  !■■■  lo3t^— XXXII       ...  •••  •••  ••«  •««  M«        352 

SmBuFE   F6B  OG!»nUBUTIDB. 
•*"^""lo4o     xLilX         ••«•  •••  •••  !•#  ««t  iM       1^ 

See  RBUAiQUs  Ei^jjowmbbt. 
1850U-IX    £fee  SKiU4.  Caube  Coubi  Acx. 


Sm  JUBIBDIOCIOB  <NF  OALCVttA,  SHALL  CaUBB  GoUBl;. 
■■■■"■"^^"■^iXill      •■•  ...  t**  ••«  •♦♦  ••♦    *^1 

Sm  Jubisdiciiob* 

1858— XXXV-^l4ena^i6--6^<»r<iia»--JiroW^6^e     fty    de    facto 

ChMii!d%an^Neee§eUy—Begtdaiiom  X  of  1793^  F  c^  1799, 1  qf  180Q» 
XVII  of  1806,  #■  X7II  of  1806.  ».  8— ^To^ice  o/  Fotecloeure.] 
A  Hindoo^  bein^  a  Itinatic,  may  be  posseBsed  of  property,  althoagh 
he  cannot  take  it  by  inhentaoce.  All  dealings  witn  soob  property 
to  be  bindxi^  most  be»  effected  by  a  guardian  or  manager  duly 

•appointed  by  the  sapreme  civil  autkority ;.  and  since  the  passing 
of  Act  XXxv  of  1858,  a  guardian  or  manager  can  only  be 
appointed  in  the  special  manner  prescribed  by  that  A6t.  A  da 
mcto  manager  can  nave  no  greater  powers  than  one  duly  appointed. 
Wh^re,  therefore,  the  mother  of  a  hinatic,  who  had  not  oeen  so 
appointed,  mortgaged  his  estate  without  *tha  previous  sanction  of 
the  Courts  the  mortgagee's  suit  for  foreclosnre  was  dismissed, 

Thb  Coubt  or  Wabds  v,  Kupulmub  Sing  ..  ...        •  ...    364 

"^^^  ^Xln^Hindu  Seeident  nnd  domiciled  iH  OaictUtaf  Majority  of  J] 


The  age  of  majority  of  a  Hindu  resid^it  and  domiciled  in  the  town 
of  Calcutta^  a^  not  poBst)ssed  of  any  property  in  the  mof;]aB8il,  is 
the  end  of  fifteen  years.  , 

Eally  Cburb  Mullicb  v.  Bhuggobutty  Ghubn  Mulucs  •••    23l 

—1859—7111,8.2 ^ ...    20a 

See  Rbs  Jubicaiia. 
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ACT--1859-VIII,  B.  5  

See  JuBiBDicnov 

— — —     I  a    7 

t  "*  '   •••  t*»  ••»  »•■  ^^ 

See  Hindu  Widow. 
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fifce  Sbcuritt  for  Costs. 


See  PBoMiBsoaY  Nois  sndobbsd^  bt  Ivbolthh. 
^""""^1  "•  ■■•J'*'  ■         •••  •••  ...  .», 


Paj^fr 

••• 

241 

•  •• 

1 

Apt, 

25 

Ap^ 

2$ 

•»« 

6» 

See  SUPBBINTSNDBNCB  OP  HieB  CoB'Bn 

">  8.  200*-Decree  for  the  Ferformance  of  a  parti" 


ctdar  Act  hy  tJie  Jvdgment- debtor — Execution^] 
Bhoobun  Mohuv  Mondul  v.  Nobih  CmrvDBR  ITdllub    App.      1^ 
-;  88.  232,  235.  245.  248,  272,  ^,  281         .^  ...    2\4 


See  EzBCUTiov. 

88.  235    &    240— Esectctun^— Pmoto   Afienatioh,'] 


The  prohibition  against  private  alienation  of  attached  property 
corrtained  in  s.  240,  Act  YlII  of  1859,  reUites  only  to  alienation 
which  would  affect  the  creditor  who  obtaiiied  the  attachment. 

Abund  Lall  Da.b8  tr.  JuLLoDHUR  Shaw    .^  ...  ...    134 

b.  239~Sennce  vf  prolnbU<mf    Order  69  afMug 


U  to  WaU  of  Dwelling  ■house.'] 

•     GoBIND  OuUNDBR  DuTT  v.  KhbRODB  CHUBDK&MmBIl,     App^      1^ 

',  8.  260— Ebe<n*<ion  -Purdbojer— Jiencimi.]    A  talook 


in  .possession  of  a  mpjligagee  was  put  up  for  sale  under  an  execu- 
tion against  the  mortgagor,  and  waB  bought  by  A  in  his  own 
name,  but  benami  for  the  mortgagee.  A  obtained  a  certificate  as 
purchaser,  and  was  put  formally  in  posseBsion,  the  mort||agee 
remaining  in  actual  posseseion.  Held  (reyersing  the  decision  of 
the  High  Court,  that  b,  260  of  Act  VIII  of  1859  is  to  be 
cobstrued  strictly,  and  that  no  suit  would  lie  by  A  against  the 
mortgagee  to  redeem. 

MussAUUT  BuHUVs  KooNwua  V.  Lali^.Buho&be  Lall       ...    15^ 


'y  ss.  280  &  ZSl—ExeGutwfi^Schedule.'i 


J.  F.  Watbins  v.  Rajah  Bohkkmbk  Bullub     3.».  App-       11 

■               Haintif.'i    S.  281     of    Act  VIII  of 

1859  does  not  apply   to   a  plaintiff    in  custody  for  the  costs  of 

a  suit. 

«[k  be  Eduljbb  T^uttonjbb         •••  ...           •••  App.     27 

9  88. 376  &  378                     ,»,  ,^            ,„  „,    15l> 
See  Reytisw. 


X^Act  XI  of  1859-fifaZe  m  jEoBeefUum  of  State  of  2>e- 
eeased^^Decree  Infer  Partes.^  A'  sued,  under  Act  X  of  1859,  the 
widow  of  Z,  as  widow  of  Z  and  guardian  of  Z's  bou«  for  arrears  of 
rent  due  dy  Z.  He  obtained  a  decree  in  1862  against  the  widow  ad 
Z's  representative,  but  it  was  d^lared  that  Z*s  son  was  not  liable  on 
the  ground  that  he  hnd  been  adopted  into  another  ibmily.  In  a 
reguUur  suit,  A  obtained  a  decree  aeclaring  Z'b  son  to  be  the  heir  of 
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Page 
his  natnral  father  Z.  Certain  estates  of  the  deceased  were  then, 
in  1 867,  put  ap  for  sale  ander  Act  XI  of  1859,  in  execution  of  A's 
decree  for  rent,  and  A  became  the  purchaser.  Thecertificate  stated 
that  the  sale  was  of  the  right  and  interest  of  the  widow,  and  thafr 
it  took  place  under  the  decree  in  the  regular  suit.    B,  the  holder 
of  a  prior  decree  for  rent  against  Z,  having  failed  to  obtain  execu- 
tion  against  the  same  property,  then  sued   A  itnd  Z's  son  for  s 
declaration  that  he  was  entitled  to  sell  the  piopeisty  on  the  ground 
that  it  had  come  to  Z's  son  as  Z's  heir,  and  that  only  the  interest 
of  the  widow  (who  had  no  interest)  had  been  purchased  by  ^  •  Held 
(reversing   the   decision  ol  the  High  Court)  A   was  entitled  to 
the  property. 

Tne  case  of  laaan    Chunder    Mitiet    v.  Bukih    Ali   Soudagur 
approved  of. 

Thx  Gbnsral  Mahagsr  op  tbb  Baj  DnKBUNOAn  und^b  tbb 
Court  of  Wakd&  v,  Mahabajab  Coom ab  Bamafut  Siko    ...  294 

ACT— 1859— XI  ...  ^  ^.  ^.  294 

See   Act   X  Of  1859. 
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See  Suit  ?ob  Ehab  Posssssion. 

t  s.   »8 


••• 


See  Bengal   Act  Vlll  or  1869,  s.  52. 
■     ,  8.  106  ... 


■•• 


See  Salb  of  Sitb-tbnvrb  roB  Abkeabs  of  Bikt. 
,  s.  112 


••• 


•.. 


See  BBN6AI.  Act  Y;I  of  1862» «.  lOk 

■Alv  ...  *•• 

See  BxLiGions  Endowment 


••• 
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App.     2 

...  ld» 

398  Note 
...    19 


"  >  s.  1,  d,  9— Dei  oreden  Afeni^^remh  of 
Contraci.'\  Whore  a  broker  was  sued  for  a  balf^nce  of  account,  hia 
liability  being  based  on  the  receipt  of  a  del  credere  Goinini6sion» 
held  that  the  suit  was  for  breach  o£  contract  within  the  meaning 
of  cl.  9,  s.  1  of  Act  XIV  of  1859,  and  the  period  of  limitation 
must  be  calculated  from  the  date  of  the  last  item  in  the  account* 
The  contract  not  being  in  writing,  the  suit,  which  was  brought^ 
more  than  three  years  from  such  date,  waa  barred. 

Okoob  P&iisaud  Bustoobex  v.  Mussajcut    Fool  Kocaiabee 


Dabbe 


4»» 


-,  S.  1,  CL.    16 


S0«   Act  TV  of  1869,  8, 17. 
,  ss.  19,  20 


»»* 


»». 


See  Limitation. 
,8.  20 


*•* 


»»• 


...301 

...  101 
258,  361 


See  LiuitaTIok. 


— 1861— V,  8, 17— Ortier  ofeoMCuHve  Nature.']  The  High  Court, 
while  considering  that  an  order  by  a  Magistrate  prof  essine  to  act 
under  s-  17  of  Act  V  of  1861  was  illegal,  refused  to  interfere,  on 
tne  ground  that  the  order  was  one  of  an  executivre  nature. 

In  the  matieb  of  the' Petition  ofBouoman  Sirkab  App. 


i 


ACT— 1861— IX        .*.  ...  .^  ♦  .•*       12& 

£f6a  €h7AKDIAV  AND  WaBD^ 

— — —  I        XXIIIf  B.  11       •••  ••»  •••  ..4.  •-•       Sw 

See  BtovoA^L  Civn  CouBn  Act»  s.  22*. 

iSfee*  RBAiBTEATioir  Act.,  s^  76. 
XXV.  See  Gumikjll  Pbocbdukk  GbDi, 
■■  1866'^XX,.  8>  2  „■  ,,,  ,.,  ..4  •••       19S 

580  JuRISDfCTtOV  OP  OALGirTIA  SxiAB  GaUSS  ^URT. 


•,  88. 18,  SO,   lOO'-^BeffidraHon'-  PVw^i]    A  mort- 


gaged a  tank  in  1889  to  the  plaintiff.  The  mortgage  was  never- 
regicrtered.  A  in  l8678otd  the  tank  to  O,  and  exeentod  a  deed  of 
sale  thereof.  The  deed  of  sale  was  duly  registered,  and  C  had 
been  ever  since  in  possession  under  it.  The  praintiff"  sued  A  on* 
his  mortgage,  and  m  that  snit  0*  interrenea  and  was  madie  » 
defendant.  A  did  not  appear  in  the  salt.  SMj  that  C  having 
registered  his  deed  of  sale,  and  being  in  possession^  his  titl«  was^ 
g<wd  against  theplaihtiff. 

Qmja  Sing  v.  QinShari  Sing  distiiigaished. 
SooBHARitic  Bbvttachabjbe  V,    Odhot   Chtjndsb  Buvdo« 

PAOHITA  ...  •••  •••  •••  •«•  •••  38(V 

-,  B&  40,  50 — BegieWaUon^PfibrUyt] 
MoFUz£L  HossEiv  V,  QohAM  Ambiah  ...  .,«       381  Noto* 

.1869 -rV,   8.  n—Asi  XZV    of  18594  •.  1,  eL  lei-Odnofwren* 

JvdJSfments  Ofk  FaeU^Gonfirrnation  hy  High  Oowrt  ff  Decree  of 
DMnd  JiJLdige.^  Act  Xlf  of  1859 ,  s.  1,  cL  16,  does  not  apply  to> 
daivorce  siiits^. 

A  decree-  ef  »  Blgb  Cbnrt  oonfitming   the  decree  by  a  didtfi6t 

Jhkdge  fordissolmtion  of  marmge  reversed,  so  far  as  itraff doted  the- 

oo-vespondent  and  condemned  him  in  costs.    The  cifsamstanee» 

of  the  case  took  it?  oat  of  the-  general  rule  not  to  reverse  the  oon- 

carreo^  findings  of  two- Courts  on  a  question  of  fact. 

WitLUM  Hat  v,  WiLLUit  Gordon  .m  .--.  ..*  301 

— ^— 1871— VI,s.  22.  iS^ee  Bbhoal  CnriL  ConBT»  Act; 

■I  YIII.  See  EBftisfBATiDft  Act;  ^ 


-1872—1.  See  Eviobncb  Act. 

X.  iSWOiuiciKAL  Pbogbburb  Codc; 


OP  STATE  345. 

See  JuRisDicTioK  <«BBiTisa  Municipal  Goubtl! 
.WRONGFUL       4  .-.  434 

See  C^anciNAL  Pbocbdusx  Codb,  bs.  62, 282. 
ACTION,  CAUSE  OP  ...  * 122 

See  Jurisdiction  of  Hioka  Court. 

ACTS   DONE  UNDER    POWERS    CONFERRED   BT    THE 

LEGISLATURE  ^  24 

See  Jurisdiction. 
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ADa^OUENMENT  FOB  OONVaMBNCB  OF  GOUNSBL,  AFFI- 
DAVIT PILBDAFPBR  ...  ...  ...  ...    57 

606  MOVBT-BBCILISE  IN  SXTVi  TOR  F0B%CL08UEE  'OB  8AL«. 

ADMISSIBILITY  OiT  AFFIDAVIT  FILED  AFTEB  ADJOUEN- 

MBNTFOaOMIVENIBNCB'OFCIOUNSEL...  ...    ^57 

See  M6NBT-PSC&EX  in  Suit  vob  Fobsolosvbi  «k  Sale. 
ADMISSION ...  ...  ..         Ap{>.     2 

See  EVIDENCE  Act,  s.  2,  il.  k. 
•^■"■""■•■^"^^"^  •*.  .*•  ...  ••«  •••»  «..  sroo 

See  ExTDBNCX  Aor,  ss.  13,  21,  &  32. 
ADOPTION   OF    MAHOMBDAN   BBLIGPION  FOR  PUBPOSB 

OF  MARRIAOB  ...  .„  ...  ...  125 

See  GuABBiAN  akb  Warb. 
AFFIDAVIT,  ADMISSIBILITY  OF  ...  „,  ...    67 

See  MoNEY-BBCBKi  IN  Suite  fob  Fobeclosube  ob  Sals. 

AFFRAY      ...  ...  •••  ...  •»»  •••  **** 

Sdd  Gbiminal  Pbocebubb  Cqbn>  b.  68» 
AGENCY     ...  •.«  ...  •.•  •%%  •••  205 

See  ByiDBNCE* 
AGENT,  BEL  GEEDEBB  ...  ...  ..,  '  ...     15 

§66  Act  XIV  op  1859,  s.  1,  oL  9, 
AGREEMENT     TO     BBOBIVB     PAYMENT     BY     INSTAL. 

MENTS  ...  ...        •      ...  ...  A4)p.    28 

See  BzECTJTioN  of  Dbcbse. 
ALIENATION  BY  DE  FAQTO  GUABDIAN—JTeoeMi/y.] 

GuNOA  Pershad  v.  Phool  Sing  .,.  ...  368  Note 

. FATflBB     ...  .    ...  ...  ...  183 

See  H{NDU  Law.  «    * 
,  GIFT  BY 


••t 


See  Hindu  Widow. 

,  PRIVATB         ...  ...  ...  ...  134 


See  Act  VIU  of  1859,  ss,  235, 240. 

ALLtrVION-^DOumoM^ili^reiton— i^Zo^  XI  of  1825,  «.  4.1 
Wh^re  a  obur  formed  in  the  middle  of  a  river,  and  was  settled 
with  A,  and  hy  the  recession  of  the  river  new  land  appeared, which 
was  really  a  deposit  on  the  ancient  site  of  B's  land,  though  adher- 
ing to  the  char,  it  was  held  to  be  B*s  land. 

The  first  role  established  by  s.  4,  Regulation  XI  of  1825,  docs 
not  apparently  contemplate  land  other  than  that  commonly  kno^n 
as  atinvion  viz,,  land  gained  bv  gradual  and  imperceptible  accre- 
tion, i^e^ii^cremefUwn  latene  of  the  Civil  law.  There  ia  no  express 
provision  in  the  Begnlation  for  the  case  of  land  which  has 
Deenlost  to  the  original  proprietor  by,  the  encroachment  of  tbe  sea 
or  a  river,  and  wbwb,  alter  diluviation,  reappears  on  the  recession 
of  the  sea  or  river,  and  there  is  nothing  to  take  away  oi^  destroy 
the  original  proprietor's  right;  snch  a  case  is  to  be  determined  by 
the  general  pxinoipleg.  of  eqQity  and  ioatioe  wdor  tbc  Still  ml^ 
contained  in  .8. 4* 
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A  title  founded  on  the  origmal  ownership  and  id^entification  of 
land  reappearing  is  to  be  confiued  primd  fiteie  to  the  reformation 
On  that  site. 

The  cases  of  MtMsamut  Imam  Bandi  v.  Buirgovtnd  Ghoae^ 
Lopez  V.  Mculdanniohan  TJiak%r,  and  EckovDri  Sing  v.   Biraldl 

Seal  commented  on. 

NoGBiTDER  CfiUNDBR  GOOSS  V.  MaHOXED  EsOF        •••  „,  40d 

APPEATj      ...  ...  ...  •••  •»•     •  •••  290 

See  BsNGAX.  OiviL  Oouats  Act,  b.  22. 
Execution'^iiriedicUon.'] 
Raillmooo&a  Sahot  v.  Bxjnath  Lall  ..,  ..,  291  Note 

TO  HIGH  COURT      ...  ...  ..,  App.    29 

See  Bengal  Act  YIII  or  1869^  s.  102, 
APPEARANCE,  OONFISOATION  AFTER ...  ...  App.    14 

See  Criminal  Peocedurb  Codb»  ss.  183,  184. 
— -^ OF  PERSON  AGAINST  WHOM    PROCLAMA- 
TION ISSUED,  TIME  FOR  ...  ...  App.    U 

See  Crikinal  Proceburb  Codb,8s.  183, 184. 
APPLICATION  FOR  REVIEW  ...  ...  ...  ...  361 

See  Limitation. 

ARRBAR  OP  RENT.    See  Sale  of  Sub-trnurk  for . 

ARREARS  OF  RENT,  S  A  LE  FOR.    See  S alb  for  Arrears  of  Rbnt. 
ATTACHMENT.    See  Prioritvof  Attachment,  Effect  of. 

.CONCURRENT   ORDERS   FOR.  IN  DIFFER- 

ENT  DISTRICTS  ...  ...  ...  ...  214 

See  Execution. 
■■  OF  FUND  BY  CREDITOR  ...  ...  444 


••I  ... 

See  Attorney's  Cdkis, 

WITHOUT  SAIj*  ..,  '...  ...214 


••«  t.*  •*. 

See  Execution. 

ATTORNEY'S  COSTS— Lten  on  Snm  recovered  by  OlieM^AUach^ 
meni  of  Fund  by  creditor.']  Ihc  plaintiff  obtained  a  decree 
agsiinst  the  dciendant ;  bat  before  satisfaction  of  the  decree,  the 
amoant  of  the  decree  was  attached  in  the  hands  of  tlie  defendant 
by  a  third  person  who  had  obtained  a  decree  in  a  suit  a^inst  the 
plaintiff.  On  an  application  by  the  attorney  forthe  plaintiff  that 
the  defendant  mi^ht  bo  ordered  to  pay  to  him  his  cost  of  suits  out 
of  the  sum  which  nad  been  attached  in  the  defendant's  hands,  and 
on  which  the  attorney  claimed  to  have  a  lien,theCourt  held  that  the 
attorney  had  a  lien  for  his  costs  on  the  sum  so  attached,  but  that 
th^  only  order  it  could  make  was  an  order  to  the  defendant  not  to 
pay  the  sum  attached  to  any  one  without  notice  to  the  attorney. 

The  Nawab  Nazim  of  Bengal  v^  Hebralall  Sbal  •••  44^ 

BARRISTER^St«8pendion— JHfaliM  AninMie.']  An  order  of  aHip^h  Court 

suspending  a  barrister  from  practice  for  five  years  set  aside  on  tho 

ground  that,  although  there  had  been  grave  irregularity»therc  was 

90  mdlua  animus  to  show  an  intenti^tt  tjO  commiti  a  fraudulent  act. 

^»  r^  Tuotti»  NfiWZOK '     «.|  III         .    Ill  ••»'  ?9 
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BBJSTAMl  ...  ...  ...  „.    169 

Bee  .Act  VIII « 1869,  s.  360. 

BENGAL  ACT,  1862,  VI,  s.  10-JW^W  of  a  Co-eharer  io  Measure* 
menir-Aci  X  of  1859,  «.  lia— Ben^ctZ  Ad  Till  of  1869— JK^W 
of  a  Co- sharer  io  THstrain.1 
MooLooK  Chund  Mukdul  v.  Modhoosttdok  BACHadPUTTT    398  Note 

i »l869,Vni       ...  „*  ...  898  Note 

See  BsKGAL  Act  VI  oi  1862,  s.  10. 

sBS,  25, 37, 38        .*.  ...  ...    897 


8ee  Bight  of  Shabxholdeb  nr  LA|rD  to  MBAStmtttnrT. 

-,  8.  52— Jl4J«  X  of  1859,  «.  78— Dtaere* 


iionary  Potoer  of  a  Coutt  to  stay  Execution  of  a  Decree  for  Eject- 
ment.'] The  Court  has  discretion  to  etay  execution  on  other 
pounds  than  those  on  which  it  is  bound  to  do  bo  under  s»  52  of 
Act  VIII  of  1869  (B.C.). 

Bao  Banxbrah  y.  Bamnath  Ssaa...  ..,  App. 

',  B,  lO^-^Amfeaiioike  Migh  €ouri.2 


In  a  suit  for  arrears  of  rent  below  Be.  100,  an  appeal  lies  to  the 
High  Court  from  a  decree  paased  in  Appeal  by  an  Additional 
Judge. 

NoBoKisTo  EooirDO  Y*  Na2i&  MahoKbb  Shkekb*.,  App.      80 

Spedat  Appeekl.^    In  suits 


for  reoovery  of  rent  below  Bs«  100,  a  special  appeal  lies  to  the 
Bigh  Court  from  the  decision  in  appeal  oy  a  Subordinate  Judge. 
MooNSHEE  Mahomed  M unoor  Me^  r.  Bbbbmuttt  Jtbunbb,  App.      29 


'■  1870,  UI—Decree  inmefered  io  the  Mooneye 

Cowrtfor  Execution^] 

lbs  THB  M&TTBB  OF  Bajcboovoxs  Bahdobabhta    ...      App.      21 


Trimefefr  of  Xlecfee.] 


Ik    THB    MAtTBB  09  THB  FSTIllOV  :0F   S.  M.  JuOeODOXBA 

Dasskb  ..«  ...  .»•    App.  22  Note 

CIVIL  COITRTS  ACT  (VI  of  1871),  8.  22-Hrvmdic«o»~ 

A^edl—Executum-^Act  XXIII  of  1861,  s.  11.]  The  appeal  firom 
an  order  of  a  Subordinate  Judge  directing«zecution  to  issue  lies  to 
the  District  Judge,  and  not  to  the  High  Court,  where  the  amount 
claimed  in  a  suit  is  under  Bs.  5,000,.although  the  amount 'sougbt 
«  to  be  recovered  in  execution  has,  by  the  addkien  <if  interest  since 
decree,  grown  to  a  eum  exceeding  Bs.  5,00«). 

MUSSAHUT  BuZIA^rJOTE  KoOBB  V.  BaX  DaS8         ...  ..«      290 

BIGAMY  ...  .M  ...  ...    125 

See  Guardian  and  Ward. 

BOND,  SUIT  ON  JOINT  ...  ...  ...  ...    200 

See  Bis  Judicata.  « 

BREACH  OF  OOMTBACT         ...  ...  i..  ...      15 

See  Act  XIV  of  1859,  b.  1,.  cl.  9. 

rTHB  PEACE         ...  ...  ...  ...    441 

See  OBtuDrAL  IPsocAkdubb  OeDS,  B8«  ttt»  882. 

BBITISH  MUNICIPAL  OOUBT.  ^ee  JjQJU^DiCTioir  of  -*-^. 
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BURTHEN  OF  PROOF         ...  ...  ...        1,19,85,    205 

See  HinBU  Widow.    See  Rbltoicvb  Evdowxekt. 
Bee  GuRADiAjr.    See  Eyidbkcb. 

CACfiAS  ...  ...  ...  •••     117 

See.  Pebbkttion. 

CAUSE  OF  ACTION  \..  ...  ...  ...    m 

See  JuKisDicnoir  of  ^igh  Court. 

CHARGE  OF  A  JUDGE  TO  A  JURY— How?  io  sum  up  the  Evi- 
dence— Verdict  of  Jury-^Criminal  Procedure  Code  {Aei  X  of 
1872),  M.  255  ^  266. 

The  Quebn  v.  Rajcoomak  Bosb     ...  ...  App.      36 

CHATTELS,  GOODS  AND       ...  ...  ...  ...    448 

See  Smaxx  Cau^e  Court  Act,  90. 58,  88. 

CHILD,  CUSTODY  OF  ...  ...  ,.,  ...    125 

See  GUABDIAK  avd  Wabd. 

CLAIM,  SUM  ADDED  TO  LEGAL,  FOR  PURPOSE  OF  GIVING 

JURISDICTION  ...  ...  ...  ...    193 

See  JuBiBDTCTioK  Of  Calcutta  Sicall  Caube  Court. 


OVERVALUED  FOR  PURPOSE  OF  (JIVING  JURIS- 


DICTION •..  ...  ...  App.      2a 

See  High  Court's  Act,  b.  15. 

CLIENT.  LIEN  ON  SUM  RECOVERED  BY  ...  -    444 

See  Attobvbt'b  Costs. 

COMMENT  IN  NEWSPAPER ...  ,..  „.  ...      ?! 

See  Libel. 

COMMITTAL  OF  ACCUSED  DISCHARGED  BY  MAGISTRATE, 

POWER  OF  SESSIONS  COURT  TO  ORDER  ...  ...    285 

See  CfiiMniAL  Pbocbbubb  Code,  b.  296. 

COMMITTEE,  ENGLISH  ...  ...  ...  ...      79 

See  MooVBifF,  Disubbal  qp. 

COMPLAINT  ...  ...  ...  App.      26 

See  CRiMprAL  Procbduee  Code,  s.  67. 

COMPROMISE  ...  ...  ...  ...      35 

See  Guardiar. 

CONCURRENT  FINDJNGS  ON  FACT,  REVERSAL  OF  35,  45 

'  See  GuARDiAR.    See  MA.H0MEDiR  Law. 

JUDGMENTS  ON  FACTS  ...  ...    301 


See  Act  X  of  1869,8.17. 

ORDERS  FOR  ATTACHMENT  IN  DIFFER- 


ENVDISTRIOTH  ...  ..,  ...  ...    214 

See  ExxcuTiov, 

CONFESSION  ...  f,.  ...  App.       2 

See  EviDEVCB  Aor,  a.  6,  il.  k. 

— ^ BY  PRISONER  WHEN  ADMISSIBLE  AGAINST 

00-PRISONER  ..,  M.  ...  ...    453 

See  Eyidbxcb  Act,  8. 80* 


Page 

CONFESSION, OKBDIBILmr  OF  ...  ...    3a2 

See  EviDifiiiCE. 


OF  GUILT       ...  ...  ...  ...    332 


SeeEviDXENCB. 


— r , PBIBONKE  ...  ...  455  Note 

See  EVIBS5CE  Act,  ss.  30, 138. 

> • ^UNDBB  THREAT  ...  ...  App.       1 

See  EviDBKGB  Acr^s.  24. 

CONFIRMATION  BY  HIGH  COURT  OF^DECRBK  OF  DIS- 
TRICT JUDGE  ...  ...  '...  ...  ...    301 

See  Act  IV  op  1869,  s,17. 

CONFISCATION  AFTER  APPEARANCE...  ...        App.        U 

See  Crikival  Procbou&b  Coin,w.  183, 184 

— r — BY  GOVERNOR  OF  FOREIGN  STATE  ...    345 


See  JuBisDicTioN  op  British  MuinciFAL  Court. 

CONTRACT^  BREACH  OF         ...  ...  ...  ....      1? 

See  Act  XIV  op  1859,  a*  1,  Ch.  9. 

BY  MINOR  ...  ...  ...  ...      57 

See  Minor. 


'. ^MADB  BY  GUARDIAN,  RATIFICATION  OF       ...    324 

See  Guardian  and  Inpant. 

CONTRIBUTION.  SUIT  FOR    ...  ...  ...  App.      25 

See  Suit  por . 

CONVENIENCE  OF  COUNSEL.     See  Monrt  dbcrbb  in  Suit  for 

PORSCLOaURB  OR  SaLB. 

CO-PRISONER. CONFESSION  BY  PJIISONEB  WHEN  ADMIS- 

SIBLB  AGAIIjrST  ...  ...  ...  ...    453 

See  Etidbncb  Act,  s.  30. 

CORROBORATIVE  EViDENOB...  ...  ...  445  Note 

See  EviDBNGX  Act,  bs.  30, 133. 

CO-SHARER,  RIGHT  OF.  TO  DISTRAIN  ...  ...  398  Note 

See  Bbnoal  Act  VI  of  1862, 8. 10. 

_! — _. MEASUREMENT  398, 401,  403  Note 

See  Bbnoal  Act  VI  of  1869,  a.  10 

COSTS.  See  Atiornsi'  a  Costs. 

■  'in  ...  ...  ...  "^PP*  2'^ 

See  Suit  on  Dxcbsb  op  Calcutta  Sxau*  Causk  Co^t. 
— — ,  SBCUBITY  FOR.  Su  Sbourjtt  poe . 

COUNSEL,  CONVENIENCE  OF  ...  ...  ...      57 

See  MoNXY-DBCRxx  IN  Suit  fob  FobbgIiOsurb  or  Sale. 

COURT,  DISCRETIONARY  POWER  OF,  TO  STAY  BXECU- 

TION  OF  DBCRB»  FOB  EJECTMENT  ...  App.       2 

See  BBNeAL  Act- YUI  of  1869,  b.  &2. 
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GOUBTS  ESTABLISHED  BT  BOYAL  OHiJlTSB  ..,  ...    lOl 

See  Limitation 

OBEDIBILITY  OF  CONFESSION  ...  ...  ...    332 

See  EviDBNGB. 

CBBDITOB,  ATTACHMENT  OFFBBED  BY  ...  ...    444 

See  Attobnbt'b  Cosn. 


— BIGHT  OF  FIBST  ATTACHING  ...  App.        9 

See  PbIORITT  of  ATTAOHKlKTiEffECf  Of. 

CBIMINAL  PROCBDimE  CODB«(Act  XXV  o?  1861).  b.  e«, 
— Bival  Hdts  —  Power  of  Magistraie'-Iiiot — Jffiray*']  A  Mb^fo 
trate  has  power.nnder  b.  6S  of  Act  XXV  of  1861,  to  prohibit  a 
particular  landholder  from  holding  a  h4t  on  a  particular  spot  on 
a  particular  day,  at  least  for  a  temporary  period,  if  he  is  Batis- 
fied  upon  rjaB<)nAble  grounds  that  tne  order  is  likely  to  prevent  i 
or  tends  to  prevent,  a  riot  or  an  affray. 

In  t^  uAtrBti  Of  THB  FBTrricnr  or  BTKUStRAM  Shaha  Bar    434 


SB.  62, 


282 — Power  of  Magietrttte — Brecuk  of  the  Peace — Wrongful  Act  J] 
Under  s.  282  of  Act  XXY  of  1861,  a  Magistrate  can  prevent  a 
person  from  doing  a  wrongful  act,  but  not  one  which  the  person 
may  lawfully  do.    It  was  not  intended  that  a  person  should  be 

Prevented  by  a  Magistrate  from  exercising  his  rights  of  property, 
ecause  ancM/her  person  would  be  likely  to  commit  a  breach  of  the 
peace  if  he  did  so. 

In  THB  XATTBB  Of  THB  FbTITIOH  Of  EaSHKCHUKPSB  DobS       ...      44l 


■»   iMil 


B.  67 


— Complofn^— l>f«t»i«aal  wvthovi  Enquiry^ 

Im  tub  uattbb  oar  thb  FEmrioir  or  Baohoo'Fabibau      App.      29 


-,  SB.  183 


8r  184  —  Time  for  Appeanmee  of  Pereon  against  whom  Pro* 
damMiioniiiued — Appearance  after  Time  fixed— ConfUcation  aJUr 
Appearance,'] 

In  thjb  xattbb  of  the  Petition  gv  Bakhbhobe  Sbdi    App.     14 

"-^f  SB.  255, 256,  App.      36 


See-  Ohaboe  of  JxTBeB  to  Jubt. 


(Act  X  of  1872,)  8.  296— Potoer 


of  a  SeesioM  Court  to  order  VwMhUM  of  Aecueed  diecharged  hy 
a  Magistrate.']  An  order  by  a  Judge,  under  a.  206  of  Act  X 
of  1872,  directing  a  Magistrate  to  commit  an  accused  person,  who 
has  been  discharged  at  a  preliminary  eoqmiy,  to  iake  his  trial  in 
a  Court  of  Session,  must  specify  the  particular  act  constituting  the 
offence  charged.  The  Judge  cannot  direct  a  committal  for  off eneee 
witk  which  rae  aecused' was  i\i  no  way  charged  before  the  Magis- 

tr&tfi 

THBQUEBNV.TABUCKNATtt'MOOKBEJM  ...  ...    4185 

,  B.  425— 2Vt»2 


ofFkMt  of  JTntitmiuhMse  of  Miwd.'i 

TsE  QuBBir  ▼.  ^BEMoo  iU?.WAJ^  alias  Bhbk  Sha  App.      1 0 

r,  88*  536|  537  App.      ^3 


Bee  MAiNVBEAXCtt,  OmUXlofi. 
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CrsTODY  OF  CHliD 

See  0UAEPIA5  AKD  WahP. 

CUSTOM,  EVIDENCE  OF  FAMILY 

See  EviOfiircB  Ac?,  as.  13,  2l»  32. 

DAMAGES,  MEASURE  OP 

Sea  JuAisDicTioN  at  Beitish  MuyiciPAli  Cotrat* 

DEBT,  PAYMENr  OF,  OUT  OF  PROFITS 

See  Paatnkksuip. 

DEBTOR,  PROPERTY  OF 

See  Pbio&ity  of  ATTACHitENt,  Effect  of. 

DEBUTTER 

See  RELiGiots  Ezhjowment. 

DECEASED,  SALE  IN  EXECUTION  OF  ESTATE  OF 
See  Act  X  of  1859. 

DECREE.    See  Suit  on  Dbob£b  op  SXAiib  CXdJSBt  Cdtr£7.  See  BxBCir* 

TIOH  OF  — — . 

''^■^■'■^■■^       a*.  '•<•  •«*  •••  tt-0        5J4J,       ^Oo 

See  JuBisDiCTiox.    tSee  Limitatiov. 


•  ••  M* 
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125 

•  •• 

263 

»•• 

345 

»t* 

312 

App. 

9 

•  *« 

19 

«»« 

294 

-AND  EFFECT  OP  NOTE  APPENDED  TO  DECREE 


VARYING  ...  ...  ...  ...      67 

See  Monsy-decb:be  in  Suit  fob  Fo{i9oix>8nBB  ob  Sale. 

— ,  EXECUTION  OF         ...  ....  ...  .,,    101 

See  Limitation. 

— .  ,       ._  .^  ^,.  259  Not© 


•     -  .••  fM  «.« 

See  Limitation. 

i*~ FOR  EJECTMENT,  POWER  OF  COURT  TO  STAY 

EXECUTION  OF...  ...  .».  ...  App.        2 

See  Bengal  Act  VIII  of  1869,  s.  62. 


PB^FORMANOB   OP   PARTICULAR   ACT  BY 


JUDGMENT-DBbTOit         ...  ...  ...  App.      12 

See  Act  ViU  of  1869,  b.  200. 


^,  INTER  PARTES.         ...  ...  ...  .;.    294 

See  Act  X  of  1859. 

OF  DISTitfCT  JUDGE,  CONFIRMATION  OF,  BY 


HIGH  COURT 

See  Act  IV  of  1869,  s.  17. 

— ,  PROCEEDING  TO  ENFORCE  .., 
See  LiMiTATioi^.*  * 


■>-M     ■ ,  SETTING  ASIDE  PART  OF 

See  BtJPEEINTENDENCm^  OF  HlOH  GOUBT. 


•  «« 


... 


•  »« 

...    301 

* 

•  .  • 

XOl,    361 

•  4.1     68. 

••.   App 

.  ^2  Note 

i^»n^f 


.,  TRANSFER  OF 

See  'BkNGAL  Ac*' III  of  1870. 

TRANSF<£ftRSl»  70  MOQKSIFF'S  GOtTB^  FQIt  MX* 


I . 


ECUTION  ...  ...  ..,  in  Apqp. .   21 

See  HAngal  Acf  III  Of  1870. 
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DE  FjLCTO  GUJLEDIAN.    See  Alievatiov  by  — «-. 

DEFENDANTS  WITH  SBPAEATK  LIABILITY  ...259    Note 

See  LiKiTATiov. 

DEL  OEEDBRB  AGENT  ...  .„  ...  ...      15 

See  Act  XIV  of  1869.  s   1,  cl.  9. 

DELAY  IN  REPUDIATING      ...  m.  .«   326,  327  Note 

See  Minor,  Coxtaact  bt. 

A  GUARDIAN'S  ACT     .m  ...    324 


See  GuABpiAir  aud  I97akt, 

DENIAL  OP  LANDLORD'S  TITLE  ...  .,.  App.       5 

See  Suit  fob  Koab  Po^sBsmoir. 

DILUYION  ...  .,.  ^,,  .,.    ^06 

See  Alluvion. 

DISCRETIONARY  POWBR   OF  COURT  TO   STAY  BXEOUr 

TION  OF  DECREE  FOR  EJECTMENT  ...  App.        2 

See  Bengal  Act  YIII  of  1869,  s.  62. 

DISINHERITING  OP  SONS    ...  '    .„  .,.  871    Note 

See  Hindu  Law. 

»  ■      SONS  „.  ».,  ...  ...    267 


See  Hindu  Law. 
DISMISSAL  OF  MOONSIFF.    See  Moonsiff,  D^sipssal  of. 

WITHOUT  ENQUIRY  ...  ...  App,     86 

See  Cbuunal  Paocbdukx  Goob,  b.  67« 

DISTRICT  JUDGE,  CONFIRMATION  BY  HIGH  COURT  QF 

DECREE  OF  ...  ...  ...  ...    301 

See  Act  IV  of  1869,  s,  17. 

DISTRICTS,  CONCURRENT  ORDERS  FOR  ATTACHMENT  IN 
DIFFERENT  ,,,  ...  ...  ...    214 

See  EjpscuzioN, 

DIVORCE  „.  ...  ..,  ,..  App,     33 

See  Maintenance,  Ordsb  FoRf 

DObUMBNT  EXBCUTBD  BY  PURDAH  LADIES  ...    206 

iSee  Btidbnce. 

DOCUMENTS  NOT  IN  EVIDBlfCB  BEFORE  SESSIONS 

JUDGE  . .  ^M 

oee  Eyidence. 

■  »*     ,  PUBLIC  ...  ,„  ^,,  App.     31 

See  Evidence  Act,  bs.  74,  77. 

DOWER  .  ,  .  ,  *« 

See  Mahouedan  Lait. 

DWELLING-HOUSE,  SBRVTOB  OP  PROHIBITORY  ORDER  BY 
AFFIXING  IT  TO  WALL  OF  .„  ...        .  App,     12 

See  Act  Vni  OF  1869,  8,  239.  •  ^^     * 
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EPPBOT  OP    NOTE    APPENDED    TO  DECREE    VARYING 

DECREE  ...  ...  ...  •»»  ...      57 

See  MoHBYr]>«CKi9  is  Suit  for  Forbclosukb  oe  Sale. 


PRIORITY   OP  ATTACHMENT.    See  Pbiouty  op 


Attachicxkt. 

EJECTMENT,  DECREE  FOB,  POWER  OF  COURT  TO  STAY 
EXECUTION  OF  ...  ...  ...        App.         2 

See  Bbjtgaj:.  Act  VIII  or  1869,  s,  52. 

OF  RYOT  ...  „,  ...  App.      32 

See  LANBiOiU)  41ID  Tbmabt. 

ENCUMBRANCES     ..  ...  ...  .,.  ...    139 

See  8aJ,E  Ot   SUBrTBKiniB  ?0B  A&BB4B  Of  R£]$T. 

ENDOWMENT.  See  Riligious  Endowmbbt, 

ENGLISH  COMMTTTEB  ...  ...  ...  ...      79 

See  MooVBiPF^  Di83CIbsal  or. 

82  Note 


•••  »•• 


See  MooNsiFF,  Djsxissal  of. 
■"    liAW  ...  ...  ».»  ..»  •••    31- 

See  Pabtvbbs&if      ...  ...  ..•  ...    212 

ENQUIRY.  DISMISSAL  WITHDUT        ...  „.  App.      26 

See  Cbjhikal  Procbbubb  Code,  s,  67. 

EQUITY  OF  REDEMPTION— &»Z«—Ii^iic«ion.3 

Bam  LocfiUN  Sibkar  v.  6.  M.  Kahikbb  Debbs  ...  60  Note 

ESTATE  OF  DECEASED^  DECREE  IN  EXECUTION  OP      ...    294 
See  Act  X  of  1^9, 

EUROPEANS  ...  ...  ...  •..  ...    117 

fifeePRBEMfnoK. 

£  VIDENCE-^Cot^Mmon  o/  OuiU'^^OredfhilUy  of  Gonfeeeion^Bocu- 
menu  not  in  Evideriee  before  Seasiona  Judge."]  The  words  actually 
used  by  an  accused,  who  is  raid  to  have  confessed,  ought  to  he 
ascertained.  The  Court  should  not  except  merely  the  conclusions 
at  which  the  witnesses.deposing  to  a  coni!ession,them8elve8  arrived 
from  the  answers  which  the  accused  gave  toquestioas  pat  by  them. 
^  Where  an  accused  makes  two  distinct  statements, — tne  one 
amounting  to  a  confession  of  guilt,  Iheotker  repodiating  guilt,^if 
the  one  statement  is  taken  agouMit  the  accused,  the  other  also 
must  be  taken,  for  what  it  is  worth,  in  his  favor.  The  Court 
ought  to  weigh  well  the  relative  credibility  of  the  two  statements 
before  it  accepts  the  one  in  paef evmoe  to  tliA  other. 

Documents  which  were  in  the  record  sent  x^p  by  the  Magistrate, 
but  which  were  not  put  in  ,evi4epoe  bef  or.e  the  Session  Ji^^ge, 
were  looked  at  because  they  told  in  favor  of  the  prisoner. 

Thb  Quibn  v.  Soobjak    ...  ...  ..•  m.    332 

EssecuiUan  of  DooumuU  hy  Fwrdah  Ladiee^Agency-^ 
SiMTtheti  of  Proof]  The  plaintiff  sought  to  make  two  purdah 
ladies  liable  ofi  a  documetit  i^bich  he  alleged  had  been  executed 
by  a  thiid  person  as  their  agent.  Held  (reversing  the  decision  of 
the  High  Court),  strict  proof  of  the  agency  must  be  given. 

MtJSSUMAT  AZ2XZOOBI884.  ▼»  hk^SO^  EHAIT  m«  •••     ^^^ 


tit  GB^NBBAL  INDKX. 

EVIDENCE  ACT  (I  o£1872),b.  «,  il.  K-Jdwiwtfon— Ocm/eatuw.] 

The  Qub&n  y.  Macdovald  ...  ...      '    App.       2 

■  ,  SB.  13,21,  CL.  1,  &  8.  32,  CL.  y—Eelevayit 

Fact— Evidence  of  Family  On$poin-^St(aemeHt  in  Writing  hf  a 
Party  to  the  Suit  xclio  is  dead— Admission*'}  In  a  suit  to  eatabhth. 
tUe  existence  of  a  familjr  pafltonou  Ulq  plaintiifa  offered  in  evideocQ 
a  deed  containing  a  recital  tnat  the  custom  of  the  family  was  oa 
alleged  in  the  plaint,  and  a  covenant  to  do  nothing  contrary  to 
it.  The  deed  was  executed  before  action  bix)tight  by  the  present 
plaintiffs,  ap.4  also  by  a  plaintiff  who  had  di^  sin^e  the  'nstitii- 
tion  of  the  suit  and,  as  the  plaint  alleged,  by  ''a  considerable 
majority"  of  the  family,  but  tlio  defendant  was  not  a  party  to  it. 
Hdd,  that  the  deed  waa  Admissible  as  evidence  oii  behalt  of  tiie 
plaintiffs,  though  they  cottld  themselrftB  be  called  as  witnesses ; 
out  that,  though  admissible,  the  custoxfi  aa  a^ainat  thodefend- 
ant  must  be  proved  aliunde* 

HU&BOMAJH   MULUCK  V.  NlTtAJTUND  MUtXTGK  ..•'  ^     2C3 


,  8,  2i^ Confession  under  Tlireat  made 

for  purpose  other  than  te  extort  Confession-^ 

The  Quebn  v.  Hicks.    .«  ,^  ♦»,  App. 

-,  a.  ^—Confession  of  a  Prisor^  iehmi 


admissible  against  Co-prisoner-— Trial  hv  Jtary.]  Td  render  the 
confession  of  one  ]>risoner  jointly  tried  witjx  another  admissi- 
ble in  evidence  against  the  latter,  it  must  appear  that  that  con- 
fession implicates  the  confessing  person  substantially  to  the 
same  extent  as  it  impHoatea  the  poraon  agaiaat  whom  it  ia  to 
be  used,  in  tbq  commission  of  the  c^nue  lor  which  the  prisoners 
are  being  jointly  tried. 

The  QVEfciff  v.  Bxlat  Ati  ...  ...  ...    4521 


•,  aa.  30  A  133— Con/e««ton  of,  op^  Prif 


softer  tclien  admissible  against  another — Accomplice— 'CovTohora' 
five  Emdence.'] 

Tux  QiTKBisr  T.  MoHsaa  Bnwjk»       ^..  ...  465   Note 


V  aa.  74  ir  77'^^rof^edings  heiw6en  the 


8afne  Parties  in  OM^iher  StUt'^PuoUe  Documents— PlaisU^WrU' 
ten  Siatement—JtidgmenL^ 

BEBUY  ...  «M  ...  '^V*        31 

,  COUROBOftATIVE  ...  ...  455    Kote 

^  See  Evidence  Act,  aa.  30, 133. 

■  SOW  TO  bum:  tip  „.  .„  App*      3G 

See  Cbabov  of  Jvidob  fo  Jubt. 

.        »  OF  FAMILY  CUSTOM         ...  .^  ,^     263 

.  See  Etidkncb  Act,  aa.  13. 21, 32» 

feXEGUTION  ...  ...  ...       App.    11,12 

'See  Act  Vin  (n  IB5»,  ast  ^0  akix  281 ;  fiOO. 

134,  159,  258 


•*4  •••  •«• 


Sse  Act  TUt  or  I359«  «s.  235 10  2iD|,  ?m.  ie^  Likitation. 

~  ^.  ^i  .M  2al:Note 

iSeeApPEAiN 


■♦ 
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EXECUTION— Secitnfi/  hy  Manager^Act  Vllt  of  1859.  98,  232, 
235,  ^  245,  248—272, 284— 287— -4«acAmen<  vnth(y&t  ScOe^Oon- 
current  Ordera  for  Att(ichment  in  different  TkatrictB*]  The  plain- 
tiff, as  manager  of  the  estate  of  her  nosband,  a  lunatic,  obtained  a 
decree  and  attached  and  became  the  purchaser  of  the  lands  of  the 
def  endiULt  in  execntion  of  the  decree*  The  Judge  required  her  to 
give  security  for  the  proceeds  of  the  sale  before  he  would  allow 
actual  possession  to  be  given  to  her.  The  sale  was  confirmed,  but 
several  months  elapsedl>ef ore  she  found  security,  and  meanwhile 
the  same  lands  were  attached  and  purchased  l^  other  creditors 
under  another  decree  against  the  said  debtor*  and  possesion  was 
given  to  them.  Held  (reversing  the  decision  of  the  Higb  Court), 
the  title  of  the  plaintiff  must  prevail*  The  security  was  ordered  for 
the  protection  of  the  lunatic  against  ims8pT|ropiation  by  his  man* 
ager ;  it  was  not  a  proceeding  affecting  the  iuagment-debtor.  The 
second  sale  ought  not  to  have  been  ordered  or  confirmed. 

Under  the  Oode  of  Civil  Procedure,  property  may  be  attached 
without  view  to  immediate  sale. 

A  Coart  has  power  to  send  itn  decree  for  concurrent  exectition 
into  several  places,  although  in  its  discretion  it  may  refuse  to  exer- 
cise such  power. 

Saboda  Pkosaud  MiTUCK  y.  Lutchmsipvt  Smr  Doofiua  ...      214 


DECEEK  TBANSFBEBD  TO   M00N8IFFa 


COURT  FOR  ...  ...  ...  App.      21 

See  BsN&AL  Act  Act  III  ov  1870. 

— OF  DECREE  ...  ...  ...  ...    101 


See  LiiaTATiov. 

259  Note 


See  Limitation. 

'  ■■  *  Agreement  to  receive  Paynneni  hy 


Instalments.'] 

Chundek  Nath  Misse&  y.   Ooit&bs  Komul  BhuttachaR' 
JBB  ,„  ...  ...  App.      28 

FOR  EJJiOTMENT,  POWERS  OP 


COURT  TO  STAY  ...  ^.  ...  App. 

See  Ben&al  Act  YIII  of  1869,  s.  52. 


OF  DOOtTMBNT  BY  PUR1>AH  LADIES  ...    205 


See  EviDBKCK. 


,  SALE  IN,  OF  ESTATE  OF  DECEASED     ...  294 

See  Agt  X  ov  1859. 

FACT,  C;ONCUBRENT  FINDINGS  ON,  BBVERSAL  OF        ..•      45 

See  Mahombdan  Law. 

*  JUDGMENTS  ON     ...  ...         ^    .•.    301 


See  Act  lY  or  1809,  n.  17. 
.  OF  UNSOUNDNESS  OF  MmD,  TftlAL  OF  App.     10 

See  OfilMIKAL  PROOBDtTKB  CODB,  8.  425. 

-,  RELEVANT  ...  ...  ...  ,..    263 

See  EviDBNCE  Act,  bb.  13,  21,  &  32. 

-,  REVERSAL  OF  CONCURRENT  FINDINGS  ON     ...      35 

See  GUABDIAK. 
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FAMILY  CUSTOM,  EVIDENCE  OF        ...  ...  ...    263 

See  EviDXNCB  Act,  as.  13,  21,  &  32. 

FATHEE,  ALIENATION  BY    ...  ...  ...  ...    183 

See  HiKDtr  Law. 

FINDINGS  ON  PACT  CONCTJBRENT,  REVERSAL  OF       ...35, 45 
See  GuASDiAK.    See  Mahoudah  Law. 

FORECLOSURE.  NOTICE  OP...  ...    364 

See  Act  XXXV  oj  1858. 


OR  SALE.    See  Movet-becreb  nr  Suit  foe 


FOREIGN  STATE,  CONFISCATION  BY  GOVERNOR  OF    ...    845 
See  JuEisDiCTiov  or  fiaiTisH  Municipal  Court. 

FRAUD  ...  ...  ...  ,..      35 

See  GuARDUV. 

FUND,  ATTACHMENT  OF,  BY  CREDITOR  ...  ...    444 

See  Attoknbt'b  Costs. 

GIFT  ABSOLUTE  TO  WIDOW  ...  ...  ...    267 

See  HiKBu  Law. 


BY  ALIENATION  ...  •..  ...  „,        1 

See  Hindu  Widow. 

GOODS  AND  CHATTELS.     See  Shall  Cause  Court  Act,  bs.  58, 
88,448. 

GOVERNOR  OP  FOREIGN  STATE,  CONFISCATION  BY    ...    345 
See  JuRisDicTiOK  o?  British  Municipal  Court. 

GUARDIAN  ...  ...  ...  ...    364 

See  Act  XXXV  op  1858. 


.    See  Alibnatiok  by  de  pacto  — — . 

Infant-^Cofnpromise — Burthen  of  Proof^Fraud^Be' 
vereal  of  Ooncwrrent  Findings  on  Fact."]  It  is  not  incnmbent  upon 
a  guardian  to  oontest  erery  claim  made  against  the  infant's  estate. 


The  Judicial  Committee,  reversing  the  finding  of  the  Courts 

eta  by  a  d 

claim  agamst 
his  estate  for  debt  after  sixteen  years,  the  plaintiff  having  failed  to 


below,  refused  to  set  aside  a  compromise  (oonfinned  by  a  decree  of 
Court)  bj  the  former  guardian  of  the  plaintiff  of  a  claim  against 


prove  that  the  suit  was  fictitious,  and  the  compromise  fraaduient 
and  collusive. 

Ba3oo  Lbkeai  Rqt  ▼.  Bi^Boo  Mahtabchumd     ...  ...     35 


AND  INFANT— 6fa{6  hy  Guardixm^Delay  in  repu^ 


diaiiiig  a  Qnardian*3  Adii-^BoHfiMtum  of  Contraetmaae  by  Qwur- 
dian.']  Mere  delaj  on  the  part  of  a  irard,  after  attainment  of 
majority,  in  repudiating  an  alienation  made  by  his  guardian,  can- 
not be  treated  as  a  ratification  of  the  guardian's  act,  but  only  as 
evidence  of  ratification. 

Raj  Nabain  Deb  Chowdhbt  v.  Eassee  Chuhdbe  Chowdhet    334 


WARD-'Custody  of  Chad-^Aci  IX  of  1861— 

Beliyion^Adoption    of    Mahomedan  Beligion  for  purpoee  of 
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Marriage — Bigamy— Special  Leave  to  appeal.']  A  child,  the 
offspring  of  a  Christian  niarriage,  was  living  after  her  father's 
death  under  the  protection  of  her  mother.  A  married  man,  a 
Christian,  came  to  live  with  her  mother,  and,  in  order  to  legalize 
their  intercourse,  he  and  tbe  mother  became  Mahomedans,  and 
were  married  in  Mahomedan  foim.  About  three  yeai's  after, 
when  the  child  had  attained  the  age  of  fourteen,  some  of  her  rela- 
tives  applied  for  and  obtained  an  order,  under  Act  IX  of  1861  that 
tbe  girl  be  removed  from  the  guardianship  of  the  mother  and  her 
second  husband  and  placed  under  a  Christian  guardian.  The  girl 
deposed  that  she  wlsned  to  remain  with  her  mother  and  to  become 
a  Mahomedan.  Special  leave  havinsr  been  given  to  appeal  to  the 
Privy  Council,  the  order  was  upheld. 

Qucere, — Whether  a  marriage,  according  to  Mahomedan  rites, 
between  a  marvied  Christian  man  and  a  Christian  woman,  both  of 
whom  became  Mahomeclans  in  order  toieflect  the  marriage,  is  valid. 

Helen  Skinner  v.  Sophia  Evbuna  Okde         ..•  ...    12^ 

GUARDIAN,  MORTGAGE  BY  DB  FACTO  ...  ...    864 

See  Act  XXXV  op  1868. 

GUILT,  CONFESSION  OF        ...    332 

See  DviDENCE. 

HATS,  BIYAL.    See  Ckiminax  Frocedujb^  Code,  ss.  62, 434. 

HEIR  1 

See  Hindu  Widow. 

HERITAGE,  OBSTRUCTED     ...  ...  ...  ..     183 

See  Hindu  Law. 

HIGH  COURT.    See  Jxjbisdiction  op^^.  See  Sufsbintendencb 
op . 


V  «  V 

See  MooNsiPF,  Dismissal  of. 


*•• 


•,  PLAINTIFF  EBSIDING  OUT  OF  JURISDIO- 


m         ■  ■  n 


-,  POWER  OF.  TO  GRANT  REVfEW  OF  ORDER 


COURTS  ACT  (24  A  25  Vict.,  c.  104).  b.  15— OTa^w  over^ 


19 


—.APPEAL  TO  ...  ...  App.      30 

See  Bbvgal  Act  VIII  op  18«9,  a.  10ft. 

•,  CONFIRMATION  BY,  OF  DECREE  OF  DIS- 


TRICT JUDGE  301 

See  Act  IV  of  1869,  s.  17. 


TION  OF  ...  ...  ...  App.      25 

See  Sbcubity  for  Costs. 


REFUSING  TO  ADMIT  SPECIAL  APPEAL    ...  ...    155 

See  Rbtuw. 


valtted  for  purpose  of  giving  Juriediction.] 

In  the  mattbb  op  the  Pbtition  of  J.  P.  Wisi    ...         App.      20 

HINDU  hAW^MUak9kaTa^lnheritanee'-'Suceean(m.']  A  brother's 
daughter's  son  sncoeeds  as  heir»  nnder  the  Mitakshara)  in  the 
absence  of  nearer  heirs. 

MnssAMui  DooBGA  Bdxi  y.  Janaki  Pbbshajo    ,„  •«.    841 
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HINDU  LAW'-Mitahshara'-Son's^PrapeHy^AUenaUon  6y  Father^ 
Obabiicted  HeritageJ]  In  execution  of  a  decree  aginst  A.  a  Hinda, 
liying  under  the  Mitaksfaara,  big  right,  title,  and  interest  in  a 
certain  property,  part  of  which  he  had  acquired  as  heir  to  his 
nephew  and  cousin,  was  sold.  A  suit  brought  by  A*8  sons  to  obtain 
possession  of  their  shaore  of  the  property,  on  the  ground  that  the 
debt  for  which  the  sale  was  held  had  not  been  incurred  under  a 
legal  necessity,  was  dismissed  so  far  as  it  related  to  the  part  of  the 
property  which  A  had  inherited  collaterally. 

According  to  the  Mitakshara,  a  son  cannot  prevent  alienation 
by  his  fatherof  property  which  the  latter  has  inherited  collaterally. 
The  restriction  upon  the  father's  power  of  alienation  only  applies 
to  the  grandfather's  property. 

Baboo  Nuhd  Cooxab  Lall  v.  Movlvie  Bazbsooddsbn  Hos- 

SBllf  ..f  •••  •••  ••>       XOO 


Witt — DinnherUing  of  Son$] 


BooPLiLLL  Khstzrt  v.  Mohika  dnTftBi  Rot        ...  271  Note 

Qift  ahiolfUe  to  Widofi^-^DimihherUmg  of 


Sons.']  A  Hindu  died,  leaving  a  widow,  two  infant  sons,  and  a 
daughter,  and  haying  made^  a  wdl  in  English,  of  which  the  follow- 
ing is  the  material  portion :— "I  give,  devise,  and  bequeath  unto  my 
wife  LD  and  her  heirs  and  assigns  for  ever  all  m^  realaad  person, 
al  estates  and  effects,  and  do  appoint  my  said  wife  sole  executrix 
of  this  my  will."  Seld  (reversmg  the  decision  of  l^cpherson  J,) 
that  the  wife  took  an  absolute  estate  with  full  power  of  alienating 
the  property,  and  not  merely  as  trustee  and  manager  for  the  infant 
sons. 

It  is  not  necessary  that  there  should  be  an  express  declaration 
of  the  testator's  desire  or  intention  to  disinherit  his  sons  if  there  is 
an  actual  gift  to  some  other  persons  expressed  in  clear  and  unequi- 
vocal  words. 

Pbosunno  GooifAB  Ghosb  v.  Ta&suckhath  Sikkab  ...    267 


RESIDENT  AND  DOMICILED  IN  CALCUTTA,  MA- 


JORITY  OF  ...  ...  ...  ...    231 

See  Act  XL  op  1858. 

WIDOW— u4Mena«o»,  CHfi  hySewerHaner^Praetioe^Heir 

-^Sister'a  Sonr-Act  VIII  of  1869,  ».  7-^M(»igagB  by  Widow^ 
Burthen  of  li'roof']  By  the  Mitakshara,  a  male  descendant  in  the 
fifth  decree  from  the  great  grandfather  of  the  progpositua  succeeds 
to  the  exclusion  of  the  sister's  son. 

A  Hindu  widow  executed  deeds  of  gift,  in  which  her  late  hus-  * 
band's  mother,  the  nearest  reversioner,  concurred.  After  the  death 
of  the  widow,  but  in  the  lifetime  of  the  mother,  the  next  presum- 
able reversioner  sued  to  set  aside  the  deeds  and  for  possession. 
Heldf  that  the  suit  was  good  so  far  as  it  sought  to  set  aside  the 
deeds ;  and  the  mother  having  died  before  decree,  that  no  objeo- 
tion  osuld  be  taken  to  the  suit  on  the  ground  that  the  decree  gave 
possession  to  the  plaintiff. 

Such  suit  was  held  to  be  no  bar  to  a  second  suit  by  the  same 
plaintiff  to  set  aside  a  mortgage  by  the  widow  and  the  mother  of 
the  deceased  of  a  portion  bithe  property  which  was  the  subject  of 
the  first  suit,  although  in  that  suit  the  property  was  described 
as  subject  to  the  mortgage,  and  the  name  of  the  mortgagee  was 
mentioned.  The  true  test  of  the  application  of  £.  7  of  Act  V  III  of 
1859  is  whether  therehas  been  asplittiBg  o£  the caase of  action. 
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The  burthen  of  proving  the  necessity  £or  a  mortgage  by  a  Hindu 
widow  rests  on  the  mortgage,  where  that  necessity  is  disputed  by 
the  next  heir. 

KoO£R  GOLA-B  SiKG  V.  EaO  KuEUK  SiK&  ,.,  ...  1 

HUTS,  TILED  ...  448 

Bee  Siuix  Cadsx  Coubt  Act,  8b.  58,  88. 
INFANT  „.  ...     35 

See  GuABniAV. 


-.    See  Guardian  a»d  Ikpaitt. 


INHEBITANOE  ...  ...  ...  ,..    341 

See  HiBDU  Law. 
INJUNCTION  ...  ...  ...  ...    241 

See  JuaisDicffioN. 

eo  Note 


•••  ••! 


See  Equity  op  Rsi>euption,  Salb.  of. 
INSOLVENT,  PRQMISSOBY  NOTE  ENDORSED  BY.  See  Pro- 

MISSORT  NOTB. 

INSTALMEiSTS,  AGREEMENT  TO  RECEIVE  PAYMENT  BY 

App.      28 

See  ExBGUTiov  o?  Dscrsb. 
INTEREST  ...  ...  ...  ...  ...    352 

See  Suit  for  Coktribution. 
"  I-—  ...  ...  ...  ,,,  358  Note 

See  Suit  for  Coftributidv. 
IRONICAL  PUBLICATION       ...  ,..  ...  ,„      71 

See  Libel. 
JOINT-BOND,  SUIT  ON  ...  ...  .„  ...    200 

See  Res  Judicata. 
JUDGE,  CHABQB  OF,  TO  JURY.    See  Oharob  op  Judge  to  Jury. 
JUDGMENT  ...  ...  ..*  ...  App..    3l 

See  Evidence  Act,  ss.  74,  77. 

JUDGMENT.  DEBTOR  ...  ...  ...  App.      12 

See  Act  Vm  of  1859,  s.  200. 
JUDGMENTS  ON  FACTS,  CONCURRENT  ...  .*.    301 

Sea  Act  IV  OF  1869,  s.  17 
JURISDICTION         ...  ...  ...  ...       82, 291  Note 

See  MooKsiFF,  Dismissal  of.    See  Appeal, 
■  ...  M.  ...  .!.  68, 79,290,    44S 

See  Superintendence  of  Hioh  Court.  See  Moonsipf, 

Dismissal  ov.    See  Bsnoal  Ciyil  Courts  Aci»  s.  22 
See  Small  Cause  Court  Act,  as.  58,  88. 
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JURISDICTION— Le«fer«  Patent,  1805,  el  12-Aet  VIII  o/1859. 
s.  5  -SuUfor  Land ^Nuisance-^ Acta  done  under  Powers  confer rfid 
by  the  Legislature -Beg.  I  of  l%U-Act  XLII  ofl^bO-Land 
taken  for  public  Purposes— Injunction — Decree — Time  to  abate 
Nuisance — Liberty  to  apply."]  The  plaintiffs,  the  owners  and 
occupiers  of  a  house  and  premises  in  Howrah,  sued  for  an  injuno* 
tion  to  restrain  a  nuisance  caused  hy  certain  workshops,  forges, 
and  furnaces  erected  by  the  defendants,  and  for  damages  for  the 
immry  done  thereby. 

The  defendants  were  a  Kailway  Company  incorporated  under 
an  Act  of  Parliament  for  the  purpose  of  making  ami  maintaining 
railways  in  India,  and  by  an  agreeruent  (entered  into  under  their 
Act  of  Incorporation)  oetween  them  and  the  East  India  ( 'om- 
pany,  they  were  authorized  and  directed  to  make  and  maintain 
such  railway  stations,  offices,  machinery,  and  other  works  (con- 
nee  ted  with  making,  maintaining,  and  working  the  railways)  as 

I  the  East  India  Company  might  deem  necessary  or  expedient.  The 
whorkshops  oomplamed  of  were  erected  in  1867  under  the  sanc- 
tion of  the  Bengal  Government  on  land  purchased  by  the  Govern- 
ment in  1854  for  the  purposes  of  the  railway  under  Regulation 
I  of  1624  and  Act  XLII  of  1850,  and  which  had  been  made  over 
to  the  defendnnts. 

/feZ(i,that  the  suit  was  in  personam^  and  not  a  suit  *'for  land  or 
other  immoveable  property,"  within  the  meaning  of  cl.  12  of  the 
Letters  Patent,  1865,  or  of  s.  5  of  Act  VIII  of  1859. 

Held  further,  a'  nuisance  having  been  proved  to  exist,  that  is  to 
81^,  such  annoyance  as  materially  interfered,  with  the  ordinary 
Gopafort  of  human  existence  in  the  house  and  caused  sensible 
injury  to  the  property  of  the  plaintiffs,  the  defendants  could  not 
plead  laches  x>r  aquiescence  on  the  plaintiffs*  part,  as,  upon  the 
plaintiffs  complaining  in  May  1870.  the  defendants  had  admitted 
that  there  was  a  nuisance,  and  had  up  to  June  1871  made  various 
efforts  to  abate  it.  Nor  could  the  defendants  escape  liability  on 
the  ground  that  the  nuisance  had  been  caused  by  them  in  the 
reasonable  exercise  of  powers  conferred  upon  them  by  the  Legis- 
lature. 

An  iij  junction  was  granted  restraining  the  defendents,and  liberty 
to  apply  was  reserved  in  the  decree.  On  a  motion  by  the  defend- 
ants, supported  by  an  affidavit  showing  the  alterations  which 
they  proposed  to  make  with  the  view  of  abating  the  nnisance,  and 
allegmg  that  a  period  of  three  months  was  required  to  carry  out 
these  alterations,  and  that  a  refusal  to  grant  this  time  would  neoe.*!.  , 
sitate  the  closing  of  the  Company's  workshops,  and  would  occa- 
sion great  inconvenience,  the  Court  granted  the  time  asked  for, 
on  the  conditions  that  the  defendants  paid  the  costs  of  the  app- 
lication, and  did  idl  they  possibly  could  in  the  mean  while  to 
prevent  annoyance  to  the  plaintiffs. 

Raj  hohuh  Boss  Vt  Tuk  East  Indian  Railwat  Company    ./.    241 

•—— — « CLAIM  UNDER- VALDED  FOR  PURPOSE  OP 

GIVING  ...  ...  ...  App.      20 

Se€  High  Court  Act,  s.  15. 

•OP    BRITISH    MUNICIPAL    COJTRT—Act   of 


StatO'^TiUe  to  Timber ^Co9%Jisoation  by  (xovemor  of  Foreign 
Staie-^Measwre  of  Damages.']  The  plaintiff  brought  a  suit  at 
Tonghoo  in  British  Burmah  to  reoover  possession  of  certain 
timber,  which  he  aUeged  the  defendants  had  wrongfully  and  in 
collusion  with  the  Burmese  Governor  of  Ninghan,  taken  oat  of  his 


GENERAL  INDEX.  arzi 

Page 
possession  in  foreign  territory  and  remoyed  to  Tonghoo.  The 
defendants  stated  that  they  had  acqnired  the  timber  from  the 
Governor  of  Ninghan  in  terms  of  an  agreement  between  them  and 
the  Burmese  Government.  It  appeared  that  the  Governor  of 
Ninghan  had  confiscated  the  plaintiffs  timber  in  contravention  of  a 
royal  mandate.  After  the  institntion  of  the  suit,  the  defendants 
removed  the  timber  from  Tonghoo  to  Bangoon.  Rdd^  that  a 
British  Municipal  Court  might  enquire  into  the  character  of  the 
act  of  the  Governor  of  Ninglmn,  and  was  not  bound  to  accept  it  as 
an  act  of  State. 

The  Court  below  having  fixed  the  price  of  the  timber  at  Bangoon 
as  the  alternative  damages  in  case  ofnon-delivery,  the  High  Court 
refused  to  interfere  with  such  award. 

I'HB  Bombay  Burmah  Tradino  CoefobatioN)  Limited,  v. 

KtR2A  MaBOMKD  ALI  SHBRAOBIi  ...  ...  ...     345 

JURISDICTION  OF  CALCUTTA  SMALL  CAUSE  COURT— Jc« 
TX  p/ 18.50,  8.  2S'-Att  XJTFIqf  1864,  s  2^Sum  added  to  legal 
Claxm  for  jpxi,rpo8e  of  giving  Juriadictiovri  A  plaintiff  cannot 
give  jurisdiction  to  the.  Small  Cause  Court  by  addmg  to  his  claim 
sums  which  he  could  not,  under  any  circumstances,  oe  entitled  to 
recover. 
Sihhubf  Clmnd  V.  Sooringmutl  distinguished. 

BoiroMALLV  NaWK  V.  UAMPBBLL  ...  ...  ...      193 

■ HIGH  COURT— Cause  of  Adton^Promissory 

Note—LeUera  Patent,  1855,  el  12.]  The  High  Court  has  no  juris- 
diction to  entertain  a  snit  brought  upon  a  promissory  note  made 
without,  but  payable  within,  the  local  limits  of  its  jurisdiction^ 
leave  to  institute  the  suit  not  having  been  first  obtained. 

MoTHoohMoHUN  RoY  V.  JadooMoket  UossitB      ...  ...    122 

-* — .  PLAINTIFF  RESIDING 


OUT  OF  •       ...  .*.  ...  App.      2ii 

See  SscvarrT  vob  Costs. 
JURY,  CHARGE  OF  JUDGE  TO.    See  Chabgb  op  Judgb  to  Juet. 

>  TRIAL  BY  ...  ...  ...  ...    453 

See  EviDBKCB  Act,  b.  30. 

>  VERDICT  OF  ...  ...  ...  App.      36 

See  Chargb  o^  Judge  to  Jury. 

KHAS  POSSESSION.    See  Suit  foe . 

LAND,  RIGHT  OF  SHAREHOLDER  IN,  TO  MEASUREMENT. 

See  Right  of  Shareboldeb. 
■  '     » SUIT  FOR  ...  ...  ...  ...    241 

See  JuRisnicnoN. 
TAKEN  FOR  PUBLIC  PURPOSES  ...  ...    241 

See  Jurisdiction.  ^ 

LANDLORD  AND  TENANT-^J^'edMcni  qfa  Byot^OwM  Prohandi,^ 

Shblkh  Waxlah  Allbb  v.  ShbiIh  Golak  Goub  App.      32 

LANDLORD'S  TITLE,  DENIAL  OF         ...  ...  App.       6 

See  Suit  for  Khab  PoBSBBBioir. 
LEAVE  TO  APPEAL  ...  ...  ...  ••,    126 

See  Guardian  and  Ward. 
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LEGISLATTJBE,  ACTS  DONE  UNDER  POWERS  CONFERRED 

*^  J^  »*«  •••  •<•  «•«     241 

See  JuBisDiOTiDV. 


LETTERS  PATENT.  1865.  d.  12... 


See  JuEiBDicTioN  OF  fiioH  Court.    See  JvBiBDitynoK. 


182. 241 


cl.  13 


••• 


••• 


163 


See  Removal  of  Suit  fbom  MoFUsaiL  Cou&t. 

LIABILITY,  DEFENDANTS  WITH  SEPARATE      .. 
See  LuuTATioir. 


259.  Note 


UBEL — Plamt,  Bejedion  of— Ironical  Publication — Comment  in  Ketos- 
faperJ]  On  the  presentation  of  a  plaint  for  libel,  the  Court  mnst 
aee  whether  the  alleged  libellous  matter  set  out  in  the  plaint  is 
really  liabellous ;  if  it  is  not.  there  is  no  ground  of  action  and  the 
plaint  ought  not  to  be  admitted* 

If  the  words  which  are  set  out  in  the  plaint  are  not  a  libel,  the 
plaint  cannot,  by  alleging  that  the^  were  printed  and  published 
by  the  defendant  with  the  intent  to  injure  the  plaintiff,  and  bring 
him  into  public  scandal  lAid  disgrace,  and  to  expose  him  to  public 
scomand  ridicule,  and  to  cause  it  to  be  suspected  that  the  plaintiff 
was  a  dishonest  person,  and  had  been  actuated  by  sinster  and 
fraudulent  motives,  make  them  a  libel ;  nor  can  the  plaintiff  b^ 
alleging  that  word  are  spoken  ironically  make  them  libellous  if 
they  do  not  appear  to  the  Court  to  be  so. 
F.  F.  Wtmak  t.  a.  Banks 


LIBERTY  TO  APPLY 

See  JuBisDicTiOK. 


•«» 


»•• 


LIEN 


••• 


See  BIahohedaK  Law. 

ON  sum:  RECOVERED  BY  CLIENT 
See  Attorney's  Costs. 


••fl 


LIMITATON 

See  Relioious  Ekdowment. 


••I 


.—-.-.———  Act  XIV  of  1859  $8.  19.  20^Execwtim  of  Decree 
^Oourte  eatahliahed  hy  Boyal  Cliartee — Proceedings  to  enforce 
Decree,}  Where  the  High  Court  passes  a  decree  on  appeal  from 
a  Mofussil  Court,  the  Court  which  has  to  execute  the  decree  of  the 
High  Court  is  governed  by  the  rules  which  govern  the  execution 
of  its  own  decrees. 

An  appesd  prosecuted  to  a  decree  is  a  proceeding  to  enforce  a 
deCi'^e  within  tl^e  meaning  of  s.  20  of  Act  XIV  of  1859.  Also 
hM  there  was  such  a  proceeding  where,  on  the  judgment*debtor 
seeking  to  obtain  leave  from  the  High  Court  to  appeal  to  the  Privy 
Council,  the  execution-creditor  intervened. 

The  ruling  in  Ohowdhry  Wahid  All  v.  Mulliclc  Inayet  Ali  that, 
whether  the  decree  of  the  lower  Court  is  reversed,  or  modified,  or 
affirmed,  the  decree  passed  by  the  Appellate  Court  is  the  final 
decree  in  the  suit,  and  as  such  the  only  decree  which  is  capable  of 
being  enforced  by  execution,  not  dissented  from,  except  that  it  wa» 


71 
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,.  45 
..  444 
..       19 
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suggested  that  in  all  cases  it  may  be  expedient  expressly  to  embody 
in  a  decree  of  affirmance  so  mnch  of  the  decree  below  as  it  is 
intended  to  affirm'  and  thus  avoid  the  necessity  of  a  reference  to 
the  superseded  decree. 

Qtusre.— Can  the  ruling  in  Anundmoffi  Dad  v.  Pumo  Chandra 
Boy  be  supported  f 

KlSTOKtKKER  GHOSS  BoT  Y.  BtTRRODACAUNt   SlVOE  ROT        ...     101 

LIMITATION— 4c«  XIV  of  1869^Proce0ding  to  enforce  Decree 
"^Applicaiionfor  Review,']  An  application  by  a  decree-holder  for 
a  review  of  judgment  is  not  a  proceeding  to  enforce  his  decree 
within  8.  20  cj£  Act  XIY  o!  1859. 

MUSSUIUT   BiBBB  LUTEEPUN  V.  BaJBOOP  SiKG        •..  ...      361 


'Exeeution'-Decree'-AetXiToflSbd,  s.  20.]    "Where 


a  decree  was  given  for  arrears  of  rent  against  two  persons,  and  one 
of  them  was  afterwards  declared  on  appeal  to  be  liable  for  ihe  rents 
for  a  certain  period  only,  and  execution  was  taken  out  against  him 
only,  held  that  the  decree  must  be  taken  as  a  separate  decree 
against  each  defendant  for  the  portion  for  which  each  was  declared 
to  be  liable^  and  consequently  that  execuiion^proceedfngffs^ainsli 
t)ne  would  not  prevent  the  law  of  limitation  applying  to  bar 
execution  against  the  other. 

Wise  V.  Rajnaeain  Chuckerbutty  ...  ...  ...    258 


Execution  of  Decree  againet  several  Defendants  with 


separate  LiahiHty.] 

Khema  Dkbea  v.  Kuuolakant  BT7KSHI  ...  259  Note 

LUNATIC  ...  ...  ...  ...  ...  ...    864 

See  Act  XXXV  of  1858. 

MAGISTRATE,  POWER  OF     ...  ...  ..  434,441 

See  Ubihinal  PaocEDURE  Code,  ss.  62,  282. 


POWERS  OF  SESSIONS  JUDGE  TO  ORDER 


COMMITTAL  OF  ACCUSED    DISCHARGED  BY  MaGIS- 
TRATE  ,.,  ...  ...  ...  ...    SSj 

See  OjomisaJs  Pjiocbduux  Code,  6^  296. 

MAHOMEDAN  LAW  ...  ...  ...  App.      33 

See  Mainteitance,  Okd^r  for. 

■  DoweT'^Lien — reversal  of  eoncv/rrent  Fvnd- 

ings  on  Fact,']  Where  the  widow  of  a  Mahomedan  obtained 
actaal  and  lawful  posaession  of  the  estates  of  her  husband  under  a 
claim  to  hold  them  as  one  of  the  lieira  fmd  for  her  dower,  it.  was 
held  that  she  was  entitled  to  retain  possession  until  her  dower  was 
satisfied!  with  the  liability  tp  aooount  to  those  entitled  to  the  pro- 
perty subject  to  the  claim  for  the  profits  received. 

The  Oburts  below,  wifiliout  asoeriaining  the  amount  of  ^e 
wMov^jy  dower,  dedreed  possession  of  thxf  estates  to  the  heirs. 
Such  decree  was  reversed  on  appeal>  and  the  amount  of  dower  was' 
ascertained. 

MussAMCTT  Bbbeb  Bachum  V.  SsEiKH  Habod  Hossein        ...      45 


RELIGION,  ADOPTION  OF,  FOR  PURPOSE  OF 


MARRIAGE         ...  ...  ...  ...  ...    12: 

See  GuAEDiAN  and  Waed. 
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MAINTENANCE,  ORDEK  FOR— Onmitw?  Procedure  Code   {Aet 
X  of  1872),  98.  63a,  537  -Mahomsdan  Laxo^Divorce,^ 

NfiPOOB  AuttUT  ▼.  JgBAi  ...  ...  App.      33 

MAJORITY   OF  HINDU    RESIDENT  AND  DOMICILED   IN 

CALCUTTA  .\.  ...  ...  ..,    231 

See  Act  XL  op  1858. 

MALUS  ANIMUS  ...  ...  ...  ...      88 

See  Barristeb. 

MANAGER,  SECURITY  BY     ...  ...  ...  ...    214 

See  Execution. 

MARRIAGE,  ADOPTION  OF  MAHOMBDAN  RELIGION  FOR 

PQRPOSE  OP  ...  ...  ...  ...    125 

See  GuAKDiAN  and  Ward. 

MEASURE  OF  DAMAGES        ...  ...  ...  ...    345 

See  Jurisdiction  of  British  Municipal  Court. 

MEASUREMENT  OF  LAND.    See  Right  of    Shabeholdeb  in 

Land  to—, 

.,  RIGHT  OF  CO-SHARE  a  TO,    398,  401,  403  Note 


See  Bbnoal  Act  YI  of  1862,  s.  10. 

MINOR.  CONTRACT  BY— Delay  tn  repudicUing'-Baliflcation.^ 

Boidonath  Det  v.  Rakkishori  Dbt  ...  ...  326  Note 

Doobga  Churn  Shah  a  y.  Raknarain  Doss        ...  3i7  Note 

MITAKSHARA        ...  ...  ...  ...  183,  341 

See  Hindu  Law. 

MOFUSSIL  court,  removal  of  suit  from.    See  Removal  of 

Suit. 

MONEY-DECREE  IN  SUIT  FOR  FORECLOSURE  OR  SALp- 
Effect  of  Note  (appended  to  Decree  varying  Decree — Practice^-' 
Affidavit  filed  after  Adjowrrvment  for  Convenience  of  Counsel,  Ad' 
mieeihility  of]  A  mortgagee  sued  for  foredosare  or  sale  in  the 
usual  form,  rhe  suit  Tras  undefended.  The  plaintiff  elected  to  take 
a  simple  money-decree  against  the  mortgagor.  The  following 
words  were  appended  to  the  decree:— "J^fe.— The  equity  or 
redemption  in  the  property  comprised  in  the  mortgage  is  not 
liable  to  attchmentand  sale  under  this  decree."  After  ineffectual 
attempts  to  realise  his  debt,  the  plaintiff  applied  to  the  Court 
for  liberty  to  sell  the  mortgaged  premises.  Hetd^  that  the  Court  * 
had  a  discretionary  power  to  g^rant  or  refuse  the  sale.  The  note 
at  the  end  of  the  decree  did  not  amount  to  an  absolute  prohibi- 
tion against  the  sale,  but  was  merely  meant  as  a  guide  to  the 
Court  which  should  have  to  execute  the  decree,  and  to  show  that 
execution  should  not  issue  against  the  equity  of  redemption, 
except  by  special  leave  of  the  Court. 

Tke  Court  made  an  order  as  if  there  had  been  a  decree  for  sale 
in  the  first  instance,  except  that  the  account  was  to  be  treated  as 
a  nnal  account  at  the  date  of  the  decree. 

Nebkunjun  Mookebjee  y.  OoFSNDfio  Narain  Deb  ...      57 

MOONSIFF,  DISMISSAL  OF— 24 1-  25  Vict.,  e.  104,  «.  \l5-^EngliBh 
Oomimitee^Juriadietion.'] 

In  the  katteb  of  Petition  of  Deenonath  Mullick  82  Note 


^ 
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MOONSIFF.  DISMISSAL  OT—High  OowiSn^lUh  OommUtee-^ 
Jurhdictioii*^  A  Moonsiff  baviiip^  been  dismissed  by  an  order  of 
the  Englisb  Committee,  consistmg  of  four  Judges  of  the  Hif^h 
Court*  applied  to  a  Diyisfdli  Bench,  consisting  of  t&  Chief  Justice 
and  Mitter,  J.,  to  reconsider  his  case.  The  Chief  Justice  having 
dismissed  his  application,. while  ^jiter,  J.,  oottsiddred  that  he  was 
entitled  to  a  rehearing,  he  appealed  under  ol.  15  of  the  Letters 
Patenjb.  The  Court  ponsideridd  it  unnecessary  to  enter  into  the 
merits  of  the  questions  raised,  and  held  that  the  MoonsiQ  having 
been  removed  by  an  order  of  four  Judges  forming  the  English 
Committee,  up  Division  Bench  had  any  power  to  reconsider,  or 
review,  or  set  aside,  or  to  order  the  Judges  of  the  English  Com- 
mittee to  reconsider,  review,  or  set  aside  the  4^siQn  of  the  Eng* 
Hsk  Committee, 

l3r  THUS  MATTBB  OF  tHB  PeTITIOV  0?  HlJBRIS  OhUMBEHL    MiTTBR       79^ 

MGGNSIFrs   OOUKT,   DBOBF^B   TRANSFEaBED    TO,  FOR 

EXECUTION  ...  .,.  .,.  App.      21 

See  Bkn&al  Apt  HI  of  1670. 

MOETaAQE  BY  DE  FAQTO  GUAJJDlAlf  „.  ,,.    364 

See  Act  XXXV  of  1868. 


^^ ^^ WIDOW  .,.  ,.,  ^,.  M,       1 

See  H»rDU  Widov*. 

UORTQAGS  IN  POSSESSION-4c«otf9»<*.S«^uZa<ion  XT  of 
1793.]  In  taking  the  accounts  as  between  a  mortgagor  an4  a 
mortgagee  in  possession,  the  interest  may  be^set  off  from  time 
to  time  against  the.rents  and  m^ts,  t^e  misrtigikgee  only  aoconntr 
ing  to  the  mortgagor  fpx  aiiy  rents^  profits,  and  interest  on  the 
saine  yrhioh  be  may  have  receiFed  over  ^nd  above  the  interest 
di^e  ibo  him  upon  the  debt. 

Badhabskose  MiBSBB  V- Kripamotek  Dabsb      ••,  ...    386 

MOVEABLE  PfCOPEETlT  ...  .„  ...    448 

Bee  Shall  Cause  Covbt  Act,  ss.  68,  88i 

UUD-BOUSH!,  aCGTJFATION  BY  EBSOTION  OF  App.        5 

See  Suit  foe  Khas  Ppf  si^ioir. 

MXJNIGIFAI»  COUBT.    Beei  JuEUDicfezo^  of  BBiTis9r-^t 
NBO^SSinr  .,.  .H  ••.  M.    364 

£«•  Aixr  XXX  V  AF  18d8, 

866  Note 


^"■"■^^"""■"""T"  •••  •*.  ••• 

5da  Ahxskuvss  bt  ds  facto  QtrASDTAir. 

NEW  TEIA^  ...  ...  ...  ...    355 

See  Second  ;Nkw  Tbi^l.    , 

NEWBPAPEH,  <X)MMBNT  U(  ,.  ...  "*  ^.      71 

See  Ltbel. 

N0T5  APPENDED  TO  DECREE  VARYING  DECREE,  BPPECT 

\J3i  ...  ■••  .••  •••  ^. 

See  MozfET-DECflSE  xv  Suit  foe  Fobeolosubb  oe  Sale. 
J^OTICB  ...  ...  ..,  ...     155 
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NOTICE  OF  P0RE0L08UBB  ...  ...  ...    364 

See  Act  XXZV  of  1858. 

NUISANO?  ...  ...  241 

See  JuEiSDiCTioN. 

.OBSTBUCTBD  HERTTAaS  ..•  ...  .,.    183 

8w  HiVAu  Lav. 

OCOUPANCT,  RIGHT  OF  ...  ,..  App.       5 

See  Suit  foe  Khab  Posbessiov. 

OOOUPATIO!^  BY  ERECTION  OP  MUD-HOUSE   ...  App.       5 

See  8tTiT  FOB  Khas  Possesbioit. 

OFFICIAL  ASSIGNEE,  RIGHT  OF,  10  INTERVENE       App.      23 
See  PEoaussoET  Note. 

ONUSPBOBANDI  .„  ,.-  •••  App,      32 

Bee  L4EBL0BD  aep  Tbkant. 

ORDER  FOR  MAINTENANCE.    Bee  Maintekavoe u 

OF  EXECUTIVE  NATURE         ...  ...  App.        4 

Bee  Act  V  of  1861,  8. 17. 

— — .,  PROHIBITORT,  SERVICE    OF,  BY  AFFIXING  TO 
WALL  OF  D  WE  LIVING-HOUSE        ...  .,.  App.      12 

gee  Act  VIII  of  1859,  s,  239. 

BKFUSINQ  TO  ADMIT.  SPBCIAI,  AfTEAI,  ...    155 

See  Review. 

ORDERS  FOR  ATTAOHMENT  IN  DIFFEl^BNT  DISTRICTS, 

CONCURRENT  ...  ...  ...  ...    214 

See  ExscxmoE. 

PARTICULAR  ACT..  DI^CRBE  FOB  PBBF0RUANC4  OF  BY 

JUDGMBNf-DBBTOB        ...  ...  ..•  App,      18 

Bee  JLcf  VHI  of  1859,  e.  200. 

PARTIES— Pro006(llii^<  hehoeen eame  Fartie$  4n  Mjo4her  SuiiJ}   App.     31 
Bee  ByiDBECB  Act,b8.  74,  77. 

PARTNERSHIP— Poyti^  of  DOd  oui  cf  Pwjifiie^Sf^glkh  Law.^ 
Althougl^  a  right  to  pavtioipate  in  the  profits  of  trade  is  a  strong  t 
test  of  partnership,  and  there  may  be  cases  where,  from  such  par- 
ticipation alone,  it  may,  as  a  pre-emption,  not  of  laif  bi^t  of  &oti 
be  inferred,  yet  whe^er  that  relaticm  dqes  or  doea  not  exist  mnst 
depend  on  ti^e  real  uitention  ai^d  obntr8K)t  of  ^tie  parties^ 

To  constitute  a  partnership}  the  pMicties  magt  have  agreed  to 
carry  qn  bnsiness  and  to  ^hare  profits  in  some  wayin  cpnm^on ;  but 
whei%  a  contract  is  entered  into  between  partners  an4 1^  third 
person  for  the  protection*  of  that  person  as  a  creditor,  whereby  it 
is  agreed  that  he  phall  receive  i^  consideration  of  advances  com- 
mission on  the  net  profits  of  the  partnership  business,  and  large 
powers  of  control  over  the  business  are  given  to  him,  but  no 
power  to  direct  transactions,  the  Court,  if  satisfied  that  the  con- 
tract was  one  of  loan  and  9ecuiity,  will  ixot  interpret  it  as  qoi^- 
stitating  a  partnership, 
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In  applying  the  SaglWi  ]av  ol  purteenhip  to  cases  in  India, 
the  usages  of  tisule  and  babito  «£  bnsinefs  of  the  people  of  India, 
so  far  as  they  may  be  pecnliar  and  difinr  from  those  ii^  England, 
oaght  to  be  borne  in  mind. 

UOLUWO,  llU|«H  F.  CBfl  QoVMlt  09  WaWDB  .^  ...     312 

PARTT  TO  SUIT  DEAD,  STATEMENT  IN  WEITING  BY    ...    263 
Sea  Etipbhcb  Act,  ss.  13,  21, 32^ 

PAYMENT  BY  INSTALMENTS,  AGEEBMENT  TO  BECETVE 

[App.      28 
See  ExECU9:ioN  of  Dbcil^b. 

-OF  DEBTS  OUT  OF  PAOFITS  ...  ...    3U 


See  PAKTiniBsHiF. 

PERFOBMANOB   OF  PARTIOTOAB  AQT  BY    JUPQM^NT- 

DE5T0R.  DEORBB  FOR  ...  ...  App.      12 

iSfld  Act  YIII  of  1859, 8.  200,  . 

PLAINT  M.  .•.  V*  -^PP-      ^- 

See  EviDENGB  Act,  ss,  74^  77, 

,  REJECTION  OF  ,,.  *  ,^  ...      71 

See  Libel. 

PLAINTIFF  ...  ...  „.  App.      27 

Sm^  Act  Vm  of  ie59,  ss.  fiSO,  281 . 


RESIDING  OUT   OF  JURISDIQTION  OF  HIGH 


COURT  .:.  ...  ...  App.     25 

See  Secdbrt  fob  Qotis. 

POSSESSION.    $of  MosveAf  Bp  ipv  ^oiBBmQv.. '  Bde  Sort  fob  Keas 

FoBssssioir. 

POWER  OF  COURT  TO  STAY  EXECUTION  OP  DBOEEB  FOR 

BJEOTJCBNT  ,.  '  ..•  App,       2 

SiB$  BBNiOAL  Act  YIII  of  1869,  s.  52. 


-HIGH  GOUBT  TO  GRANT  BBYIEW  OP  OBDEB 


REIFUSINa  TO  ADIQT  Bf%(JLMJj  AVfEAL    .,.  ...    155 

See  Bbvibw. 

■  I       ■    ■        MAGISTRACT'      ...  ...    *        \..  4M,    -441 

5ee  Cbixibal  Pbocbbvbb  Godb,  as.  6f|  282,* 

m SESSIONS  JUDGE  TO  ORDER  doMMlTZAXi  OF 

ACCUSED  DISCHARGED  BY  MAGISTRATE  ...    285 

See  Cbdoval  FBocBDxrftx  Oodb,  d.  99^. 

POWERS  OONPBBRBD  BY   LBOISI^TUBB,  ACTS"  PONE 
UNDBft  ,.^  .„  M.         •    •••    841 

See  JuBiai^U^s^- 

PRACTICE  ...  ...  ...  1,     57 

See  Hibdu  Widow.    See  MobbFoDBcrsb  ur  Suit  foe 

FOBECLOSUBB  OE  SaLB. 

PREEMPT10N^JE?ur(>peaiie— Ooc^rJ    The  right    of  preemption 
arises  from  a  role  of  law  by  whicbthe  owner  <»  ^e  land  is  bound. 
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Page. 
It  is  essential  that  the  vendor  thoald  be  snbjeot  to  the  rale  of  law. 
Therefore,  where  the  vendor  of  certain  land  situate  in  Cachar 
was  a  European,  the  Court  held  that  there  was  no  Hght  of  pre- 
emption. 

POOBNO  SiVGH,  MovnOOEEBt  V.  HUMWrCHUBH  SuslUB  •••     11? 

PEIOEITY  ...  •••  •••  ^^^  ^^^ 

See  Act  XX  ov  1866.  ss.  49, 50. 

I  ■■    1  ...  •♦•  •••  '"^  *^ 

See  Act  XX  of  1866,  ss.  18.  60, 100. 

OF    A'lTAOHMBNT,    BFPaOT     OP— B^*<   of  first 

attaching  CredUar  io  nroeeed  agqinet  other  Property  of  DMop 
dher  the  S^e  of  the  Property  cuUached  hy  a  9eeand  attachtng 
Creditor.'} 

Kat.t  Pbbshad  Dutt  v.  RuJL^  Mahomed  Jowahub  Jua^x^ 

Khait  „.  .,.  ..•  App.       9 

PEISO?|BB,  CONFESSION  OP  .„  m,  455  Note 

See  BviDsiros  Act,  ss,  30, 133, 

,  WHEN  ADMISSIBLE  AGAINgT 

OO-PBISONBB  ...  ...  ...  ...    453 

See  Bvn^BVOB  Acs,  s.  30. 
PRIVATE  ALIENATION  ...  ...  ...  ••    1^4 

See  Act  VIII  op  1859,  sf|.  235, 2ip. 

PEOCEIJDING  TO  BNF0|ICJ1  DEQItBij  ...  101,    361 

See  LiifiTATiov, 

PBOOBEDINQS   BETWEEN  SAME  PARTIES  IN  ANOTHER 

SUIT  ...  ...  ...  App.      31 

See  ETIDS9CX  ACft,  bb.  74,  77. 

PBOOLA^ATION,  TIME  FOB  APPJSj^RANCB  QF  PBBSQN 

AFTER  ,T,  ...  ...  App.      14 

See  CmmiHiL  Pboobdumi  Codb,  ss.  189, 184. 

PROFITS,  PAYJiENT  OF  DEBT  OUT  OF  ...  .-r    31? 

See  Pabtitxbship. 
PROHjpiTOBy  ORDEB,  SERVICE  QF,  BY  AFFIXING  IT  TO 
WALL  OF  1}WEI^HNG-HQUS'e        ,,.  ...  App.    '12 

See  Act  yilt  Qir  186?,  s.  239^ 
PROMISSORY  If 0TB         \      ...  .„  t-  •••    l?^ 

See  JuBis^icTioN  qf  Hii»H  Coubt. 

r^, rr-ENDORSED  BY  AN  INSOI^VBNT— %W 

o/  OffciaZ  Aaeigneeio  iikiervene—M   VUIof  1859,  e.  73.] 

NICH0I.AS  Edwabd  Kbixt  V.  Mabt  Hahwn       r..  App.      23 

;PROOF,  BURTHEN  OF  ...  ...  ...    1, 1^.35,    205. 

See  Bxsnv  Widow.    See  Rbligious  Ekdowmbht.    See 
Gttabdian.    See  Stidbhob. 

PROPERTY,  MOVEABLE         ...  ...  ..,  -    448 '^ 

See  Smaix  Causb  Cou&x  Act,  ss.  58, 88. 
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PROPEBTY  OP  BBBTOIl         ...  ...  ...  App.       9 

See  Priouity  oir  Aitacbicskt,  EvpbCt  of. 

PUBLIC  DOOUMBNT       ..        ...  ...  ...  App;      81 

Ses  Btidbvcb  Act,  bb.  74,  77. 

^PUBPOSBS,  LAND  TAKEN  FOB  ...  ...    241 

See  JuuisDicTioN. 

PUBJ-IGATION,  IRONICAL     ...  ...  ...  ...      71 

See  LiBBL. 

PURCHASEB  «  •  '         ••.  ..•  ...  ...    169 

See  Act  vm  o»  1859,  s.  260. 

PUBDAH  LADIES,  EXECUTION  OP  DOCUMENT  BY  ...    205 

See  EvLDBNCB. 

BATIPICATION  ...  ...  ...    326,  327  Note 

See  MiNOBi  Contb^ct  bt. 

. —OP  CONTRACT  MADE  BY  GUABDIAN       ...    324 

See  Gcardiak  and  Infant. 

BEGI8TRATI0N  ...  •••  ...  ...    380 

See  Act  XX  o?  1866,  ss.  18,  50>  100. 

381  Note 


... 


See  Act  XX  of  1666,  as.  49,  50. 

ACT   (VIIT  of  1871,)  s.  76-B«i7Wu?-Jc^  XXIII 


of  1861,  8.  38.]     A  District  Judge  has  no  power  to  review  an 
order  passed,  under  s.  73,  Act  Vtll  of  1871. 

In  thb  m&ttbb  of  the  Petition  of  Hadibb  Abdoolla 


BEGULATION— 1793— X 

See  Act  XXXY  op  1858. 

— XV       ... 

See  MoRTOAflSB  in  Possession. 
— — ^ 1799-V 


... 


••« 


S«e  ActXXXV^of  18li8. 
YII 


•  •« 


www  www  .«• 

See  Sale  of  Si;b.tbnx7BB  ix>r  AnniiAT^ff  ot  Rbnt. 

1800-1 


See  Act  XXXV  cr  1858. 


— 1805— xvn    ... 

See  Act  XXXV  of  1858. 


1806— xvn,  b.  8 

See  Act  XXXV  of  1868. 


1819 -VIII 


•*t  ... 


•.« 


See  Sale  of  bvB'TENURE  for  Ab^ars  of  Bent. 


1820-1 


^—^^^         AV/MV  Mm  ...  ...  ... 

See  Sale  of  Sub-tenure  for  Arrears  of  Bent. 


... 

394 

»*• 

864 

... 

386 

•«. 

364 

... 

139 

... 

364 

... 

364 

... 

364 

I*. 

139 

... 

139 
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KEGULATION-1824-I  •  ...    |fl 

See  JufiisDicnov. 

1826— XI,  B.  4    .••  ...  ...  ...    406 


See  AxLUVibv. 


— ' 1831— Till        ...  ...  ...  ...    159 

See  Sale  o7  Sub-txvubi  for  Abuau  of  Bavt. 

EEJBCTION  OF  PLAINT        ...  ...  ...  ....    71 

See  LiBEi.. 

BEBLEVANT  PAOT  ...  „;  ,.;  ...    2«3 

See  fiviDXHOB  Act,  as.  13, 21,  &  32. 

RELIGION  -..  ...  ...  ...    125 

See  GUABDiAN  and  Wa&h. 

RELIGIOUS  ENDOWMENT— I?e6tt^<er  Truei^SuHh&n  of  Froqf^ 
lAmUaiwn-' Ad  XIV  of  \%b^--Act  XIII  of  1%^.']  In  1813  cer- 
tain  lands  wete  dedicated  by  deed  to  the  religions  servioe  of  an 
idol,  aod  in  1820  that  dedication  was  confirmed  in  a  partition- 
deed.  The  Plaintiff  sued  to  set  aside  alienations  of  the  property 
and  to  have  the  trusts  of  the  dedication-deeds  declared.  The 
holders  of  the  property  alleged  that  a  sabsecj^uent  pairtition-<deed 
hSMl  been  executed  in  1845,  and  that  the  dealings  of  the  family 
had  shown  an  intention  to  revoke  the  trusts.  Held,  that  it  lay 
upon  the  holders  to  prove  the  revocation  of  the  trust,  and  thai« 
on  failure  to  do  so,  they  could  not  set  up  the  lntr  of  liznitation  in  ' 
answer  to  the  plaintiffs  suit. 

JTTOOUTKOHBENES  DoSBB  V.  SoKHBEMONBS  DOSEB  ...        19 

REMOVAL  OF  SUIT  PROM  MOFUSSIL  COURT— Lexers  Patmi, 
1865,  cl,  18.]  On  kn  application  under  the  Letters  Patent,  1865, 
cl.  13,  for  the  removal  of  a  suit,  held  that,  havinif  I'egard  to  the 
whole  circumstances  connected  with  the  case  from  the  beginning, 
the  questions  to  be  disposed  ot,  and  the  conduct  of  the  Judge 
before  whom  the  proceedings  were,  it  was  proper  and  necessary 
for  the  purposes  01  justice  that  the  suit  should  he  removed. 

In  the  Matter  of  Thikoor  Kapilnauth  Sahai  Deo  v.  The 
govbrnhent  ...  ...  ...  ...    168 

RENT,  ARREARS  OP.  See  Sale  of  STTB-TBNtRB  For—. 

See  Sale  for  Arrears  or  Rent.  *. 

RES  JUDICATA— i4<J«  VIII  o/185^,  s.  ^—Suit  on  Joint  Bond.']  D 
and  B  executed  a  bond,  by  which  they  mortgaged  certain  lands 
as  security  for  a  loan  taken  by  them  m>m  the  plaintiffs.  A  suit 
was  brought,  and  a  decree  was  obtained  by  the  plaintiffs  against  * 
D  and  B,  nnder  which  they  recovered  a  portion  of  the  amount 
due  on  the  bond.  The  plaintiffs  now  Su!ed  S  and  others,  on  the 
ground  that  they  were  joint  proprietors  of  the  land  mortgaged, 
that  the  loan' was  taken* by  D  and  B  as  managers  for  the  use  of 
all  the  parties  interested,  and  for  carrying  on  their  joint  busi- 
ness and  trade,  and  that  .therefore-  they  were  all  jointlj  liable. 
Heldt  that  the  suit  could  not  be  maintained. 

Bawnaih   Boy   Chowdhry   y.    Chunder  Sekhur  Mohapattar 

dissented  from. 
NUTHOO  LaLL  ChcWDHRT  Y.  ShOUKEE  LiLL  ^  iM     200 
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ftUVEBSAti  OF  CONOUBRENT  yiNDtSGS  0!rf  PACT  86,  45 

See  GuABHiAik.    Beii  MAi/OMll>Air  Law^ 

BBVBBBIONliit  ...  ,,,  ,,,  ...       1 

S^  HlXDV  WiDOWi 

RElVlBW  ...  .*,  .,*  ,  *..    894 

See  BseuT&ATioK  Aoii»  bi  ?9i 

-^- —  Act  FIJI  of  1869,  M.  376^  378- Or<fe»*  refusing  to  admli 

Si 


*m^ 


CI  8:pecuid  Appedh  Ponker  tf  m^k  €awH  td  igfdtU  d  Metiew  oj 
Notice.']    An  order  refuBihg  to  ttdmit  i.  specilil  Appaal  is  opea  to 
revkW,  aild  tihe  applicatloil  i&t  tbtww  maf  be  mlide  ivitbout 
notice  to  the  other  side. 

Joi  KooMAB  DUTTA  Jba  t«  JBsbabu  Nuxd  Duvf  a  Jha      ..«    155 

'^ '        Special  Appedl4'] 

In  this  MATTK&  OP  THB  ]^£TITION  03^  BaI^TULIAH  1S6  Note 

,  APPLICATION  *•©&  ...  ...  ...    361 

See  LiMiTATioVi 

BIGHT  OF  A  ^&HAREHOLDEB  IN  LAND  TO  MB ASURlEMENT 
^Bengal  Ad  VUI  of  1669,  i6.  25,  ^7,  if  88*]  A  ehardliolder  in 
a  jokit  undivided  estate  cannot  bring  a  suit  iindef  s.  37  o£  Bengal 
Aet  Till  otl869  for  thejneaBUt^ment  of  his  lAiate. 

SaNTXKAM  P'AKiA  V.  BTtUltft  t^Alk'JA     ...  ...  ...     397 


MM 


-  OO-SffABEB  TO  DISTRAIN  ,..  ...  398    Uote 

See  Bengal  Act  YI  oy  1862,  s.  10. 

MBAlStBEirBNT         898, 401.  403  Note 


See  BsN&At  Act  VI  of  1862,  a,  10. 
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-PIBST  ATTACHING  OBBDITOB  ...  App.        9 

See  Fkioaity  ov  Attachment^  Effect  of* 

-OCCUPANCY  ...  H.  ...  App.        5 

See  Suit  fob.Khas  BosstssioVi 

^  OFFICIAL  ASSIGNEE  TO  INTBBVBNB  App.     23 

See  Pbomisscat  Note  enoobbbd  bt  IkbolVEns. 

RIOT  ...  ...  ...  p^    434 

See  CfiiitiiiAi.  FAo6Ei>UAB  Code,  e.  62. 

RIVAii  HATS         ...  . ,    ... 

See  Ckixinal  Paocedubr  Code,  s.  K>t, 

BOTAL  CHABTBB,  COUBTS  ESTABLISHED  BT  ... 
See  Likitation. 

BYOT,  EJECTJIENT  OF 

See  Landlord  and  Tenant. 

SALE,  ATTACHMENT  WITHOUT 
See'£zEcnii6ii. 

—BY  GUARDIAN 

See  Guardian  and  Infant, 

70 


»»f 

434 

•  •• 

101 

App. 

32 

••« 

214 

§«• 

824 

SALE  FOR  AJlBlLiBS  OF  BINT.  ^^^ 

TiRTQ4NU»D  TH4foaB  Y.  PaMhiiov  luk  ,..    142  Noto 

!M^09B8H  Ohuhsee  BAifEBJBB  Y.  Chumbbr  Movbb  DiBflB  150  Note 

.. IN  EXECUTION  OF  1JST4TE  OF  PBOEiSEI)  ...    294 

See  Act  X  o^  }859. 

OP  EQUITY  OF  RBDBMPTIOI^.    See  BfturrT  o»  Ebdbmp- 


TION. 


^  SUB.TENUBB  FOR  JJtRBARS  OF  RBN1V-J?n«im.^ 


bramm-^-BeffB.  VU  ^  199ii.  VIU  vf  1819,  I  ^  1820,  ana 
y/IJ  c^  mi^jkt  Vin  ^flS^^^^^d  X  qf  186i^  1. 105.]  Where 
a  sub-tenure  had  been  granted ,  but  i^o  power  was  reserved  to  the 
grantor  in  the  Bumuid  to  b6U  the  teai»fe  iree  from  enoainbrances 
in  case  of  default  in  payment  of  rent,  held  thaL  in  a  sale  for  arre- 
ars of  rent  tender  Reg,  VUI  of  1831,  the  purchaser  did  nqt  take 
free  from  encumbrances  created  by  the  grantee. 
The  d9cision  in  Bhahaioodeen  y.  FviiUh  4U  affirmed. 

AxBXAirpBB  4*0^21  Fqb^es  y.  Ba^oo  I^mpciiifi^Pt  Sisgh      ...    139 

SCHESUXiB  ».*  ...  ...  ^,        App.     U 

See  A.QT  VIII  ob  1859,  bs.  280,  281. 

SECOND  ATTACHING  CREDITOR  ..«        App.       9 

See  Priprrt  09  Attackkbn^,  foPfiCt  ob* 

','NByf  TBlAL^SmdU  Canee  OQurtJ    It  is  oofftpetent  to  the 
Judges  of  the  Calootta  Smidl  OftuBe  Ooart  to  grai^t  a  second  new 
trial  of  thjs  same  oase. 
Ptibsok  O^uni)  Qof^c^k  y.  ^AipooBUi  ^    ,         w  ^    d^ 

SECURITY  lEfl  MANAQKEJ      „,  ...  ...  ...    214 

See  ExBcuTioJr. 


FOR  COSHS-^PUintiff  rending  Qm<  of  the  J^fiediction  qfthe 


High  Oouri'-'Act  VJII  of  1869,  s.  34.] 
RussiCKLALL  Dai  y.  Jadvbbak  Dat        »••  •••       App.      25 

SERVIOE  OF  BROHIBITORY  ORDBE  BY  AFFIXING  EC  TO 
WALti  OF  DWBLLliirQ-HOUSB.  -•  . '  ...       App.      12 

See  Act  VIH  oi  1859,  s.  23^. 

SESSIONS  COURT,   POWER  OF,  TO  QROBR  OO^MTT^L 

OF  ACCUSED  DISCHARGED  BY  MAGISTRATE  ...    285 

See  Crdcinal  Proobdurb  Codb,  b.  29^. 

■  JUDGE,  DQGUMBNTS  NQT  IN  l^VIDENXJa  ^FQRE.    332 

5fie  Evii^ESrcB. 

SETTIN& -ASIDE  PART  OF  DECREE       ...  ••.  ...      6^ 

See  SUFERIKTBIfDBNOE  09  HlOH  OoVBT. 

SHAREHOLDER  IN  LAND,    See  Right  ob,  tq  Meabdotipbhi, 
SISTfiR'S  SON  ...  •"  ...  M,  ...  .M       % 

See  HnfTDU  Widow. 

SMALL  CAUSE  COURT  ».,  m  m   ^, 

See  Second  Nbw  Trui. 
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6MALL  CAUSE  COURT  ACT  (IX  of  \96<fi,  ««.  88,  ^i^imsdidion 
^"^Oooda  cmd  f!aikii$^Mo9^aMe  Pfopeii»'^THed  BuUJ]  Tiled 
huts  ftreiiot  ^sMdn  and  ti]katteli'*'nSttiiiitheiiieaDiitgaf  js.  ^Aist 
IX  ol  1850^  and  thietrfore  oaonot  bfi  t^en  in  «xaeuliiQQ  under 
that  section. 

Where  tiled  hats  had  been  seized  under  a  decree  joi  the  Somali 
Oanse  Oonrt,  and  a  third  party  interpleaded  nn4er  s.  Q8  of  Act' 
]X  of  1850,  and  claimed  the  hnts,  hAd.  that  the  Conrt  having  no 
^tfWer  to  seise  the  hnto  was  right  in  dismissing  the  ckiifan. 

SULLVPBBSAun  Snrev.  Hoolas  OairvB  ...  ...    4^4 

^       .   ■Ji.i  .->•  ■  J  ■  ,  CALCUTTA.    See  JtrRrsnicnoK.  or 

Calcutia.  Small  C^uss  Court.  8^  Suit  ov  Deob^rb  or . 

SOK,  8TSTBH*S.  See  Hrano  Widow, 

SON'S  PBOPBRTY  .,,  „.  ,h 

See  Hixnu  Law. 

SON'S  DISINHBRITING 
See  HiKDu  Law^ 


••f  ft*  *f* 


••fl  •»•  ••• 


See  QiNDU  Lay* 
SPBGIAI>  APPigAL  ,,p  M.  »- 

See  Rbvib^. 


^^^^^  •••  ty«  ••% 

^ee  B1N9AL  Ac?  VIIJ  or  18Q9  s,  102. 

,POWER    OP  HIGH  COURT  TO  GRANT 


•f  • 


*•• 

IS3 

971 

Note 

•  •• 

267 

156  Note 

App. 

29 

• 

ANT 

••• 

155 

••• 

125 

••■ 

345 

RBVIBV  OP  ORD^R  REPPSING    ... 

See  ^Kvixw. 

rrLlSAy:?  TO  APPEAL    ...  ...  ,.• 

See  Guardian  and  Ward. 

STATE,  4CT  OP       ...  ,.. 

See  JuAisj^iGTioN  or  British  Municipal  Court. 

^TATEMENT  EJ  VRITnTO   By  PAftTY  TO  SUIT  WHO  IS 

DEAD  ...  ...  ,^  .»,  ,.,    263 

.  See  Efidencn  Act,  ss.  13^  21^32.. 

jSTATUTE  24  ^  25  Yict.    See  Hiqh  Oourts  Act. 

'. .  ■  L    '  ,  c.  104,  s.  16      ...  ,,,  ,.,      68 

See    SUFE&INTBNDBNCB    01    Hl0H    CoiTBTr 

8i  Note 


.*• 


See  ICooi^sirr,  Diskissax  of. 

SUB-TBNURE.    See  Sale  ot,  fqr  4^11^4x9  or  RfSNT.  ^ 

SUCGESSIOl?  ...  ...  ...  •..  v„     341 

See  HiKi^u  Law. 

pUlT  FOR  CONTRIBUTlONrr7»<0re«*-4d  XXXU  of  1839.]    In 
snits  for  oontribntion  H  is  ^  the  discretion  of  the  Oonrt  to  allow 
or  refuse  interest  on  the  amonnt  claimed,  whether  there  has 
.  ji^een  a  wr|t^n  demand  for  it  or  not. 

BisToo  Chundbb  Baner^es  y.  Nukhobb  Xoitbi  Dabbs      •»!    352 


I 


» 


• 


xxxir  GHHEBAL  IKDEX. 

SUIT  FOB  CONTEIBUTION--in<flrwe.  *^^ 

LuLLBKT  BiBWAfl  V.  PmosoKOMotEX  DiflBfii  ...  35d  Kote 

— FOBBGLOSUBE  OB  SALS.  8$e  Moxit-dccbib  nr . 


■.KHA8  VOSS&QBlOS^OecupaHan  for  mare  Ihan  12  Tears 


by  ErecHan  of  a  Mud'hou$e.'^Big1U  of  Occupaney'^M  X  of  I85d, 
«.  B^Denial  of  LoBtidfUmt%  TitU,'\ 
SsHAN  Chuxpxb  Ghc»b  y<  Hubeisa  CBtrvDBB  BiurtBiBiK*  App.       1 
LAND  ...  ...  •••  ,«  ,;.    24& 

^N  DKCBBE  OF  eALOUTTA  SMALL  CAUSE  OOUBT— 


MoDOOfiooDUK  Paul  y.  Dotal  Chahs  Uullicc       ,«,        App%     85 
JOINT  BOND  ..,  ...  .,.  ...    200 

86e*RB«  JUDICAtA. 

— ,  REMOVAL  OF,  FROM  MOFUSSIL  COURT.    See  Bmoy- 


AL  Qt  SfTIT. 

SUM  ADDED  TO  CLAIM  FOR  PURPOSE  OF  (JIVING  JURIS- 
DICTION ...  ...  ...  .,.  ...    193 

Sm  Jubisbictiov  of  Calcutta  ^icall  Caiwb  Coxf&t^ 
——RECOVEftED  BY  CLIENT,  filEN  ON  ...  ...    444 

See  Attobnet's  Costs. 

SUPERmTENDENOB  OF  HIGH  COURT-24  ^  25  Vict,  e.  l04, 
#.  l^^Act  FIJI  0/1859,  8.  U9^8eUing  aeiie  PaH  of  Deeree-^uria- 
diction.']  Judgment  was  passed  e» parte  against  a  defendant  wlu) 
had  not  appeared.  Tbe  defendant  f&iled  to  show  cause  for  sett- 
ing aside  the  jadgment  under  s.  119  Act  VIII  of  1859.  fie  now 
applied  to  the  High  C6drt,  under  s.  15  of  84  &  85  Vict.,  c.  104. 
to  set  aside  a  portion  of  the  decree  as  having  been  passed  without 
jurisdiction.    The  Court  refused  to  interfere. 

In  THB  ICATTBB  OP  TBB  pBTITION  07  S.  J.  LlBLlE     ...  ...        68 

SUSPENSION  ...  ...  ...  ...  ...      88 

See  Babbistbb. 

TENANT.    See  Landlobd  and  ^-^. 

THREAT— Oon/MMOtt  under  Threat  made  for  purpose  otlier  than  to 

extort  Oonflesion.']    .,.  ...  „.  ...         App.        1 

See   EviDBBCB  Act,  s.  24. 

TILED  HUTS  ...  ...  ...  ...  ...    443 

See  Skall  Cause  Cqubt  Act,  ss.  58,  88. 

timber;  TITLE  TO    ...  ...  ...  ...  ...    345 

See  JuBisDiCTioK  ov  Bbitisb  Municip4L  Coubt. 
TIME  FOR  APPEARANCE  OF  PERSON  AFTER  PROCLAMA. 

TION  ISSUED  ...  ...  ...  App.      14 

Bee  Cbuohal  Peocei>ubb  Code^,  ss.  183, 184, 

-TO  ABATE  NUISANCE  ,.,  ...  .»    241 

Se«  JUBiflQIGSIOB* 


QENEBAL  INDEX. 


XXXT 


TITLE,  DENIAL  OP  LANDLORD'S 

See  Suit  fob  Khas  Pq38Bssion. 


•  •4 
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TO  TIMBER  ,..  .,.  ...  App.    345 

See  Jurisdiction  oi  British  Municipal  Court. 


TRANSFER  OF  DECREE 

See  Bengal  Act  III  of  1870. 


••• 


TRIAL  BY  ;rURY 

See  EviDBNCB  Act,  s.  30. 


•■■ 


App.  22  Note 


...     453 


TRUST 


OF  FACT  OF  UNSOUNDNESS  OF  MIND 
See  Crdiinal  P&ocbdurb  Code,  s.  425. 

•••  ••« 

See  Religious  Endowment. 


UNSOUNDNESS  OF  MIND,  TRIAL  OF  FACT  OF 
See  CaiHiNAL  P&ocedurb  Code,  s.  425. 


YERDICT  OF  JURY 

See  Chabge  o?  Judge  to  Jury. 

WARD.    See  Guardun  and  Ward. 
WIDOW.    See  Hindu  Widow. 


••• 


»•• 


••• 


»•« 


-,  GIFT  ABSOLUTE  TO... 
See  Hindu  Law. 


WILL 


-,  MORTGAGE  BY 
See  Hindu  Widow. 

*  See  Hindu  Law. 
See  Hindu  Law. 
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Iff 
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WRITTEN  STATEMENT 

See  Evidence  Act,  ss.  74,  77. 

WRONGFUL  ACT 

See  Criminal  Procedure  Code,  ss.  62,  282. 
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